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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF NEW MEXICO
RESOURCE ASSOCIATES GRANT
WRITING & EVALUATION SERVICES,
INC., a New Mexico Corporation,
Plaintiff,
VS. No. CIV 15-1132IB/SCY
SOUTHAMPTON UNION FREE
SCHOOL DISTRICT, a New York School
District,

Defendant.

MEMORANDUM OPINION AND ORDER

THIS MATTER comes before the Court on Defend&outhampton Union Free School
District, a New York School District's Motion tismiss for Lack of Personal Jurisdiction or to
Transfer Venue, filed December 17, 2015 (Doc.M}{D"). The Court held a hearing on March
8, 2016. The primary issues are: (i) whether @ourt has personal jadiction over Defendant
Southampton Union Free Schoolsbict, a New York School Distit; and (ii) whether, if the
Court concludes that it has personal judsdn over Southampton Union, it should order
transfer of venue to the United States Dist@ourt for the Eastern Distt of New York. The
Court will grant the MTD and W transfer this action to the Eastern District of New York
pursuant to 28 U.S.C. 8§ 1631. First, the Coortotudes that it lackpersonal jurisdiction over
Southampton Union. The Court does not hgeeeral personal jurisdiction over Southampton
Union, because Plaintiff Resource Associatean&¥\riting & Evaluation Services, Inc. has not
established that Southampton Union’s corgawith New Mexico are so continuous and

systematic that it is essentially at home inMNdexico. The Court alsdoes not have specific
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personal jurisdiction over Southampton Unid@cause it does not have sufficient minimum

contacts with New Mexico to comport with thequirements of the Due Process Clause of the
Fourteenth Amendment to the Constitution of theted States of America. Second, the Court

will transfer this action to thEastern District of New Yorkursuant to 28 U.S.C. 8§ 1631.

FACTUAL BACKGROUND

The plaintiff need make only a prima facieosving of personal jusdiction to defeat a
motion to dismiss under rule 12(b)(2) of thedEeal Rules of Civil Procedure.  See OMI

Holdings, Inc. v. Royal Ins. Co. of Can., 18®8d 1086, 1090 (10th Cir. 1998). “A plaintiff may

make thisprima facieshowing by demonstrating, by affidawat other written materials, facts,
that, if true, would support thexercise of personal jurisdion over defendant.”_ Rainy Day

Books, Inc. v. Rainy Day Books & CafdLC, 186 F. Supp. 2d 1158, 1160 (D. Kan.

2002)(Waxse, J.). In considering whether plitias made a prima facie showing of personal
jurisdiction over the defendant, tl@&ourt must take the complaint’'s allegations as true to the

extent the defendant’s affidavits do not comémd them. See Tompkins v. Executive Comm. of

S. Baptist Convention, No. CIV 13-0840/@&5, 2015 WL 1569034, at *4 (D.N.M. Mar. 31,

2015)(Browning, J.). Moreover, “[w]hen conflictirgfidavits are presented, factual disputes are

resolved in plaintiff's favor. . .” Behagen v. Amateur Bastball Ass’n of U.S.A., 744 F.3d

731, 733 (10th Cir. 1984). To decide the MTDe tbourt takes its facts from: (i) the Complaint
for Damages, filed December 14, 2015 (Doc. 1-Q@d¢hplaint”); (ii) theDeclaration of Debbie
Oftedal (dated January 14, 2016led January 14, 2016 (Doc. 11-10ftedal Decl.”); (iii) the
Email from Karenann Volinski to Debbie Odi@ (dated October ®013), filed January 14,

2016 (Doc. 11-1 at 3)(“Oct. 9th Email from Volingk Oftedal”); (iv) the Email from Debbie



Oftedal to Karenann Volinski (dated October 8, 2013), filed January 14, 2016 (Doc. 11-1 at
4)(*Oct. 8th Email from Oftedal to Volinski”){v) the Declaration of John Nawrocki, filed
January 14, 2016 (datedniery 14, 2016)(Doc. 11-2)(“Nawrocklecl.”); (vi) the Email from
John Nawrocki to Debbie Oftedal (dated @m#r 4, 2013), filed January 14, 2016 (Doc. 11-2 at
3)(“Oct. 4th Email from Nawrocki to Oftedal”); (vii) the Email Chain Between Deb
Montgomery, Scott Farina, Amanda Gutierrez, and John Nawrocki (dated September 26, 2013),
filed February 4, 2016 (Doc. 18-1)(“Feb. 4th Emaila@ti); and (viii) the Resource Associates
Website, filed February 4, 2016 (Dd@8-2)(“Resource Associates Website”).

This case is about a reciprocal agreemgme “Reciprocal Agreement”) into which
Resource Associates and Southampton Unidered. _See Complaint § 3, at 1. Resource
Associates is a New Mexico corporation doimgsiness in the State of New Mexico, with an
office in Farmington, New Mexico in San Ju&ounty, which is the principal location of
Resource Associates’ day-to-day operations. Gamplaint § 1, at 1; Oftal Decl. { 2, at 1.
“Resource Associates’ business focuses ontaggisonprofit organizations, schools, businesses,
government agencies and other entities withtifleng and obtaining grants.” Oftedal Decl. | 3,
at 1. Southampton Union is a New Yorkagol district._ See Complaint 2, at 1.

On approximately September 26, 2013, Deb Montery of Resource Associates sent an
email advertisement to Scott Farina at Somhi@n Union. _See Feb. 4th Email Chain at 1-5.
This email advertisement “listed Resource Ass@s New Mexico telephone number (with a
505 area code) and contained & lio Resource Associates’ wétles which featured information
about the company’s New Mexico headquartefddwrocki Decl. | 4, at 1. See Oct. 4th Email

from Nawrocki to Oftedal at 2-3. See Rasce Associates Website at 1-16. In or around



September, 2013, Karenann Volinski, Southammp Union’s Coordinator of Data and
Assessment, contacted Nawrocki in New xe to inquire about engaging Resource
Associates’ services in connexet with the New York Statéxtended Learning Time grant
(“Extended Day Grant”). Nawrocki Decl. { 3,Jat Volinski indicated that Southampton Union
had learned about Resource Associates through aih @ivertisement. See Nawrocki Decl. § 3,
at 1. After Volinski's initial email, Nawrockiral Volinski engaged in a ses of telephone calls
and emails about Resource Associates’ senaceisSouthampton Unionigsterest in retaining
Resource Associates in connection with applyfor the Extended Day Grant. See Nawrocki
Decl. {1 5, at 2. During these conversations, Nakirdiscussed with Volinski that Resource
Associates is located in New Mexico. Seawrocki Decl. 6, aR. The communications
between Nawrocki and Volinski resulted in Smarnpton Union deciding to engage Resource
Associates to provide services relating to the ickel Day Grant. See Nawrocki Decl. { 7, at 2.
On October 4, 2013, Volinski emailed Nawrocki in New Mexico to inform him that
Southampton Union wished to proceed witle tbontract with Resource Associates. See
Nawrocki Decl. 7, at 2; Oct. 4th Ehfrom Nawrocki to Oftedal at 1.

On approximately October 4, 2013, NawrocKommed his colleague Debbie Oftedal that
Southampton Union wished to enter into @nttact with Resource Associates, under which
Resource Associates would provigleint-writing serwes in connection with the Extended Day
Grant. See Oftedal Decl. § 4, at 1; Oct. &mmail from Nawrocki to Oftedal at 1. On
approximately October 8, 2013, Oftedal forwardegroposed contract, ttted a Reciprocal
Agreement, to Southampton Union. See OftedadIDf 5, at 1; Oct. 8tBmail from Oftedal to

Volinski at 4. Southampton Union returned ae@xed copy of the proposed contract to Oftedal



on October 9, 2013, using Oftedal’'s Resource Assxiamail address. See Oftedal Decl. | 5,

at 1; Oct. 9th Email from Volinski to Oftedal at 3. In other words, on October 8, 2013, Resource
Associates and Southampton Union enteretd ithhe Reciprocal Agreement, under which
Resource Associates would assist Southampitanon in the development of the Extended Day
Grant proposal, which was due Cmo 25, 2013._See Complaint fg8,1. At the time Resource
Associates and Southampton Union enteretb ithe Reciprocal Agreement, Resource
Associates’ office was located in Farmington. Seenplaint § 9, at 3; Oftedal Decl. § 2, at 1.
The Reciprocal Agreement contains a sectidtiitled “Other Terms, Jurisdiction and Attorney

Fees,” which states:

Client and Vendor acknowleddbkat the Provider has no control over the budget
of the funder, and that on very rasecasion the funder’'s budget can be cut or
withdrawn, so that a grant may not be futhddn this rare case, the Client and
Vendor understand that the Client acknowksighat they araot entitled to a
refund of fees or additionélee services, if applicahleClient acknowledges that
Client has fully read and completelynderstands this mulpage agreement.
Client and Vendor acknowleddgleat the Provider must receive a signed and dated
agreement in addition to compensation from the Vendor for its grant writing
services prior to services being rendkereAll rights in data and intellectual
property of all materials related toethgrant proposal shall remain with the
Provider. If any provision of the agreent or the application thereof to any
person or circumstance is held invalid such invalidity shall not affect any other
provision which can be giveeffect without this inM&d provision or application
and to the end the provisiohsreof shall be servabléf. Resource Associates, the
Provider, or its sekcted evaluator or post awardsveges company is damaged by

a violation of this Agreement, it may file a complaint and seek redress for
injunctive relief, restitution, and damagegttorney’s fees and litigation costs
shall be awarded to Resource Associaiests selected evaluator and/or post
award services company in this actionitiis the prevailing party. Client and
Vendor hereby agree to the full conditionglus Agreement, and any subsequent
changes to this Agreement must be madevriting and signed by all parties:
Vendor, Client and Provider.



Reciprocal Agreement at'3.

Following the parties’ entry into the Repobcal Agreement, Resource Associates
proceeded to provide Southampton Union wita grant-writing and related services required
under the Reciprocal Agreemerfiee Oftedal Decl. | 7, at 2. @iing the course of Resource
Associates’ provision of serviceESouthampton Union] continuets contacts with the State of
New Mexico, including by posting the final t&nded Day Grant application to Resource
Associates’ website.” Oftedal D § 8, at 2. “The website maintained in Farmington, New
Mexico.” Oftedal Decl. | 8, at 2. Resource Associates succeeded in its work on behalf of
Southampton Union, in that in June, 2014, thateSbf New York Department of Education
awarded an Extended Day Grant to Sontpion Union in theamount of $2,572,402.00. See
Oftedal Decl. 1 9, at 2; Complaint { 4, at @n Tuesday, October 7, 2014, the Southampton
Board of Education voted to reject the $2,502,80 state grant thatowld have extended the
school year for elementary and intermediatelents by 300 hours, mdstely by expanding the
typical school day. See Complaint § 5, at 2.e Bouthampton Board rejected the grant because
of concerns of having kids spend so muchetiin the classrooms and whether the schedule
changes would be sustail@ once the grant expires. See Conmplfi 5, at 2. In approximately
March, 2015, Resource Associatiemrned that Southampton idn had declined the grant
award. See Oftedal Decl. 9, at 2. On March 26, 2015, Resource Associates sent a letter to
Southampton Union “demanding payment$@b7,240.00 that was owed under the Reciprocal

Agreement.” Complaint § 10, at 3.

'As the Court describes in its analysise tReciprocal Agreement does not contain a
forum selection or choe-of-law provision.



PROCEDURAL BACKGROUND

On November 5, 2015, Resource Associates Blaitl in the Eleventludicial District
Court, County of San Juan, New Mexico. Seen@laint at 1. A littleover a month later, on
December 14, 2015, Southampton Union removecc#se to federal court, asserting diversity
jurisdiction. _See Notice of Removal, filedeBember 14, 2015 (Doc. 1Resources Associates
asserts two causes of action agaBsuthampton Union: (i) breadi contract, see Complaint
11-14, at 3-4 (Count 1); and (ii) quantum mergee Complaint §§ 15-18, at 4 (Count 2).
Resource Associates asks the Court for judgragainst Southampton Wm on both counts in
the amount of $256,240.00 for its fee under the Recipidgeement, plus statutory interest at
the rate of fifteen percent per annum (whic8185.72 per day) from the date of judgment, until
paid in full, court costs and atteey fees, and for such relief g Court deems just and proper.
See Complaint 11 14, 18, at 3-4. Relevant &oQGourt’'s analysis on ¢hMTD, the Complaint
states: “At the time the Reciprocadgreement was entered into, Plaintiff’'s office was located in
Farmington, San Juan County, Né&exico, as shown on Page 4tbe Reciprocal Agreement,
thereby requiring any litigation over the Recipal Agreement to be brought in the District
Court of San Juan County, New Mexico.” Complaint § 9, at 3.

1. The MTD.

Southampton Union filed the MTD on Decken 17, 2015. See MTD at 1. Southampton
Union moves the Court to dismiss this action for lack of personal jurisdiction or, in the
alternative, to transfer to thiederal District of New York.See MTD at 1. Southampton Union
first argues that the Court lacks personal jucisoh over it. _See MTD at 1-6. Southampton

Union contends that the Supreme Court of NM@xico has explained # New Mexico’s long-



arm statute “extends the jurisdictional reach of New Mexico courts as far as constitutionally

permissible.” MTD at 4 (quoting Tercero v. iRan Catholic Diocese of Norwich, Connecticut,

2002-NMSC-018, 1 6, 48 P.3d 50, 54).

Southampton Union maintains that the Qoapplies a three-part test to determine
whether it has personal jurisdiaticver an out-of-state defendant: (i) whether the defendant
committed an act or omission specifically set Hom the long-arm statute; (ii) whether the
plaintiff's cause of action arosmut of the alleged acts or assions; and (iii) whether sufficient
minimum contacts with New Mexiceave been established tdisfy due-process concerns. See

MTD at 4 (citing_Fed. Deposit Ins. Corp. v. Hiatt, 1994-NMSC-044, 463, {1 7, 872 P.2d 879,

881). Southampton Union asseitiat, here, Resource Associagdeges in Paragraph 9 of the
Complaint that the “Plaintiff's office was lotal in Farmington, San Juan County, New Mexico,
as shown on Page 4 of the Reciprocal Agreement” and “thereby requiring any litigation over the
Reciprocal Agreement to be brought in the fxstCourt of San Juaounty, New Mexico.”
MTD at 5. Southampton Uon argues that page 4 of the Rwocal Agreement is not a choice-
of-law provision and tht the Reciprocal Agreement domet contain one. _See MTD at 6.
Southampton Union further assert§he mere fact that Petitioneummarily asserts jurisdiction
in the Complaint does not confer jurisdiction ay dasis, whether under the long-arm statute or
by any evidence put forward by Plaintiff. Ther&fothis case should be dismissed for lack of
personal jurisdiction.” MTD at 6.

Southampton Union next argues that, in theradtive, the Court should order transfer of
these proceedings to the federal District €anrNew York pursuant to 28 U.S.C. § 1404(a).

Southampton Union maintains thagnue statutes are designed to protect the defendant and the



witnesses against a plaintiff's choice of anainfor inconvenient forum.__See MTD at 6.
Southampton Union asserts thidite Court has broad disciati in deciding such transfer

guestions. _See MTD at 7 (citing Plum Trée;. v. Stockment, 488 F.2d 754, 756 (3rd Cir.

1973)). According to Southampton Union, the Court has two broadocetegf factors to
consider in deciding wdther to transfer venué) the convenience of ¢éhparties anavitnesses;
and (ii) the interests of justice. See MTD7afciting 28 U.S.C. § 1404). Southampton Union
further explains:

“Among the factors [a district court] shautonsider is the plaintiff's choice of
forum; the accessibility of witnessesdaother sources of proof, including the
availability of compulsory process to imsuattendance of witnesses; the cost of
making the necessary proof; questions ath&enforceability of a judgment if
one is obtained; relative advantages andamtss to a fair trial; difficulties that
may arise from congested dockets; thespmlty of the exisence of questions
arising in the area of conflict of laywshe advantage dfaving a local court
determine questions of local law; andl ather considerations of a practical
nature that make a trial easy, expeditious and economiclliavajo Health
Foundation -- Sage Memori&losp., Inc. v. Burwell86 F. Supp. 3d 121Tiing
Chrysler Credit Corp. v. Country Chrysler, In€28 F.2d 1509, 1516 (10th Cir.
1991).

MTD at 7. Southampton Union maintains thatthis case, the facts faver transfer of this
action to a New York court:

If the matter proceeds, thHaistrict will have a heavyourden to bring potential
witnesses to New Mexico for trial, or to engage in the deposition process with
witnesses who reside in New York, ahdve never entered the State of New
Mexico. The witnesses and potential relgvavidence will be more accessible if
the matter is litigated in New York. Alsmegarding the applicéb law, as stated,

the Defendant is a New York Schoolsict and has potential governmental
immunities in New York, which would badvantageous for a New York District
Court to interpret questions of local law.

MTD at 7-8.



2. The Response.

Resource Associates responded on Janddry 2016. _See Plaintiff's Response to
Defendant’s Motion to Dismiss for Lack of Pensl Jurisdiction or tdlransfer Venue, filed
January 14, 2016 (Doc. 11)(“Response”). Resourssogiates first argudabkat the Court has
specific personal jurisdiction oweSouthampton Union in this case. See Response at 7.
Resource Associates maintains that Southampinion has sufficient minimum contacts with
New Mexico. _See Response at 7. Resoukssociates argues that Southampton Union
purposefully directed activitieat a New Mexico resident by{i) voluntarily initiating and
pursuing a business relationship with Resodssociates, which Southampton Union knew was
a New Mexico company, through a seriest@iephone and email comumications; and (ii)
entering into the Reciprocahgreement with Resource s&ociates, thereby undertaking
continuing obligations entailingontact with New Mexico.__See Response at 7-8. Resource
Associates maintains that thparties’ transaction “involved affirmative commitments by the
School District to cooperateith, communicate with, and retmpayment to a New Mexico
company.” Response at 8. According to ResoAgsociates, the traastion between Resource
Associates and Southampton Union “involved the performance of sustained interactions and
mutual duties taking place over an extendedopeof time.” Response at 8. Resource
Associates explains that Souttygton Union entered into the Reciprocal Agreement in October,
2013, that the State of New York DepartmenEdfication awarded the grant in June, 2014, and
that, if Southampton Union had accepted the award, the collaboration between Resource
Associates and Southamptonitim would have potentially continued during the grant’s two-

year duration._See Response at 8.

-10 -



Resource Associates quotes Burger Ki@grporation v. Rudzewicz, 471 U.S. 462

(1985), for the proposition that, in the context “@fterstate contractal obligations,” the

Supreme Court of the United States has “emphasimddoarties who rehcout beyond one state
and create continuing relationshiged obligations with citizens @nother state are subject to
regulation and sanctions in thénet State for the consequenceshdir activities.” Response at

8-9 (quoting Burger King Corporation v. Rudzewi471 U.S. at 473). Resource Associates also

maintains that the significant monetary amoanhtissue -- a $2.5 million grant -- supports a
finding that Southampton Union posefully availed itself of New Mexico’s protections when it
voluntarily pursued the transaction with ResmuAssociates._ See Response at 9 (citing In-

Flight Devices Corp. v. Von Dusen Air, Inc466 F.2d 220, 227 (6th Cir. 1972)). Resource

Associates attacks Southampton Union’s suggegshat the only possibleasis for jurisdiction
would be if the parties had inced a forum selection clause in the Reciprocal Agreement. See
Response at 9. Resource Associates maintains“fojt the contrary, th parties’ failure to
include a forum selection clause within their Agreement -- either designating New Mexico or
New York as the exclusive forum for resolvinlisputes -- means that personal jurisdiction
should be determined by operation of law.” sRense at 9. In sum, Resource Associates
contends that there is ampigal support for the Court to excise personal jurisdiction over
Southampton Union, including Southampton Unsomiitiation of contact with New Mexico.
See Response at 9-10. Resource Associases edplains that th€ourt can consider the
additional extrinsic evidence thét attached to its Response in considering the MTD. See

Response at 10.

-11 -



Resource Associates next argues thacabse Southampton Union has sufficient
minimum contacts with New Mexico, the Court shevaluate whetheéouthampton Union can
“demonstrate . . . that exercising personalsgiction would nonetheless offend traditional

notions of fair play and subsitial justice.” Respnse at 10 (quoting Newsome v. Gallacher, 722

F.3d 1257, 1271 (10th Cir. 2013)). Resource Associates further explains:

Courts assessing the fairness of sulbjgctin out-of-state defendant to personal
jurisdiction consider “(1) the burdean the defendant, (2) the forum state’s
interest in resolving the dispute, (3) thlaintiff's interest in receiving convenient
and effective relief, (4) the interstatedjcial system’s inteest in obtaining the
most efficient resolution afontroversies, and (5) the shkdrinterest of the several
states in furthering fundamental substantive social policieSH Agric. &
Nutrition, 488 F.3d at 1292 (citation and quotation omitted).

Response at 11. Resource Associates arguesSthuhampton Union provides little analysis
explaining why these factors weiglgainst the Court exercising personal jurisdiction in this case.
See Response at 11.

First, Resource Associates quotes DudnikoChalk & Vermilion Fine Arts, 514 F.3d

1063 (10th Cir. 2008), for the proposition that “osigle must bear the inconvenience of

litigating ‘on the road.” Response at 1qupting Dudnikov v. Chalk & Vermilion Fine Arts,

514 F.3d at 1081). It contendsat “[v]lague allusions tdaving an unquantified number of
witnesses in New York are not sufficient tooshthat personal jurisdiction in New Mexico
would be unreasonable” and maintains that cohtlisputes such as this one generally do not
require a large number of third-party withessBesponse at 11. Resource Associates contends
that most witnesses are Southampton Union eyegs whose presence at trial can be arranged
without compulsory process._ See ResponselZat Resource Associates also dismisses

Southampton Union’s reference ‘{potential relevant evidenceh New York, contending that

-12 -



the evidence is likely to consist mostly of documents and that, even if more documents are
located in New York than in New Mexico, etemic discovery renders this fact relatively
inconsequential._See Response at 12. Seeatidrespect to Southampton Union’s indication

that it would be unfair to subject it to persbpaisdiction in New Mexico because it enjoys
immunities under New York state law, Resource Associates argues that: (i) Southampton Union
does not cite the New York laws to whichistreferring, making it impossible for Resource
Associates to respond to thassertion; and (ii) Southatgm Union has not identified any
authority for its suggestion thabvereign immunity in one jurigdtion automatically translates

into a lack of personal jurisdiction in anothgrisdiction. See Response at 12. Resource
Associates further asserts that it has been artaldubstantiate Southampton Union’s allegation
that it would be immune from suit in New Yodourts. _See Responsel& Finally, Resource
Associates argues that “the tdta of factors weighs in favorof finding that it would be
reasonable for this Court to egexe personal jurisdilon over the School Digtt.” Response at

13.

Resource Associates next addresses Soutisaninion’s motion to transfer venue. See
Response at 13. Resource Associates firgsntitat, although Southampton Union does not
identify which federal districtourt of New York to which it eeks to transfer venue, it will
assume that Southampton Union is asking @wairt to transfer venue to the United States
District Court for the Eastern Btrict of New York, which coverSouthampton Union’s location
in Long Island. _See Response at 14. Reso@ss®ciates then argues that the Court should
deny Southampton Union’s request that the Courtthe alternative, transfer venue. See

Response at 14. Resource Associates argasSthuthampton Uniondloes not dispute that

-13 -



venue is proper in the United States Districu@dor the District ofNew Mexico, but, rather,
asserts that venue would be mamvenient in a district couim New York. See Response at
14. Resource Associates contetig® Southampton Union basesmotion to transfer venue on
28 U.S.C. § 1404(a), which statesofRhe convenience of partiesdawitnesses, in the interest
of justice, a district court may transfer anyilcaction to any other dtrict court or division
where it might have been brought . . . .” Respoats14-15. Resource Associates asserts that
Southampton Union has not met its burden oftédistaing that this actio should be moved from
the District of New Mexico, where ihose to file suit._See Response at 15.

First, according to Resource Associateg @ourt should not transfer venue, because
there is a significant basis for hoimg Resource Associates’ choigeforum, given that a clear
and logical connection existisetween this action and the dbict of New Mexico, where
Resource Associates is headquartered. RBesponse at 15-16. Second, Resource Associates
contends that, although the locatminwitnesses and records is iamportant factor, Southampton
Union has not: (i) identified the names of New York-based witnesses; (ii) described the
materiality of the New York-based witnessds'stimony; and (iii) shown that compulsory
process would be necessary for the New York-based witnesses. See Response at 15-17. It adds
that there is no indication thttere are more relevant recorddNaw York than in New Mexico
or that such records cannot be obtained alaatally. See Response at 15-17. Third, Resource
Associates argues that Southampton Union’s “vague invocation of New York law -- devoid of
any statutory or case law reference -- imer$ with Resource Associates’ ability to
meaningfully address the Schoolsbict’s opinion.” Response 4f7-18. Resource Associates

argues that it cannot asses® tbomplexity or novelty of the New York law on which

-14 -



Southampton Union relies without knowing thengeal statutory or eamon law basis for
Southampton Union’s position.See Responsd&t Resource Associates also rejects the
implicit assumption that any prospect that $antpton Union would have sovereign immunity
under New York law means that this action mbettransferred there, See Response at 18.
Resource Associates contendatti{c]ourts should avoid gramty motions to transfer venue
‘predicated wholly on conjecturehat interpreting the law of a foreign jurisdiction could be

complicated.” Response at 18 (quoting DiFezteri. Marriott Int'l, Inc., 714 F.3d 796, 808 (4th

Cir. 2013)). Resource Assiates further explains:

If and when the School District stateprama facie basis for asserting sovereign
immunity (including by citing a statuter case law), this Court can decide
whether sovereign immunity would agpin New York, whether New York’s
immunity laws differ from New Mexico’sand if so, whether application of New
York’s immunity laws would violaa New Mexico's public policies.See, e.g.,
Sam 2006-NMSC-022 1 16-18 (discussingepada V. Hall[, 440 U.S. 410
(1979)] and Franchise Tax Board of CaliforniajMdyatf, 538 U.S. 488 (2003)]).
The School District has offered no rationaketo why this Court would be unable
to perform such an analysis.

Response at 19. Resource Associates streéBaesSouthampton Union must do more than
establish that a New York forum is convenierf@ee Response at 19. According to Resource
Associates, Southampton Union “must showttthe Eastern District of New York imore

convenienthan the District of New Mexico.” Rpense at 19 (citing Von Dusen v. Barrack, 376

U.S. 612 (1964))(emphasis in original). In si®esource Associates maintains that it has shown
that Southampton Union has not met its burdérovercoming the presumption in favor of
Resource Associates’ choice of forum. SeepRese at 20. Accordingly, Resource Associates
asks the Court to deny the MTDXsquest that the Court dismiss fack of personal jurisdiction

or, in the alternative, to trafer this action to a venue kew York. See Response at 20.

-15 -



3. The Reply.

Southampton Union replied on February2016. See Defendant Southampton Union
Free School District, A Ne York School District's Reply té’laintiff's Response to Motion to
Dismiss for lack of Personal Jurisdiction tor Transfer Venue, filed February 4, 2016 (Doc.
18)(“Reply”). Southampton Union first addres$eesource Associates’ argument that the Court
has personal jurisdiction over Southamptonddni See Reply at 1-8. Southampton contends
that, under the laws of New York, it is unableaigree to jurisdiction in another court, that it
never agreed to perform any aatsNew Mexico, and that it mer agreed that the Court has
jurisdiction over it._See Reply @t Southampton Union maintaitigat there is no choice-of-law
or forum selection clause in its contract withsBarce Associates. See Reply at 2. According to
Southampton Union, the only cawcts between Resource Assdes and Southampton Union
were by telephone and email correspondence. Selg Re2. Southampton Union argues that it
has never conducted business in New Mexicotaatino Southampton Union representative has
ever visited New Mexico. See Blg at 2. It maintains that ¢hparties met via email solicitation
that Resource Associates initiated through email advertisement. _ See Reply at 2.
Southampton Union asserts thResource Associates initiatatlis transaction by directly
soliciting Southampton Union thugh its Superintendent. SeefdReat 2. Southampton Union
stresses that it responded to ttigect solicitation for service® be provided in New York by
Resource Associates, which maintains a national presence and transacts business across the
United States. See Reply at 2.

Southampton Union contends that the faststhis case are similar to CABA Ltd.

Liability v. Mustang Software, Inc., 1999MCA-089, 984 P.2d 803, in which the Supreme

- 16 -



Court of New Mexico concluded that it did nwdve jurisdiction over the out-of-state defendant
where the parties’ contacts included: (i) the ddént approached the pi&if's representatives

at a conference in California; (i) the plaffhtpresented no facts showing that the defendant
directly or through an agent, solicited, advedijser otherwise initiatethe business transaction
within New Mexico; (iii) the pdies entered into a contralsy mail, facsimile, and telephone;
(iv) the plaintiff endorsed the letter of intent in New Mexieod (v) although the plaintiff was

to perform its contractual obligations in New Mexico, the defendant was to perform its
contractual duties outside of tetate. _See Reply at 2-4. Swoampton Union maintains that use
of mail and telephone services ¢ontact a New Mexico residerg insufficient to satisfy the
“purposeful availment” prong of a minimum-conteétnalysis. Reply & Southampton Union
contends that, even if there are sufficient muin contacts, the Court must decide whether the
exercise of personal jurisdictiaver it would comport with “tradional notions of fair play and
substantial justice.” Reply at 5-6.

Southampton Union argues that Resource Assxciilicited it for the services provided
in this case, and that no Southampton Uniqoresentative has ever entered New Mexico or
solicited services in New Mexico. See ReplyatSouthampton Union maintains that the grant
application in this case was to be providetht®s New York State Education Department, located
in New York, and that the work product wasttanspire in New Mexiz. See Reply at 6.
Southampton Union insists thdResource Associates shouléasonably anticipate being
subjected to lawsuits in jurisdictions outside New Mexico given that it is a multi-million
dollar company, transacts businessa national leveknd solicits new custners through direct

email correspondence. See Reply at 6-7. &oopton Union stressesath despite Resource
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Associates soliciting and engagingluasiness on a national level, it has failed to include a New
Mexico choice-of-law provision antthat it should therefore anti@pe being haled into court in
jurisdictions outside of New Mexic See Reply at 7. Southamptdnion also asserts that it is
subject to immunities under New York state law and is precluded from consenting to out-of-state
jurisdiction. See Reply at &outhampton Union explains:

By way of example, the District wouldhve defenses under New York law. As
the Plaintiff skillfully points out, if thecase were litigated in New York, pursuant
to New York law, under NYS Educati Law Section 3813, a notice of claim
must be filed as a condition precedent to filing suifAvefginos v. Palmyra-
Macedon CSD690 F.Supp.2d 115 (W.D.N.Y. 2008)T.hese claims are deemed
to accrue as of the date which payment for the amount claimed was denied (8
3813(1);Zurich Am. Ins. Co. v. Ramapo CSE3 A.D.3d 729 (2dDep’t 2009)). It

is not sufficient to file the e of claim with an employeesée Kingsley Arms,
Inc. v. Copake Taconic Hills CS® A.D.3d696 (3d Dep’t 2004)), even the
superintendent of schoolsléwmarv. LeRoy CSP2008 U.S. Dist. LEXIS 28581
(W.D.N.Y. Apr. 8, 2008)). Unverified erails and letters to staff regarding a
plaintiffs complaint do not satisfy ¢ statutory notice requirements either.
(Gastman v. Dep't of Educ. of City of N.80 A.D.3d 444 (1st Dep’t 2009)). The
notice of claim in this type of lawsuit must be filed within three months after the
accrual of the claim (8 3813(1farlson v. Geneva City Sch. Dj$.79 F.Supp.2d
355 (W.D.N.Y. 2010)). In the instant easinder New York law, the District
could assert a defense such as this.

Reply at 8.

Southampton Union next turns to its request the Court transfer venue. See Reply at
8. Southampton Union asks the Court to trantiese proceedings to the Eastern District of
New York pursuant to 28 U.S.C. § 1404(a). Beply at 8. Southampton Union reiterates its
arguments from the MTD, contending that all o# flactors favor transfer of this matter to the
Eastern District of New Yitx. See Reply at 9-10Southampton Union explains:

If the matter proceeds, the District wilve a heavy burden to bring its own

witnesses from New York to New Mexicorfdeposition and trial. Also, in order

to defend this matter, the Defendant has identified it will need witnesses from the
New York State Education Departmentdiscuss the New York State Extended
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Learning Program. It will be burdsome to compel attendance and fund
attendance, and potentiallynpossible to compel live testimony at trial, as
compared to a national corporation wdloeady anticipated going to New York.
Defendant’s trial will beseverely diminished in New Mexico without the live
witness testimony. It is these witnesses witilbbe needed for tal, and they will

be unavailable if the case is tried in the District of New Mexico. Additionally,
there was another party to the contnabb was not locateth New Mexico, and
the parties would have to decide howdompel that partg presence. Also,
regarding the applicable law, there will shaertainly be conflict of law issues.
As stated, the Defendans a New York School Distct and has potential
governmental defense in New York regiag notice on a cordct claim and a
potential defense that this contractswaot correctly procured under New York
law, which would be advantageous folNaw York District Court to interpret
guestions of local law. Finally, the Ri&if is an entity most accustomed to
dealing in multiple jurisdictions, wouldeed fewer witnesses to travel, and has
the economic resources to do so.

Reply at 10.
4. The Hearing.

The Court held a hearing on the MTD on Ma&;t2016. _See Transcript of Hearing (taken
March 8, 2016)(“Tr.”"}* The parties stuck to their argunterirom the briefing. Southampton
Union emphasized that the Rei@cal Agreement does not comta forum selection clause and
that the reference to any litigation being broughthe district court of San Juan County, New
Mexico, comes from the Complaint and not thecigrocal Agreement._ See Tr. at 3:5-4:18
(Court, Gabaldon). Southampton Union maintaitiext it does not believe that there is general
jurisdiction or specific jurisditon. See Tr. at 6:4-10 (Gabaldon$outhampton Union attacked

Resource Associates’ reliance on Burger KingpOaoation v. Rudzewicz, contending that there,

the Supreme Court articulated that an individzaitract with an out-o$tate party cannot alone

established sufficient minimum contacts. Seealr6:14-19 (Gabaldon). Southampton Union

’The Court's citations to the transcript tfe hearing refers téhe court reporter's
original, unedited version. Anfinal version may contain sligly different page and/or line
numbers.
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asserted that the Court must consider prigjotiations and contemplatédture consequences,
as well as the parties’ actual course oflidga See Tr. at 6:19-2@Gabaldon). According to

Southampton Union, this case is unlike Burkjarg Corporation v. Rudzewz, which involved

a very sophisticatedient entering into a twéyyear contract which contained a forum selection
clause. _See Tr. at 6:24-7:11 (GabaldonputBampton Union emphasized that a number of
witnesses and evidence are lodateNew York, but the Courtotintered that convenience is not
a factor with respect to personal jurisdictiogee Tr. at 8:1-25 (Court, Gabaldon). On the
motion to transfer, Southangst Union reiterated its argquents from the briefing and
emphasized that it would likely have a contractiefense such as impossibility of performance.
See Tr. at 11:14-24 (Court, Gabaldon).

Resource Associates conceded that it is not contending that the Court has general
jurisdiction over Southampton Wm. See Tr. at 12:4-10 (Muehlenweg). Rather, Resource
Associates maintained that the Court has specific jurisdiction, in light of the factual allegations
set forth in the Complaint and in the affiidtavthat Resource Associates submitted with its
Response._See Tr. at 12:10-16u@lenweg). Resource Associates admitted that it sent out a
blanket email directed at Southampton Unionwaedl as other school districts -- similar to a
targeted website -- as an initial communioati but argued that the “initial . . . specific
communication with respect to this work was ati¢id by the school district.” Tr. at 12:21-13:8
(Muehlenweg). Resource Associates maintathad if the grant was awarded, there was going
to be a series of ongoing communicationgkband forth between Southampton Union and
Resource Associates, and not a single erpailtelephone call. _See Tr. at 13:24-24:8

(Muehlenweg). Resource Associates contendedthigatase differs from the Court’s decision
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in Diener v. Trapeze Asset Managemdnt., No. CIV 15-0566 JB/LAM, 2015 WL 8332933

(D.N.M. Nov. 30, 2015)(Browning, J.)p a number of respects, inding: (i) in this case, the

grant writing work was actually done in New Mexico, while iin Diener v. Trapeze Asset

Management, Inc., the asset management mvesiment work was performed in Canada; and

(i) in this case, Southampton Union initiatdte specific contact that led to the Reciprocal

Agreement -- albeit in response to an emmadiling -- while in Diener v. Trapeze Asset

Management, the customer in New Mexicdiaied contact with Tragze Asset Management.
See Tr. at 14:9-15-4 (Muehleng)e Resource Associates maintd that there are sufficient
minimum contacts based on the telephone ctilés solicitation, and the ongoing contemplated
relationship. _See Tr. at 15:5(®uehlenweg). It also insisted that, under the relevant caselaw,
someone from Southampton Union need not hasged New Mexico for the Court to have
personal jurisdiction over Southampton Union. $eeat 15:9-13 (Muehlemeg). With respect
to Southampton Union’s request,tire alternative, that the Court transfer this action to a federal
court in New York, Resourcéssociates re-asserted itsgaments from the briefing, and
contended that it is a heavy burden on Southampinion here to argue that New York would
be a better and more convenient forum for tlaise._See Tr. at 28t-19:2 (Muehlenweg).

The Court then stated that it was not inetinfo make an immediate ruling. The parties
had the following exchange:

THE COURT: Well, I don’t havea real inclination on thisl need to look at with

I've done in the past. Mr. Muehlenweg)day’all have cited some of the cases

either here in oral argument and | néedjo back [and look at] what I've done.

Maybe that Trapeze case is the closest lthiatdone, but | want to give this a

little bit of thought. So I'm not prepared ake a ruling today.. . | need to

give a little bit of thought to your motioto dismiss. Do you want to go ahead

and have the scheduling, you're probalilgounds to mdike you're going to
need to do discovery somewhere anduld go ahead and give you dates and put
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you on a track here with the understandirag thl grant the defendant’'s motion .

.. we'll have to either dismiss the case or transfer it up to I think it will be the
[E]astern [Dlistrict? Whafare] your thoughts? Dgou want to go ahead and
have an ISC and get some dates in place or do you want me to leave the initial
scheduling order or scheduling conferenodl | issue the opion. What's your
thoughts, Mr. Muehlenweg?

MR. MUEHLENWEG: Your Honor, | thinknaybe [we’re] all here it might be
efficient to get this moving along [with] digeery, even if this case were to be
moved], it] is stillgoing to be the same discovery . . .

THE COURT: What [areyour thoughts Mr. Gabaldon.

MR. GABALDON: Your Honor | concur, | sgke with counsel . . . and discussed
a motion to stay discovery, but then rehd court[']s past rings, and th[e] fact
exists that if discovery is going to @gm somewhere, thenbkelieve the Court has
generally denied that motido stay. So | would be okay with going forward at
this point.

THE COURT: Go ahead and setting theppeared and I'll try to get the opinion
out to you as soon as possible. Realistically this is M&nthprobably going to
be after the first of the month. I've gatirial coming up and some things that are
going to keep me hopping over the next 22 dagse it will probably be the first
of April but I'll try to getan opinion out to you a®en as possible. All right, |
have reviewed your joint status repoand provisional dicovery plan, if
everybody wants me to go ahead andseate dates while we're together.

Tr. at 20:11-21:10 (CourGabaldon, Muehlenweg).

STANDARD FOR DETERMINING RULE 12(b)(2) MOTIONS

Motions to dismiss under rule 19(2) test the plaitiff's theory of personal jurisdiction

as well as the facts supportingrgenal jurisdiction. _See Credityonnais Sec. (USA), Inc. v.

Alcantara, 183 F.3d 151, 153-54 (2d Cir. 1999). leR12(b)(2) concerns lack of personal
jurisdiction. See Fed. R. Civ. B2(b)(2). In determining persdnarisdiction, a court must test
not only the complaint’s jurisdictional theoryput also the facts onmvhich jurisdiction is

predicated._See Credit Lyonn&sc. (USA), Inc. v. Alcantara, 183 F.3d at 154 (holding that the

court “must determine whether the defendant in $atijected itself to the court’s jurisdiction”).
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Where a defendant raises a timely challengeestiniy personal jurisdiction, the plaintiff bears
the burden of establishing that there is perksquigsdiction over the dendant and that the
exercise of personal jurisdiott would not violate due-processquerements. _See Overton v.

United States, 925 F.2d 1282, 1283 (10th Cir. 19B&mbo v. Am. S. Ins. Co., 839 F.2d 1415,

1417 (10th Cir. 1988); Jemez Agency, Inc. v. CIGNA Corp., 866 F. Supp. 1340, 1342 (D.N.M.

1994)(Burciaga, J). At this stage of the procegslj it is not for the court to resolve disputed

facts. See Daynard v. Ness, Motley, LoadhRIthardson & PooleR.A., 290 F.3d 42, 45 (1st

Cir. 2002). Rather, the court “must accept haintiff's (properly documented) evidentiary
proffers as true for the purpose of determinthg adequacy of the prima facie jurisdictional

showing.” Daynard v. Ness, Motley,oadholt, Richardson & Poole, P,A290 F.3d at 45

(quoting_Foster-Miller, Inc. v. Babcock & Wilcox Can., 46 F.3d 138, 145 (1st Cir. 1995)).

LAW REGARDING PERSONAL JURISDICTION

The plaintiff has the burden of proving perabjurisdiction. The court’s jurisdiction
may rest on general or specifiersonal jurisdiction. Due prog® however, limits any state
statutory basis for psonal jurisdiction.

1. Burden of Proof.

“[W]hen the court’s jurisdiction is contesd, the plaintiff has the burden of proving

jurisdiction exists.”_Wenz v. Meme®@rystal, 55 F.3d 1503, 1505 (10th Cir. 1995).

When jurisdiction is “decided on the basis of affidavits and other written
materials, the plaintiff need only makg@ama facie showingdf facts that would
support the assertion of jadiction. [Wenz v. Memergrystal, 55 F.3d at 1505].
“The allegations in the complaint must be taken as true to the extent they are
uncontroverted by the defendant’s affidd Behagen v. Amateur Basketball
Ass’n, 744 F.2d at 733. When, howevededendant presents credible evidence
through affidavits or other materials sugtijeg the lack of personal jurisdiction,

the plaintiff must come forward witsufficient evidence to create a genuine
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dispute of material fact on the issuee Doe v. Nat'l Med. Servs., 974 F.2d 143,

145 (10th Cir. 1992). Onlif the plaintiff meets thebligation of contesting the
credible evidence that the defendant presents does the court resolve the factual
disputes in favor of the plaintiff. S&¥enz v. Memery Crystal, 55 F.3d at 1505;
Behagen v. Amateur BasketbAls’'n, 744 F.2d at 733.

Clark v. Meijer, Inc., 376 F.Supp.2d 1077, 1082 (D.N2@04)(Browning, J.). When, however,

“personal jurisdiction is assessed in an evidentleearing . . . , the plaintiff generally must
establish, by a preponderance of the evidene#, garsonal jurisdictiomxists.” Dudnikov v.

Chalk & Vermilion Fine Arts, Inc., 514 F.3d 4070 n.4. “The party seeking to establish

personal jurisdiction over a foreign litigant mustk@awo showings: first, that the exercise of
jurisdiction is sanctioned by theast’s long-arm statute; and second, that it comports with the

due process requirements of the Fourteenth Amendment.” Marcus Food Co. v. DiPanfilo, No.

CIV 10-3285, 2011 WL 5084997, at *3 (10th Cir.tO27, 2011). New Mexico’s long-arm
“statute extends the jurisdictional reach éw Mexico courts as far as constitutionally

permissible.” _Tercero v. Roman Cathdldcese of Norwich, Conn., 2002-NMSC-018, | 6, 48

P.3d 50, 54. Consequently, the Court “need onadact a statutory analysis apart from the due

process analysis.” Marcus Food Co. vPaifilo, 2011 WL 5084997, at *3 (internal quotation

marks omitted).

2. General and Specific Jurisdiction.

Depending on the character and extent of faradant’s contacts, a court may exercise

general or specific personal jsdiction. _See Helicoptes Nacionales de Cahbia, S.A. v. Hall,

466 U.S. 408, 414 (1984).

General jurisdiction is based on an -offistate defendant’s “continuous and
systematic” contacts with the forum staé®d does not reqarthat the claim be
related to those contacts. Specific jurisdiction, on the other hand, is premised on
something of a quid pro quo: in excharfge “benefitting” from some purposive
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conduct directed at the forum state, a patyeemed to consent to the exercise of
jurisdiction for claims related to those contacts.

Dudnikov v. Chalk & Vermilion Fine Arts, Inc., 514.3d at 1078 (emphasis in original). Thus,
“[sJuch contacts may give ris® personal jurisdiction over mon-resident defendant either
generally, for any lawsuit, or specifically, slylefor lawsuits arising out of particular

forum-related activities.” _Shrader Biddinger, 633 F.3d 1235, 1239 (10th Cir. 2011).

A court may assert specific jurisdiction ftiie defendant has ‘purpefsilly directed’ his
activities at residents of the forum, and the liiigga results from alleged injuries that ‘arise out

of or relate to’ those activities.” Burger Kingorp. v. Rudzewicz, 47W.S. at 472 (citations

omitted)(internal quotation marks omitted). In the tort context, a defendant has “purposefully
directed” his activities at New Mexico or its résnts when he or she has: (i) taken intentional
action; (ii) the action was “expressly aimed™Ns#w Mexico; and (iii) the action was taken with

the knowledge that “the brunt of th[e] injurwould be felt in New Mgico. Dudnikov v. Chalk

& Vermilion Fine Arts, Inc., 514 F.3d at 1078uoting_Calder v. Jones, 465 U.S. 783, 789-90

(1984)).

Cases involving the internet amplify theseng®l personal jurisdion principles. In
these cases, the United States!€ of Appeals for the Tenth Curt focuses whether the website
or internet userihtentionally direct[ed]his/her/its activity or operain at the forum state rather

than just having the &eity or operation accedsle there.” _Shrader v. Biddinger, 633 F.3d 1235,

1240 (10th Cir. 2011)(emphasis in original). Siynposting defamatory statements on a website
will not, standing alone, establish personal jurisdicover the poster in any state where the post

may be read._See Shrader v. Bidding&3 F.3d at 1241. Instead, courts consider whether the

“defendant deliberately directéid message at an audiencehe forum state and intended harm
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to the plaintiff occurring primarily or particulgrin the forum state.”_Shrader v. BiddingéB83

F.3d at 1241. In shortttfe forum state itself must be the focal point of the’to8hrader v.

Biddinger, 633 F.3d at 1244 (emphasis in ioiad)(quoting_Dudnikov v. Chalk & Vermilion Fine

Arts, Inc., 514 F.3d at 1074 n.9)(internal quotation marks omitted).

3. Due Process and Personal Jurisdiction.

The due process analysis is also two-fokrst, [the defendant] must have “minimum
contacts” with the forum state, demonstratingtthe “purposefully aailed” himself of the
protections or benefits of ¢hstate’s laws and “should reasblyaanticipate being haled into

court there.” Burger King Corp. v. Rudzewz, 471 U.S. at 473-76; seésoEmp’rs Mut. Cas.

Co., 618 F.3d at 1159-60 (rei¢¢ing the Burger Kingtandard). Although agreements alone are
likely to be insufficient to establish minimummdacts, “parties who reach out beyond one state
and create continuing relationshiged obligations with citizens @nother state are subject to

regulation and sanctions in the atlséate for the consequences dithactivities.” TH Agric. &

Nutrition, LLC v. Ace Eur. Grp. Ltd., 488 F.31282, 1287-88 (10th Cir. 2007)(quoting Burger

King, 471 U.S. at 473, 478 . ._. .Marcus F@&al v. DiPanfilo, 2011 WL 5084997, at *4).

A defendant may reasonably anticipatengesubject to suit in the forum state “if
the defendant has ‘purposefully directeds laictivities at residents of the forum,
and the litigation results from alleged injuries that ‘arise out of or relate to’ those
activities.” Burger King Corp.v. Rudzewicz, 471 U.S. 462, 472 . . .
(1985)(internal cithon omitted); sealsoHanson v. Denckla, 357 U.S. 235, 253 .
.. (1958)(“[1]t is essential in each @agshat there be some act by which the
defendant purposefully avails itself of thevilege of conducting activities within

the forum State.”).

TH Agric. & Nutrition, LLC v. Ace Eur.Grp. Ltd., 488 F.3d at 1287-88The Supreme Court
has held that the mere foreseeability of hagaurring in a particulaforum will not support a

finding of minimum contacts. See World-Widelkswagen Corp. WVoodson, 444 U.S. 286,
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295 (1980)(holding that, although “an automobilenizbile by its very design and purpose,” thus
indicating that it is foreseeabtbat a particular automobile may cause injury in a forum state,
“foreseeability’ alone has never been a suffitibanchmark for personal jurisdiction under the

Due Process Clause”). In Roberts v. Piper Aircraft Corp., NE&A-110, 670 P.2d 974, the

Court of Appeals of New Mexico similarly jeeted the argument that foreseeability could
establish minimum contacts, and found no pers@mésdiction or minimum contacts in the
following circumstances:
[T]he record is devoid of any contacttlveen Scenic Aviation and New Mexico.
Scenic Aviation is a fixedbase operator selling aviation fuel in Las Vegas,
Nevada. There is no evidence that Scéwiation advertises in New Mexico, or
sells fuel to New Mexico residents. iWbut “contacts, ties, or relations” with
New Mexico the fact that fuel sold by Scenic Aviation found its way into our state
does not support a valid exegeiof personal jurisdiction.
1983-NMCA-110, 1 19, 670 P. 2d at 978. “[T]he fermbility that is ctical to due process
analysis is not the mere likelihood that a produttfind its way into theforum State. Rather, it

is that the defendant’s conduahd connection with the forum &¢& are such that he should

reasonably anticipate being haled into court there.” World-Wide Volkswagen Corp. v.

Woodson, 444 U.S. at 297. As the Tenth dirchas further explained, because “mere
foreseeability” is not sufficient to establish minimum contacts, a plaintiff “must establish . . . not
only that defendants foresaw (or knew) that é¢fiects of their conduct would be felt in the
forum state, but also that def#ants undertook intentional actiotst were expressly aimed at

that forum state.” Dudnikov v. Chalk & Vermilion Fine Arts, Inc., 514 F.3d at 1077.

Similarly, to find general jusdiction over a defendant, conmenust be “continuous and
systematic”; therefore, “[s]imply because a daef@nt has a contractualationship and business

dealings with a person or entity in the forgtate does not subject him to general jurisdiction
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there”; “correspondence with a forum resideldes not support general jurisibo;” and
“sporadic or isolated visits to the forumatg will not subject the defendant to general
jurisdiction,” because a “[defendant’s] lack of guar place of business in [the forum state] is

significant, and is not overcome by a fewsits.” Shrader v. Biddinger, 633 F.3d at 1247.

“[Gleneral jurisdiction over a we site that has no intrinsiconnection with a forum state
requires commercial activity carried on with forumsidents in such a sustained manner that it is

tantamount to actual physlgaresence within the state.” Shrader wddnger, 633 F.3d at 1246.

When analyzing minimum contacts sufficient fongeal jurisdiction in regard to the operation
of a web site, the Tenth Circuias referred to, without adopting,“sliding scale” framework.

Shrader v. Biddinger, 633 F.3d at 1242 n.5.

At one end of the spectrum are situatiarteere a defendant clearly does business
over the Internet. If the defdant enters into contraatsth residents of a foreign
jurisdiction that invéve the knowing and repeate@mismission of computer files
over the Internet, persondlrisdiction is proper. At the opposite end are
situations where a defendant has simply posted information on an Internet Web
site which is accessible to users in fgrejurisdictions. A passive Web site that
does little more than make information dahble to those who are interested in it
is not grounds for the exercise [gfgrsonal jurisdiction. The middle ground is
occupied by interactive Web sites whengsar can exchange information with the
host computer. In these cases, the @serof jurisdiction is determined by
examining the level of interactivity antbmmercial nature of the exchange of
information that occurs on the Web site.

Shrader v. Biddinger, 633 F.3d 1242 n.5 (internal quotation marks omitted).

If [the defendant] is found to haule requisite minimum contacts with
[the forum state], then we proceed te gecond step in the due process analysis:
ensuring that the exercise of jurisdiction over him “does not offend ‘traditional
notions of fair play and substantial justice.”” S&erld-Wide Volkswagen Corp.
v. Woodson, 444 U.S. 286, 292 . . . (1980)ting_Int'l Shoe Co. v. Washington,
326 U.S. 310, 316 . .. (1945)). [The defendant] bears the burden at this stage to
“present a compelling case that the preseof some other considerations would
render jurisdiction unreasonable.” SBednikov v. Chalk & Vermilion Fine
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Arts, Inc., 514 F.3d 1063, 1080 (10th Cir. 2R08Ve consider the following five
factors, . . . in deciding whether theeesise of jurisdition would be fair:

(1) the burden on the defendant, {B¢ forum state’s interests in
resolving the dispute, (3) the gmhtiff's interest in receiving
convenient and effectual relief, (#)e interstate judicial system’s
interest in obtaining the most efficient resolution of controversies,
and (5) the shared interest of theesal states or foreign nations in
furthering fundamental social policies.

Id. (brackets omitted); sesdso OMI Holdings, Inc., 149 F.3d at 1095 (applying
these factors in a case involving a Canadiarporation). “[T]he reasonableness
prong of the due process inquiry evokedidirgy scale: the wead the plaintiff's
showing on minimum contacts, the lessdefendant need show in terms of
unreasonableness to defeat jurisdictioT.H Agric. & Nutrition, LLC, 488 F.3d
at 1292 (internal quotation mk& and brackets omitted).

Marcus Food Co. v. DiPaiid, 2011 WL 5084997, at *4-5.

In Silver v. Brown, 678 FSupp. 2d 1187 (D.N.M. 2009)(Brownind), aff'd in part and

rev'd in part, 382 F. App’x 723 (10th Cir. 201@he Court considered whether it had personal
jurisdiction over defendants who allegedharsered, defamed, and caused the plaintiff --
Michael Silver -- duress, by posting a blog on therimet that portrayed him in a negative light.
See 678 F. Supp. 2d at 1204. The Court determined that it did nopéeanal jurisdiction
over defendant Jack McMullen, because Silfa@ited to demonstrate that McMullen “was
significantly associated with the blog or cotiegd it in any way.” 678 F. Supp. 2d at 727. The
Court also concluded that it did not have pesd jurisdiction over the blog post's author --
Matthew Brown -- because he was not domiciledNew Mexico, had not traveled to New
Mexico, and did not transact bosss there._See 678 F. Supp.a2d211. The Court said that
Brown'’s blog posts similarly did nastablish personalijisdiction, because

the blog is closer to an informative website than a commercial website. No

services are offered, and Brown is raillecting revenue from the website.
Brown does not interact with the people who post information on the blog.
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Brown, to the Court’s knowledge, did rsailicit negative postings on the website.
Further, even though people in New Mexico can view the website, the blog is not
a website that is directed solely aetpheople of New Mexico. The number of
people who can access the website in N@xico in comparison to those who

are able to access the website throughout the world, or even in the United States,
according to the statistics that Sily@ovided at the hearing, is nominal.

678 F. Supp. 2d at 1211-12.
On appeal, the Tenth Circuit affirmed the Court’s holding as to McMullen, but reversed

its decision as to Brown. Sedv8r v. Brown, 382 F. App’x at 7232. In an opinion that the

Honorable Monrow G. McKay, United States Circuit Judge for the TemttuiGiauthored, and

Judges Broby and Ebel joined, the Tenth Circppli@d the three-part teftom Calder v. Jones

to conclude that the Court had personalsgidtion over Brown._See Silver v. Brown, 382 F.

App’x at 727-32.

Judge McKay first explained d@hthe posting of the blog wéaslearly an intentional act”
designed to damage the plaifisi reputation. 382 F. App’x at 729. Second, Judge McKay said
that Brown had “expressly aimed his blog at Ndexico[,]” where Silver, his business, and the
majority of his customers wetecated. 382 F. App’x at 729udge McKay said: “It was about
a New Mexico resident and a WeMexico company. The blog comamed of Mr. Silver’'s and
[his business’] actions in the failed businessld Those actions occurred mainly in New
Mexico.” 382 F. App’x at 729-30. Third, dge McKay explained &t Brown knew Silver
would suffer the brunt of his injury in New Me&xi, as the state was “unquestionably the center
of his business activiti€s.382 F. App’x at 730.

4, New Mexico’s Long-Arm Statute.

New Mexico’s long-arm statute @rides, in relevant part, &h its courts may exercise

personal jurisdiction over a party “whether or notteen or resident of thistate . . . as to any
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cause of action arising from: (1) the transactiorbae$iness within this state . . . [or] (3) the
commission of a tortious act within this gat. . .” N.M.S.A. § 38-1-16. For New Mexico

courts

to exercise personal jurisdiction oveonresident, out-of-state defendants, the
following three-part test must be satisfied:

(1) the defendant’s achust be one of thevie enumerated in the
long-arm statute; (2) ehplaintiff's cause ofction must arise from
the act; and (3) minimum contactdfgient to satisfy due process
must be established by the defendant’s act.

State Farm Mut. Ins. Co. v. Conyers, 109 N.M. 243, 244, 784 P.2d 986, 987
(1989)(citing_Salas v. Homestake Ent&ses, Inc., 106 N.M. 344, 345, 742 P.2d
1049, 1050 (1987)). The first and third st&pthis test have been “repeatedly
equated” with the due procesarstlard of “minimum contacts.”

F.D.K. v. Hiatt, 1994-NMSC-044, 1 7, 872 P.2d 8881. “When negligen&cts occur outside

New Mexico which cause injury within thease, a ‘tortious act’ has been committed for

purposes of the long-arm statute.” TerceroRoman Catholic Diaese of Norwich, Conn.,

2002-NMSC-018, T 20, 48 P.3d at 57. “As with thegemtion of business analysis, rather than
engage in a technical analysis of whether tHerdiant committed a tortious act, we must equate
the ‘tortious act’ which the defendant is alldg® have committed with minimum contacts to

determine if due process has been satisfiebeicero v. Roman CatholDiocese of Norwich,

Conn., 2002-NMSC-018, 1 20, 48 P.3d at 57 (atien omitted)(internal quotation marks
omitted).

5. The Court’'s Recent Cases.

The Court recently decided cases dealing vgémeral and specific jurisdiction. In

Fabara v. GoFit, LLC308 F.R.D. 380 (D.N.M. 2015)(Browning,), a plaintiff injured by an

allegedly defective exercise Iban New Mexico brought suit agnst the manufacturer, which
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was incorporated and headquartered in OklahorBee 308 F.R.D. at 408. The manufacturer
moved to dismiss the complaint under rule 12(h)é&guing that the pintiff lacked general
jurisdiction because its contaatgth New Mexico were neither continuous nor systematic. See
308 F.R.D. at 384. The plaintiff responded wptiotographs of the maradturers’ products in
several stores, arguing that theanufacturer delivered the exercise balls into the stream of
commerce with the expectation that New Mexico customers would purchase and use them. See
308 F.R.D. at 389. The Court rejedtthis theory, expining that the manu€urer’'s contacts
with New Mexico were not “so systematic aodntinuous as to make it essentially at home
here.” 308 F.R.D. at 397. The Court notkat the manufacturer had almost no physical
connections with New Mexic@nd that its internet sale$ roughly $20,000.00 over nine years
were insufficiently “substantial” to support general jurisdiction. 308 F.R.D. at 402.

In Diener v. Trapeze Asset Management.|rthe Court considered whether it had

specific jurisdiction over a Canadian asset mamege firm that maintained a passive website,
placed its name in a third pgg money-manager listing, mailemarketing materials to New
Mexico, had telephone conversations with pgiffs located in New Mexico, and ultimately
entered into a contract with plaintiffsclated in New Mexico._See 2015 WL 8332933, at *1.
The Court concluded thétdid not have specific jurisdictioior four primary reasons. See 2015
WL 8332933, at *1. First, the website was wholly passive and did not allow visitors “the
opportunity to invest or intact with the site.” 2015 WI8332933, at *15. Second, the third-
party listing was similarly passive. See 200k 8332933, at *15. Third, the Court noted that
“phone calls and letters are not necessarilfficsent in themselves to establish minimum

contacts,” noting that the alleged torts ated in Canada. 2015 WL 8332933, at *17 (quoting
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Benton v. Cameco Corp., 375 F.3d 1070, 1077 (10th2004)). Fourth, thelaintiffs reached

out to the defendants to credbe contractual reladnship, distinguishinghe case from cases

finding purposeful availment.__See 2015 V8B32933, at *17 (citing Burger King Corp. V.

Rudzewicz, 471 U.S. at 473).

LAW REGARDING VENUE

“Venue is defined as the appropriate distcatirt in which to file an action.”_Whiting v.
Hogan, 855 F. Supp. 2d 1266, 1282 (IMN2012)(Browning, J.)(citindNLRB v. Line, 50 F.3d
311, 314 (5th Cir. 1995)). The purpose of venudoisassure that lawsuits are filed in
appropriately convenient courts for the matterse@ and for the parties involved in the action.

Seeleroy v. Great W. United Corp., 443 U.S. 1185 (1979). Venue should not be confused

with subject-matter jurisdiction, see WachoB@nk v. Schmidt, 546 U.S. 303, 315-16 (2006), or

with personal jurisdiction, sdeeroy v. Great W. United Corp., 443 U.S. 173, 185 (1979)(“The

question of personal jurisdictiomvhich goes to the court’'s powé&s exercise control over the
parties, is typically decided iadvance of venue, which is primarily a matter of choosing a
convenient forum.”). “To the extethat they are relevant, thena relating to venue give added
protection to defendants beyond those that moided by the statutory and constitutional

prerequisites of personal jurisdiction.” 14D Wright, A. Miller & E. Cooper, Federal Practice

and Procedure § 3801, at 15 (3d ed. 2007).

The default federal venue provision allows a gifito file in either: (i) his or her state’s
district court, so long as all deféants are also state msints; or (ii) in tie district “in which a
substantial part of the events or omissions giviag to the claim occurred, or a substantial part

of property that is theubject of the action is siated.” 28 U.S.C. § 1391(b)(1-2). If an action
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cannot be brought in either didse scenarios, a plaintiff mdoyying his or her action in “any
judicial district in which any dendant is subject to the courpgrsonal jurisdiction with respect
to such action.” 28 U.S.C. § 1391(b)(3).

LAW REGARDING TRANSFER OF VENUE

In 1948, Congress enacted the federal changeifie statute, coddd at 28 U.S.C. §
1404, to allow a district court tbransfer an action filed i proper, though not necessarily
convenient, venue to a more convenient district. That statute provides, in pertinent part: “For the
convenience of the parties and wises, in the interest of justice, a district court may transfer
any civil action to any other drstt or division where it mighbave been brought.” 28 U.S.C. §
1404(a). Section 1404(a) affords a district ¢dumoad discretion to @adicate motions to

transfer based on a case-by-case review of coeveaiand fairness. See Chrysler Credit Corp.

v. Country Chrysler, Inc., 928.%d 1509, 1516 (10th Cir. 1991)'Recognizing that what is

convenient for one litigant may not be convenifm the other, the Supreme Court has taught

that section 1404(a) ‘is intendedptace discretion in the districourt to adjudicate motions for

m

transfer according to [a] . . . case-by-case camattbn of convenience and fairness.” Research

Automation, Inc. v. Schraderri8igeport Int’l, Inc., 626 F.3@73, 977 (7th Cir. 2010)(quoting

Stewart Org., Inc. v. Ricoh Corp., 487 U.S. 29,(1988)). “The stataty language guides the

court's evaluation of the particular circumstes of each case and is broad enough to allow the
court to take into account aladtors relevant to convenience andthe interests of justice.”

Research Automation, Inc. v. Schrader-Bridgédaot'l, Inc., 626 F.3d at 977. The statute

permits a “flexible and individueded analysis,” and affords district courts the opportunity to
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look beyond a narrow or rigid set obnsiderations itheir determinations. Stewart Org., Inc. v.

Ricoh Corp., 487 U.S. at 29.

Among the factors [a district court] shdutonsider is the plaintiff's choice of
forum; the accessibility of witnessesdaother sources of proof, including the
availability of compulsory process to imsuattendance of witnesses; the cost of
making the necessary proof; questions ath&enforceability of a judgment if
one is obtained; relative advantages andamtss to a fair trial; difficulties that
may arise from congested dockets; thespmlty of the exisence of questions
arising in the area of conflict of laywshe advantage dfaving a local court
determine questions of local law; andl ather considerations of a practical
nature that make a trial gaexpeditious and economical.

Chrysler Credit Corp. v. Country Chrysleinc., 928 F.2d 1516 (internal quotation marks

omitted). See Tex. Gulf Sulphur v. Ritter, 37.2d 145, 147 (10th Cir. 1967)(stating the factors

that courts consider in makingzanue determination under 8 1404(a)).

28 U.S.C. § 1406 permits transfer to cure a eethefect. It providesiThe district court
of a district in which is filed aase laying venue in the wrong divisiondistrict shall dismiss, or
if it be in the interest of justice, transfer such case to any district or division in which it could
have been brought.” 28 U.S.C. § 1406. Aiigh both § 1404(a) and § 1406(a) “were broadly
designed to allow transfer insteafl dismissal, 8 1406(a) providésr transfer from forums in

which venue is wrongly or improperly laid.¥an Dusen v. Barrack, 376 U.S. 612 (1964). 28

U.S.C. 8§ 1631 addresses trangtecure want of jurisdigon and provides that, when a

court finds that there is a waot jurisdiction, the court shal it is in the interest

of justice, transfer suchction or appeal to any otheuch court in which the
action could have been brought at theetiinwas filed or noticed, and the action
shall proceed as if it had been filed in or noticed for the court to which it was
transferred on the date upon which it was actually filed in or noticed for the court
from which it was transferred.

28 U.S.C. § 1631. The Tenth Circuit has held #&at).S.C. 8§ 1631 was “specifically designed

for cases transferred from one federal court iotlzer for lack of jurisdiction,” and that it
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“served to simplify the process and streamlineajplication.” Roswy. Colo. Outward Bound

Sch., Inc., 822 F.2d 1524, 1527 (10th Cir. 1987)hak held that, although many courts have

interpreted 8§ 1406(a) to permit tsdar where personal jurisdictios lacking, the enactment of §

1631 makes such a “strained” comstion “no longer necessary.Yiernow v. Euripides Devel.

Corp., 157 F.3d 785, 793 (10th Cir. 1998).
The “interest of justice” is a separate elemeithe transfer analysis that relates to the

court system's efficient admstration. _"Van Dusen v. Barrack, 376 U.S. at 626-27. “For this

element, courts look to facwrincluding docket congestion anddiy speed to trial in the
transferor and potential transfef@eums; each court's relative familiarity with the relevant law;
the respective desirability @ésolving controversies in eaclcéde; and the relationship of each

community to the controversy.” Research Automation, Inc. v. Schrader-Bridgeport Int’l, Inc.,

626 F.3d at 977 (citations omitted). In some cirstances, “[t]he interest of justice may be
determinative, warrantingansfer or its denial even wigethe convenience of the parties and

witnesses points toward the oppegesult.” Research Automati, Inc. v. Schrader-Bridgeport

Int’l, Inc., 626 F.3d at 977 (citing Coffey v. WfaDorn Iron Works, 796 F.2d, 220-21 (7th Cir.

1986)). The Tenth Circuit has integped the phrase -- “it is in the interet of justice” -- to

grant a district court discretian making the decisioto transfer the aain. Driggers v. Clark,

422 F. App’x 747, 749-50 (10th Cir. 2011)(unpublisfigailing Truijillo v. Williams, 465 F.3d

1210, 1222 (10th Cir. 2006)).

3Driggers v. Clark is amnpublished opinion, but the Cawran rely on an unpublished
opinion to the extent iteeasoned analysis is persuasive ia tiase before it. See 10th Cir. R.
32.1(A)("Unpublished decisions are not precedéntt may be cited for their persuasive
value.”). The Tenth Circuit has stated:
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LAW REGARDING FORUM SELECTION CLAUSES

The Court has previously stated:

Contrary to the general rule that afetedant’s removal othe action from state
court waives or cures any objection topmoper venue in the federal court, an
objection to the lack of proper venuesbd on a clause designating a court of
another state or a foreign court as thel@sive forum is not waived or cured if
the defendant removes the action from state court.

Knight Oil Tools, Inc. v. Unit PetrolCo., No. CIV 05-0669 JB/ACT, 2005 WL 2313715, at *2

(D.N.M. Aug. 31, 2005)(Browning, Mcitations omitted)(citing 17 James Wm. Moore, Moore’s

Federal Practice 88 111.04[3][d]11.36[5][a], at 111-42 td11-43, 111-179 (3d ed. 2004)).

Accord Lambert v. Kysar, 983 F.2d 1110, 1113 n& Qir. 1993)(“[A] vdid forum selection

clause operates to render venogroper, not only under 28 U.S.C. 8 1391 [the general venue

statute] but also under 28 U.S&1441(a) [the removal statute].”5ee Int'l Software Sys., Inc.

v. Amplicon, Inc., 77 F.3d 112113-15 (5th Cir. 1996)(withoutiscussing removal issue,

affirming dismissal on improper venue groundsction removed from &te court when forum

selection clause specified state courts of amostete as exclusive forum); Spradlin v. Lear

Siegler Mgmt. Servs. Co., 926 F.2d 865, 866 (9th Cir. 1991)(withoutsdisguremoval issue,

affirming dismissal of removed action on improper venue grounds based on clause making Saudi

Arabia the exclusive forum).

In this circuit, unpublishearders are not binding predent, . . . and we have
generally determined that citation tenpublished opinions is not favored.
However, if an unpublished opinion order and judgment has persuasive value
with respect to a material issue incase and would assishe court in its
disposition, we allow aitation to that decision.

United States v. Austin, 426.3d 1266, 1274 (10th Cir. 2005). &Court finds_Driggers v.
Clark and_King v. PA Consulting Grp., Inc., 78App’x 645 (10th Cir.2003), have persuasive
value with respect to material issues, and \agisist the Court in its disposition of this
Memorandum Opinion.
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“A motion to dismiss based oa forum selection clause frequently is analyzed as a

motion to dismiss for improper venue under FedCR. P. 12(b)(3).” _K & V Sci. Co., Inc. v.

Bayerische Motoren Werke Aktiengeseliaft (“BMW”), 314 F.3d 494 (10th Cir. 2002)

(“K & V Scientific Co., Inc. v. BMW”). The Tath Circuit has observetiat “[florum selection

provisions are ‘prima facie valid’ and a party resisting enfoesgncarries a heavy burden of
showing that the provision itdels invalid due to fraud ooverreaching or that enforcement

would be unreasonable and unjust under the cistaimees.” _Riley v. Kingsley Underwriting

Agencies, Ltd., 969 F.2d 953, 957 (10th Cir. 1@§@oting M/S Bremen v. Zapata Off-Shore

Co., 407 U.S. 1, 10, 15 (1972)). Only a showingnebnvenience “so serious as to foreclose a
remedy, perhaps coupled with aosling of bad faith, overreaching lack of notice would be

sufficient to defeat a contractual forum sél@mt clause.” _Riley v. Kingsley Underwriting

Agencies, Ltd., 969 F.2d at 958. Even if minazanvenience would result, that inconvenience

would not justify non-eforcement of the forum selection clauseee Carnival Cruise Lines, Inc.

v. Shute, 499 U.S. 585, 596-97 (1991).

1. Choice-of-Law Issues and New Mexiw Law Regarding Forum Selection
Clauses.

In Stewart Organization v. Ricoh Corp.,etifSupreme Court held: “Federal law,

specifically 28 U.S.C. § 1404(a), gous the District Court’s decision whether to give effect to
the parties’ forum seleon clause.” 487 U.S. at 32. “Thieenth Circuit, however, has never
addressed which law applies to diversity cases when interpreting forum-selection clauses in

general and when addressing transfer to a federal forum in particular.” Knight Oil Tools, Inc. v.

Unit Petrol. Co., 2005 WL 231371%t *9. Notably, the Tenth @iuit has not drawn rigid

distinctions between state and federal law whearpreting forum selection clauses, and has
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applied federal law when interpreting these s&muwhen “there are no material discrepancies

between [state] law and federal common law on these matters.” Excell, Inc. v. Sterling Boiler &

Mech., Inc., 106 F.3d 318, 320-21 (1@h. 1997)(not deciding thehoice-of-lawissue between

Colorado law and federal law). The Court hasognized in the past that “New Mexico state

courts have not had much opparty to address forum-seleati clauses.”_Gen. Protecht Grp.,

Inc. v. Leviton Mfg. Co., No. CIV 10-1020B/LFG, 2010 WL 555975Gt *12 (D.N.M. Nov.

30, 2010)(Browning, J.). Relying on a case from Tlenth Circuit, the Qurt of Appeals of New
Mexico has recognized that thengeal rule on enforcement ofrton selection clauses is that,
“when venue is specified in a forum selectioaude with mandatory or obligatory language, the

clause will be enforced.”__Mueller Sample, 2004-NMCA-075, { 11, 93 P.3d 769, 773 (Ct.

App. 2004)(citing_K & V Scientific Co., Incv. BMW, 314 F.3d a#499). The Court has

previously found that, “althoughNew Mexico has not addresséorum-selection clauses in
particular, its decisions relagnto choice-of-law mvisions indicate thaNew Mexico would

apply the same rule as the Tenth Circuit as Wedlnight Oil Tools, Inc. v. Unit Petroleum Co.,

2005 WL 2313715, at *8.

2. Enforceability of Forum Selection Clauses.

The Supreme Court has noted that theresubstantial overlap between precedent
interpreting the enforceability of arbitration agments and forum selemti clauses. See Scherk

v. Alberto-Culver Co., 417 U.S. 506, 518-19 (197Ah agreement to arbitrate before a

“The Supreme Court of Texasshalso relied on federal precedent to determine whether
forum selection clauses areferteable. _See In re Allhs. Co., 148 S.W.3d 109, 118-19 (Tex.
2004)(relying on federal precedent in a discussion on the enforceability of forum selection
clauses).
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specified tribunal is, in effect, gpecialized kind of forum-selgon clause that posits not only
the situs of suit but also the pemture to be used nesolving the dispute.”) The Supreme Court
has stated that “an arbitration or forum-selecttause in a contract is not enforceable if the

inclusion of that clause in the contract swthe product of fraud or coercion.” Scherk v.

Alberto-Culver Co., 417 U.S. at 518-19 (empbkaadded). Reiterating this rule, the Tenth

Circuit has stated: “A plaintiff seeking to avadhoice provision on agud theory must, within
the confines of Fed. R. Civ. P. 9(b) and 1%kagdl fraud going to thepecific provision; the

teachings of Scherk, interpreting M/S Brememguiee no less.”_Riley v. Kingsley Underwriting

Agencies, Ltd., 969 F.2d at 960. Thus, the Tenthu@irequires that a party seeking to avoid a
forum selection clause produceidance showing that the arbitration provision is a product of

fraud or coercion._See Riley v. Kingsley Underwriting Agencies, Ltd., 969 F.2d at 960 (“Third,

at no time did Riley offer any evidence on the stipulated issues tending to show that the

arbitration provision (or any ber choice provision, for that rmtar) was a product of fraud or

coercion.” (emphasis in original)). The hwrable Lourdes A. Martinez, United States
Magistrate Judge for the District of New Mexid¢@s similarly stated thdfa] general claim of
fraud or misrepresentation concerning an entingtract does not affethe validity of a forum

selection clause.” _Mann v. Auto. Pection Corp., 777 F. Supp. 2d 1234, 1240 (D.N.M. 2011)

(Martinez, J.).
The Supreme Court has rejectbe notion that the parties must specifically negotiate a

forum selection clause for it to be enforceabfee Carnival Cruise Lines, Inc. v. Shute, 499

U.S. at 593 (“[W]e do not adopt the Court Appeals’ determinatio that a nonnegotiated

forum-selection clause in a fortitket contract is never enforcealsienply because it is not the
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subject of bargaining.”)._Accord Marideance Shipping, Ltd. v. Sebastian, 143 F.3d 216, 221

(5th Cir. 1998)(holding that a fom selection clause in a seams employment contract was
enforceable even when the parties did najotiate for the provision). Judge Martinez has
similarly held:

This argument also fails because unédpagaining position and form contracts

do not invalidate forum selection provisionsThe fact that Plaintiff is an
individual and the contract was presehte him as a form contract does not
invalidate the forum selection provisiomadaPlaintiff's belief that he could not
negotiate or change the terms of the Agreement does not rise to the level of
overreaching that would rka it unreasonable or unfair to enforce the forum
selection provision.

Mann v. Auto. Protection Corp., 777 F. Supp. &d1240 (citations omitted)(citing _Carnival

Cruise Lines, Inc. v. Shute, 499 U.S. at 593-94).

Courts have also imposed a high standard for negating a forum selection clause on the
basis that it is inconvenient. The Te@ircuit has, foinstance, stated:

Finally, in Carnival Cruise Linesthe Court relied on_M/S Bremen in
enforcing a domestic forum selectiarlause, despite inconvenience to the
plaintiffs. Only a showing of inconveniea so serious as to foreclose a remedy,
perhaps coupled with a showing of bfaith, overreaching ofack of notice,
would be sufficient to defeat @wtractual forum selection clause.

Riley suggests that enforcement of thoice of forum and law provisions
is unreasonable because heeetfifzely will be deprived ohis day in court. The
basis underlying this contention is hisrgegption that recovg will be more
difficult under English law than under American law. Riley will not be deprived
of his day in court. He nyathough, have to structureshtase differently than if
proceeding in federal district court. Tfaet that an internainal transaction may
be subject to laws and remedies différer less favorable than those of the
United States is not a valid basis to denjorcement, provided that the law of the
chosen forum is not inherently unfaiEnglish law does not preclude Riley from
pursuing an action for fraud and we egwith the Defendants that the Lloyd’s
Act does not grant statutofynmunity for such claims We have been shown
nothing to suggest than an English couodd not be fair, anéh fact, our courts
have long recognized that the courtsEoigland are fair and neutral forums.
Given the international nature ofethinsurance underwriting transaction, the
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parties’ forum selection and choice oll@rovisions contained in the agreements
should be given effect.

Riley v. Kingsley Underwriting Agencies, Ltd969 F.2d at 958 (citations omitted). Judge

Martinez has similarly held that, “[tjo invalte a forum selection provision for reasons of
inconvenience, however, a party shishow that enforcement tfe provision would cause an

inconvenience ‘so serious as to forecloseemedy.” Mann v. Auto.Protection Corp., 777

F. Supp. 2d at 1240 (quoting Riley v. Kingslégderwriting Agencies, Ltd., 969 F.2d at 958).

3. Permissive and Mandatory Forum Selection Clauses.

“The difference between a mandatory and pssive forum selection clause is that
‘Im]andatory forum selection clauses contairearl language showing that jurisdiction is

appropriate only in the designated forum.” ABvoda, LLP v. U.S. Filter Wastewater Grp., Inc.,

428 F.3d 921, 926 (10th Cir. 2005)In contrast, permissive for selection clauses authorize

jurisdiction in a designated forum, but do nodhgbit litigation elsewhere.”_Am. Soda, LLP v.

U.S. Filter Wastewater Grp., Inc., 428 F.3d at 2Z6<itation omitted). In K & V Scientific Co.

v. BMW, the Tenth Circuit adoptetie majority rule for enforcing forum selection clauses. See
314 F.3d at 500. Specifically, it concluded thatewhvenue is specified, such as when the
parties designate a particular county oibunal, and mandatoryr obligatory language
accompanies the designation, a forum selectiorselauill be enforced as mandatory. See K &

V Scientific Co. v. BMW, 314 F.3d at 499.

In Milk ‘N’ More, Inc. v. Beavert, the TentRircuit held that the forum selection clause

was mandatory and precluded removal of the catadaral court._See 9632d at 1343. In that
case, the defendant appealed an order rematitinigreach-of-contract action to a Kansas state

court. See 963 F.2d at 1343. The federal distacirt concluded that an enforceable forum
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selection clause in the agreem required the remand. See 962dFat 1343. The clause in the

Milk ‘N” More, Inc. v. Beavert ageement provided: “The partiéerein have mutually agreed

that said lease and the purchase option agreecoatained herein, wherapplicable, shall be
governed by the laws of the State of Kansas the parties further age that venue shall be
proper under this agreement in Johnson Colfdapsas.” 963 F.2d at 1343.he federal district
court granted the motion to remand on the grotlnad the contractual agreement contained an
enforceable forum selection clause, relyingtba principle that forum selection clauses are

“prima facie valid and should be enforced” es8 shown to be unreasonable. 963 F.2d at 1344

(quoting M/S Bremen v. Zapata Off-Shore C4Q7 U.S. at 10). On appeal, the defendant
contended that the federal distrjudge erred in construing the clause as a mandatory agreement
between the parties to resolveyadispute under the contract exsively in the state court in
Johnson County, Kansas; he said instead thatctiurt should have canged the clause as

merely a permissive designation on venue. Médk ‘N’ More, Inc. v. Beavert, 963 F.2d at

1344. The defendant contendedattithe district court errooesly construed the contract
language as an agreement making Johnson County, Kansas, the exclusive forum in which the
parties could resolve disputdgt arose under the agreeme8ee 963 F.2d at 1345. The Tenth
Circuit affirmed, stating that the dispositive portion of the clause provided that “venue shall be
proper under this agreement in Johnson Gguikansas.” 963 F.2d at 1345-46. The Tenth
Circuit held: “We are persuaded that the riistjudge made the proper interpretation and
correctly enforced the @lise.” 963 F.2d at 1346.

In Milk ‘N’ More, Inc. v. Beavert, the Teht Circuit stated that it was mindful that a

waiver of one’s statutory right to be in fedecaurt must be “clear and unequivocal.” 963 F.2d
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at 1346 (quoting Regis Assocs. v. Rank Hotels (Mphtd., 894 F.2d 193, 195 (6th Cir. 1990)).

The Tenth Circuit acknowledged that there is ambiguity in the clause, the court should

construe it against the drafter.  See MiM More, Inc. v. Beavert, 963 F.2d at 1346.

Nevertheless, the Tenth Circuit said that Ufg8] clauses are prima facie valid and should be
enforced unless enforcement is shown by the resisting party to be unreasonable under the
circumstances.” 963 F.2d at 1346. The Tenth Qistaied that the provision that “venue shall

be proper under this agreent in Johnson County, Kansagas “reasonably clear and the
wording strongly points to the statourt of that coumt” 963 F.2d at 1346. The Tenth Circuit

said the use of the word “shall” generallydicates a mandatory intent unless a convincing

argument to the contrary is made. 963 F.2d36. In_Milk ‘N’ More, Inc. v. Beavert, the

Tenth Circuit cited with approvalntermountain Systems, Inc. v. Edsall Construction Co., 575

F. Supp. 1195, 1198 (D. Colo. 1983), stating that tse vaas particularlpersuasive, because it
held enforceable a similar clause: “It is agreedpiarposes of this agreement, venue shall be in

Adams County, Colorado.”__Milk ‘N’ More, Inc. v. Beavert, 963 F.2d at 1346._ In K & V

Scientific Co. v. BMW, the parties entereddrna new agreement which, unlike their earlier

agreement, contained a jurisdictional and choiekaw provision, which stted: “Jurisdiction for

all and any disputes arising out of or in cortrmtwith this agreement is Munich. All and any
disputes arising out of or ironnection with this agreement ardmct to the laws of the Federal
Republic of Germany.” 314 F.3d at 496. The pléfifited suit, assertingzarious contract, tort,
and statutory causes of action. See 314 F.38@at The defendant removed the case to federal
court, and moved to dismiss under to rules 12(b)(2) and 12(b)(3) &fetheral Rules of Civil

Procedure for lack of personal jurisdictiamd improper venue._ See 314 F.3d at497. The
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district court granted the defendant’s motimndismiss for improper venue. See 314 F.3d
at 497. The district judge concluded that tbeum selection clauseontained in the second
confidentiality agreement was “unambiguous anideeable,” and demonstrated “[t]he parties’
intent to locate jurisdiction fahis action solely in the courtf Munich.” 314 F.3d at 497. On
appeal, the plaintiff argued that the clause’gjlaage contained no reference to venue, contained
no language designating the courts in Munickxadusive, and contaideno language indicating
that suit elsewhere is imperssible. See 314 F.3d at 497. The Tenth Circuit made the
distinction between a venue provision whickefl venue in a certailocation -- a mandatory
clause -- versus one which merely granted jicigzh to a certain place -- a permissive clause.
The Tenth Circuit set forth an analysis for det@ing whether forum selection clauses within a
contract are mandatory or permissive:

This court and others have “frequentiassified” forum selection clauses “as

either mandatory or permissive.” EXgelnc. v. Sterling Boiler & Mech., Inc.],

106 F.3d [318,] 321 [(10th Cir. 1997)]“Mandatory forum selection clauses

contain clear language showing thatigdiction is appropriate only in the

designated forum.” _1d. (internal quotations omitted). “In contrast, permissive

forum selection clauses authorize jurtsidn in a designated forum, but do not
prohibit litigation elsewhere.’ld. (internal quotations omitted).

K & V Scientific Co. v. BMW, 314 F.3d at 498. &hrenth Circuit cited Milk ‘N’ More, Inc. v.

Beavert, stating that the Tenth Circuit there badcluded that a forum Ieetion clause stating
“venue shall be proper under this agreemenoinnson County, Kansas” was mandatory. K &

V _Scientific Co. v. BMW, 314 F.3d at 498. @Wenth Circuit found, however, that no Tenth

Circuit case had yet dealt with a forum selatitlause similar to thone at issue.
The Tenth Circuit stated that, “generapeaking,” the Court®f Appeals are in

“agreement” that the following forata is to be used in determining whether the selection clause
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is mandatory or permissive: W]here venue is specified [ia forum selection clause] with
mandatory or obligatory language, the clause will be enforced; where only jurisdiction is
specified [in a forum selection clause], the clawdégenerally not be enforced unless there is

some further language indicatingetparties’ intent to make vene&clusive.” K & V Scientific

Co. v. BMW, 314 F.3d at 499 (alterations in amag)(quoting_Paper Express, Ltd. v. Pfankuch

Maschinen GmbH, 972 F.2d 753, 757 (7th Cir. 992The Tenth Circuit analyzed language

from six forum selection clauses considered p&sive, including four different forum selection
clauses wherein the provision used the word “shaljether with the name of a court. K & V

Scientific Co. v. BMW, 314 F.3d at 499. The K & V Scientific Co. v. BMW formula for the

four clauses using the word “sHadind considered permissive were:

* “Any dispute arising between the pag hereunder shall come within the
jurisdiction of the competent Greek Ctyyr specifically of the Thessaloniki
Courts.” John Boutari [& Son, Wines & Bips, S.A. v. Attiki Imp. & Distribs.
Inc.], 22 F.3d [51,] 52 [(2d Cir. 1994)].

* “The courts of California, County oDrange, shall have jurisdiction over the
parties in any action at law relating to the subject matter or the interpretation of
this contract.”_Hunt Wesson Foodsc.lw. Supreme Oil Co., 817 F.2d 75, 76 (9th
Cir. 1987).

* “This agreement shall be construed amdorceable according to the law of the
State of New York and the parties submit to the jurisdiction of the courts of New
York.” Keaty [v. Freeport Indon., &}, 503 F.2d [955,] 956 [(5th Cir. 1974)]
(concluding phrase was ambiguous andgemltonstrued against drafter, was
permissive).

* “This agreement shall be governed agd construed in accordance with the
laws of the Federal Republic of Gemya* * * Place of juisdiction shall be
Dresden.” _Hull 753 Corp. v. Elbe Flugzeugwerke GmbH, 58 F. Supp. 2d 925,
926 (N.D. lll. 1999).
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K & V Scientific Co. v. BMW, 314 F.3d at 499The other two examples of permissive clauses

were:

* “The laws and courts of Zurich arapplicable.” _Caldas & Sons, Inc. v.
Willingham, 17 F.3d 123, 127 (5th Cir. 1994).

* “Place of jurisdiction is Sao Paulo/&il.” Citro Florida] Inc. v. Citrovale,
S.Al, 760 F.2d 1231, 1231 (11th Cir. 19@®ncluding phrase was ambiguous
and, when construed agaisafter, was permissive).

K & V Scientific Co. v. BMW, 314 F.3d at 499The Tenth Circuit in K& V Scientific Co. v.

BMW also noted that the courts had htid following clauses to be mandatory:

* “IP]lace of jurisdiction . . . is the registed office of the trustee [in Germany], to
the extent permissible under the lawEtietsch v. Refco, Inc., 56 F.3d 825, 827
(7th Cir. 1995); see id. at 829 (comding that the phraséto the extent
permissible under the law” “would haveo function if the [forum selection]
clause were not mandatory -- if, in otheords, a party could sue anywhere he
wanted”).

* “In all disputes arising oubf the contractual relathship, the action shall be

filed in the court which has jurisdictionrféhe principal placef business of the
supplier . . .. The supplier also hae tight to commence an action against the
purchaser at the purchaser’s principal place of business.” Paper Express|, Ltd. v.
Pfankuch Maschinen GmbH], 972 F.2d at ;7&b at 756 (concluding the last
sentence “would be appropriate and meghil only if the clause were in fact
mandatory”).

* “Licensee hereby agrees and consents to the jurisdiction of the courts of the
State of Virginia. Venue of any actidmought hereunder shall be deemed to be

in Gloucester County, Virginia.” __Doslder|, Ltd. v. Sea Tech., Ltd.,] 875 F.2d
[762,] 763 (9th Cir. 1989).

K & V Scientific Co. v. BMW,314 F.3d at 499-500 (footnote omitted).

Using the majority rule, the Tenth Circuit had little trouble concluding that the forum

selection clause at issuekn& V Scientific Co. v. BMW was permissive. See 314 F.3d at 500.

-47 -



The clause referred ontp jurisdiction and did so in non-exsive terms._See 314 F.3d at 500.

A clause is mandatory, in accordance with W&cientific Co. v. BMW, only when the venue

is specific with mandatoryanguage. _See 314 F.3d at 500landatory language is venue
coupled with such terms as “exclusive,” “soler"only.” 314 F.3d at 500. If the paragraph is
ambiguous -- capable of being construed as either permissive or mandatory -- the paragraph is

deemed to be permissive. The Tenth Circuit in K & V Scientific Co. v. BMW stated:

Even if the clause were deemed to be ambiguous (i.e., capable of being construed
as either permissive or mandatory), the nualehis circuit and others is that the
clause must be construed against the draftehis case defelant. _See Milk ‘N’

More, 963 F.2d at 1346 (holding “if there asy ambiguity in the clause [the
court] should construe it against the tiedf). Accordingly,the clause would be
deemed permissive.

344 F.3d at 500-01 (citations omitted).

In an unpublished decision that follow&d & V Scientific Co. v. BMW, the Tenth

Circuit clarified that the K & V Scientié¢ Co. v. BMW decision addresses the issue

whether a recognition-of-jurisdiction prewn implies an exclusive selection of
venue. Use of mandatory language like 18ha a clause deiing directly with
venue carries stronger implications regagdihe intent to designate an exclusive
forum. See Milk ‘N’ More, 963 F.2d dt346 (holding clause stating that “venue
shall be proper . . . in” effected ancixsive designation of forum). When, as
here, the relation of such language to dhestion of venue iat most derivative,
through a jurisdictional provisn, decisions such as “Mil'N’ More . . . are of
little assistance in resolving the . dispute.” K & V Scientific, 314 F.3d
at 498-99.

King v. PA Consulting Grp., Inc., 78 F.pf’x 645, 648 n.2 (10th Cir. 2003)(unpublished)

(emphasis in original). The Tenth Circuit, Aimerican Soda, LLP v. U.S. Filter Wastewater

Group, Inc., has also recognized thgbarty to a contract can waivenue in federal court in a

forum selection clause, thus requirirgnand the dispute to state court:
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The parties not only consented to theisdiction of the Colorado state courts,
they went a step further by designating tstate courts or arbitration as “the
exclusive forum for the resdion of any disputes related to or arising out of [the
contract].” We conclude that by caming to state court jurisdiction and
selecting the state courts as the “exclusive forum,” the parties indicated their
intent to make venue exclusive in staturt with respect t@any disputes not
resolved in arbitration. Because the forgelection clause at issue is mandatory,
U.S. Filter unequivocally waived its right temove this lawsuit to federal court.

428 F.3d at 927.

4. Coverage of Tort Claims Under a Forum Selection Clause.

Judge Martinez has stated: “Even though the W €htcuit has not addssed this issue,
the United States Supreme Court has applieduarfcelection provision ia case involving tort

claims.” Mann v. Auto Protection Grp., 777 Fu#. 2d at 1243 (citing Cawmal Cruise Lines,

Inc. v. Shute, 499 U.S. at 588). The Court has followed the appreach in Knight Oil Tools,

Inc. v. Unit Petroleum Co., lookinglso at whether “the forunmhoice provision involved . . . is

broad enough to include tort actions.” 208% 2313715, at *13 (“That the tort and breach of
contract claim involve the sanwperative facts also counselsaathithe forum-selection clause
apply to the tort claim.”). In a case where theias a contract between a passenger and a cruise
line, and the passenger asserted tort causedioh against the cruise line, the Supreme Court

enforced a forum selection clause against thesgrager. _See Carnival ise Lines, Inc. v.

Shute, 499 U.S. at 588-90 (“Weantted certiorari to addressetiguestion whether the Court of
Appeals was correct in hdihg that the District Gurt should hear respondents’ tort claim . . . .
Because we find the forum-selection clause to be dispositive of this question, we need not
consider petitioner’s constitutionargument as to personal jurisdiction.”). “In addition, other
Courts of Appeal have held that where toldims ‘ultimately depend on the existence of a

contractual relationshighetween the parties, such claimse aovered by a contractually-based
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forum selection clause, despite the ‘pleading ofiadtive non-contractual theories of liability.”

Mann v. Auto Protection Grp., 777 F. Supp. 2d at 1@d®ting_ Coastal Steel Corp. v. Tilghman

Wheelabrator Ltd., 709 F.2d 190, 203 (3d Qi®83), overruled on other grounds by Lauro

Lines, s.r.l. v. Chasser, 490 U.S. 495 (198¥ing Lambert v. Kysar, 983 F.2d at 1121-22).

ANALYSIS
The Court will grant the MTD. First, ¢h Court concludes that it lacks personal
jurisdiction over Southampton im. The Court does not hageneral personal jurisdiction
over Southampton Union, because Resource Astsschas not established that Southampton
Union’s contacts with New Mego “are so ‘continuous and sgstatic’ as to render them

essentially at home in [New Mexico].” Goaetyr Dunlop Tires Operations, S.A. v. Brown, 564

U.S. at 919 (quoting Int'l Shoe Co. v. Washimgt 326 U.S. at 317). The Court also does not

have specific jurisdiction over Southamptonidim because it does not have sufficient minimum
contacts with New Mexico to comport withetifederal Due Process Clause’s requirements.
Second, the Court will transfer thition to the Eastern Districf New York pursuant to 28
U.S.C. § 1631.

l. THE RECIPROCAL AGREEMENT DOES NOT CONTAIN A FORUM
SELECTION CLAUSE.

Resource Associates’ Complaint implies ttiet Reciprocal Agreement contains a forum
selection clause, designating New Mexico as the exclusive situs for litigation arising out of the
Reciprocal Agreement. In some states, forsetection clauses -- which are conferrals of
exclusive jurisdiction -- “have beespecifically recognized as includingbnsents tgersonal

jurisdiction.” Rescuecom @p. v. Chumley, 522 F. Supp. 2d 4293 (N.D.N.Y. 2007)(Scullin,

J.)(citing cases standing for this proposition)gasis in original)._See Suntrust Bank v. G.R.
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Auto Supply, Inc., 2007 WL 2226058, at *1 (N.Ba. 2007)(Duffey, J.)(“The Court further

finds that the parties consentea personal jurisdiction in this court by agreeing in the loan
contract to have all dputes heard in Georgia.”). TH&ourt concludes, however, that the
Reciprocal Agreement does not contain a forulacsen or a choice-ofaw clause. Paragraph
nine of the Complaint states: “At the time theciprocal Agreement was entered into, Plaintiff's
office was located in Farmington, San Juasudy, New Mexico, as shown on Page 4 of the

Reciprocal Agreement, therelvgquiring any litigation over the Reciprocal Agreement to be

brought in the District Court of San Juan CauriNew Mexico.” Complaint 9, at 3 (underline

and italics added). In its Reply, however, Sootpon Union maintains that there is no choice
of law or forum selection clause the Reciprocal Agreement.e&Reply at 2. At the hearing on
the MTD, Southampton Union further emphasizédt the Reciprocal Agreement does not
contain a forum selection clauaad contended that the refecerto any litigation being brought
in the district court of San Juan County, NBl@xico, comes from the Complaint and not from
the Reciprocal Agreement itself. &Sér. at 3:5-4:18 (Court, Gabaldon).

The Court has examined the Reciprocal Agnent and agrees with Southampton Union
that it does not contain a faruselection clause. Pageef the Reciprocal Agreement -- which
Resource Associates cites to in its Complairdoes not contain a forum selection clause, but
rather, sets forth the names, addes, and signatures of the partie the Reciprocal Agreement.

See Reciprocal Agreement at 4, filed Decenibkgr2015 (Doc. 1-2)(“Reciprocal Agreement”).

The internal pagination of the Reciprooagireement begins on page 6 -- with the
document’s title “Reciprocal Agreement -- and eadgage 9 -- with a sighae block. In other

words, the Reciprocal Agreement is 4 pages in total. When Resource Associates cites to page 4

of the Reciprocal Agreement in its Complaint, @@urt assumes that it is referring to page 9, the
fourth and final page of the agreement. Whiting to the Reciprocal Agreement, the Court will
follow the Complaint’s practice afiting to page 1, 2, 3, or 4.
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Page four of the Reciprocal Agreement refldResource Associates’ allegation that, “[a]t the
time the Reciprocal Agreement was entered iRlajntiff's office was Ie@ated in Farmington,
San Juan County, New Mexico,” Complaint § 93 aih that it lists Farmington as the location of
Resource Associates’ office under Resource éiases’ signature bkk, see Reciprocal
Agreement at 4. Page 4 does riayever, contain a forum set@n or choice-of-law clause.
See Reciprocal Agreement at 4. The Court heg ekamined the remainder of the Reciprocal
Agreement. Page 8 of the Reciprocal Agrertncontains a section entitled “Other Terms,
Jurisdiction and Attorney Feedjut that section likewise does not contain a forum selection or
choice-of-law clause. See Reciprocal Agreenag¢r®. That the Reciprocal Agreement does not
contain a forum selection clause is consistesith Resource Associates’ statement in its

Response that, “[o]n the contrathe parties’ failure to include forum selection clause within

their Agreement -- either designating New Mexico or New York as the exclusive forum for

resolving disputes -- means that personal jurisdicshould be determined by operation of law.”

Response at 9 (emphasis added). BecausRabiprocal Agreement does not contain a forum
selection clause, Southampton Union did not cantempersonal jurisdiction in the District of
New Mexico on that basis.

Il. THE COURT DOES NOT HAVE PERSONAL JURISDICTION OVER
SOUTHAMPTON UNION.

To exercise personal jurisdiction over a resmlent defendant ima diversity action,

federal courts must satisfy stdbw and federal due procesSee Doering v. Copper Mountain,

Inc., 259 F.3d 1201, 1209-10 (10th Cir. 2001). Neexico’'s long-arm stute “extends the

jurisdictional reach of New Mexicaourts as far as constitutidlyapermissible.” _Tercero v.
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Roman Catholic Diocese of Norwich, Conn., 200MSC-018, | 6, 48 P.3d at 54. Indeed, the

Supreme Court of New Mé&o has explained:

Because we have interpreted the lamgr statute as extending our personal
jurisdiction as far as constitutionally permissible, it is not necessary to determine
whether the [defendant] transacted bussneithin New Mexico in any technical
sense. When the state courts have tcoed the state long-arm statute as being
coextensive with the requirements of du®cess, “the usual two-step analysis
collapses into a single search for theeolitnits of what due process permits.”

Fed. Deposit Ins. Corp. v. Hiatt, 1994-NM®a4, | 7, 872 P.2d #881. See Shrader v.

Biddinger, 633 F.3d at 1239 (“Where. the state long arm statlgupports persahjurisdiction

to the full extent constitutionally permitted, dpecess principles govern the inquiry.”). Thus,

the long-arm statute inquiry and the due-process inquiry merge, and the determinative inquiry is
whether exercising personal jurisdiction over &antpton Union comports with due process.

See OMI Holdings, Inc. v. RoVéns. Co. of Can., 149 F.3d 4090; Fabara v. GoFit, LLC, 308

F.R.D. at 400; Walker v. THI of New Me0o at Hobbs Center, 801 F. Supp. 2d 1128, 1143

(D.N.M. 2011)(Browning, J.).

The due-process analysis involves two stefse Fabara v. GoFit, LLC, 308 F.R.D. at

400. “First, the nonresident must have ‘minimaontacts’ with the forum state.” Fabara v.

GoFit, LLC, 308 F.R.D. at 400 (citing World-¥é Volkswagen Corp. v. Woodson, 444 U.S. at

291). A defendant may have “minimum contactgth the forum state in one of two ways,

providing a court with either geral or specific personal jsdiction. Trierweiler v. Croxton &

Trench Holding Corp., 90 F.3d 1523, 1532-33 (10ith 1996)(citations omitted). Depending on

the character and extent of a defendant’s cogitactcourt may exercise specific or general

personal jurisdiction._See Helicopteros Naciondeolumbia, S.A. v. Hall, 466 U.S. at 414.

While general personal jurisdiction allows theud to hear “any andllaclaims against” the
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nonresident defendant, specificrgenal jurisdiction “is confinedo adjudication of issues
deriving from, or connected witlthe very controversthat establishes juwtliction.” Goodyear

Dunlop Tires Operations, S.A. v. Brown, 564 U.S. 915, 919 (2011).

General jurisdiction is based on an -ofistate defendant’s “continuous and
systematic” contacts with the forum staaed does not reqarthat the claim be
related to those contacts. Specific jurisdiction, on the other hand, is premised on
something of a quid pro quo: in excharfge “benefitting” from some purposive
conduct directed at the forum state, a patyeemed to consent to the exercise of
jurisdiction for claims related to those contacts.

Dudnikov v. Chalk & Vermilion Fine Arts, Inc., 514 F.3d at 1078. Thus, “[s]Juch contacts may

give rise to personal jurisdioim over a non-resident defendant eitgenerally, for any lawsuit,

or specifically, solely for lawsuits arising out pérticular forum-related activities.” Shrader v.
Biddinger, 633 F.3d 1235, 1239 (10th Cir. 2011ec&d, exercising persdnarisdiction over

the defendant must comport with “traditional notions of fair play and substantial justice.”

Dudnikov v. Chalk & Vermilion Fine Arts, Inc514 F.3d at 1070 (internal quotation marks

omitted). In this case, although exercising personal jurisdiction over Southampton Union
comports with “traditional notions of fair plaand substantial justice,” the Court cannot exercise
personal jurisdiction over Southampton Unibecause Southampton Union does not have the

requisite “minimum contacts” with New Meba. Trierweiler v. Croxton & Trench Holding

Corp., 90 F.3d at 1532-33.

A. THE COURT DOES NOT HAVE GENE RAL PERSONAL JURISDICTION
OVER SOUTHAMPTON UNION.

Resource Associates conceded at the M8r@016, hearing on the MTD that it does not
contend that the Court has geagjurisdiction overSouthampton Union._See Tr. at 12:4-10

(Muehlenweg)(“We are not asseqd general jurisdiction.”). The Court agrees that it lacks
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general jurisdiction over Southatop Union. “A court may assegeneral jurisdiction over
foreign (sister-state or foreign-country) corparas to hear any and all claims against them
when their affiliations with tb State are so ‘continuous andstgynatic’ as to render them

essentially at home in the forum State.bddyear Dunlop Tires Operations, S.A. v. Brown, 564

U.S. at 919 (citing Int'l Shoe & v. Washington, 326 U.S. at 317n this casethe Court does

not have general jurisdiction over Soution Union because, Southampton Union’s
affiliations with New Mexico are not so ‘Gmtinuous and systematic’ as to render them

essentially at home in [New Mexico].” _Goaety Dunlop Tires Operations, S.A. v. Brown, 564

U.S. at 919 (citing Int'l Shoe & v. Washington, 326 U.S. at 317). The only question, therefore,

is whether the Court can assert spegifrisdiction over Southampton Union.

B. THE COURT DOES NOT HAVE SPECIFIC PERSONAL JURISDICTION
OVER SOUTHAMPTON UNION.

“The specific jurisdiction analytical schensetwo-fold.” Klein Flank, P.C. v. Girards,

932 F. Supp. 2d 1203, 1210 (D. Colo. 2013)(Brimndey, The Court must first determine
whether Southampton Union has such mimmaontacts with New Mexico that it “should

reasonably anticipate being haled into cotgfe. "World-Wide Volkswagen Corp. v. Woodson,

444 U.S. at 297. Within this inquiry, the Court must decide whether Southampton Union

purposefully directed its actives at residents in the forursge_Burger King Corporation v.

Rudzewicz, 471 U.S. at 472, and whether ResoAss®ociates’ claim arises out of or results
from “actions by . . . defendant[s] . . . that ceeatsubstantial connection with the forum State,”

Asahi Metal Indus. Co. v. Superior Court®@él., 480 U.S. 102, 109 (1987)(internal quotations

omitted). Second, if the Court concludes tBauthampton Union’s actions create sufficient

minimum contacts, it must consider whethiére exercise of pewsgal jurisdiction over
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Southampton Union offends “traditional notions fafr play and substantial justice.” Klein

Frank, P.C. v. Girards, 932 F. Supp. 2d at 1@juoting Asahi Metal Indus. Co. v. Superior

Court of Cal., 480 U.S. at 113). “This lattaguiry requires a determination whether the Court’s
exercise of personal jurisdictiaver defendants is ‘reasonable’light of the circumstances of

the case.” _Klein Frank, P.C. v. Girard®32 F. Supp. 2d at 1211. In this case, although

exercising personal jurisdiction av8outhampton Union comports tvi“traditional notions of
fair play and substantial justice,” the Cburannot exercise personal jurisdiction over
Southampton Union, because Southamptonobnioes not have the requisite “minimum

contacts” with New Mexico. Trierweiler roxton & Trench Holding Corp., 90 F.3d at 1532-

33.

Resource Associates argues that the Coant exercise specifipurisdiction, because
Southampton Union purposefully availed itselftbé benefits and protections of the State of
New Mexico, given that: (i) itvoluntarily initiated and pursdea business relationship with
Resource Associates, which Swanpton knew was a New Mexicompany, through a series of
telephone and email communications; (i) ittesed into the Recipcal Agreement with
Resource Associates, thereby undertaking naimtg obligations entailing contact with New
Mexico; (iii) the parties’ trasactions involved affirmative comitments by Southampton Union
to cooperate with, communicate with, and remit payment to a New Mexico company; and (iv)
the Reciprocal Agreement into which Resoukssociates and Southampton Union entered
involved the performance of sustained inteamacd and mutual duties taking place over an
extended period of time that cdutave potentially continued dog the two-yeaduration of the

grant. See Response at 7-8.
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Southampton Union, on the other hand, codgethat it has noéstablished minimum
contacts with the state of New Mexico. See Repl2. It points out that it has never conducted
any business in New Mexico, that no repregergacf Southampton Uniohas ever visited New
Mexico, and that the only contacts betweendRese Associates and Southampton Union were
by telephone and email correspondence. See Reg@y dt maintains that it did not initiate
contact with Resource Associatesd that, the parties met via email solicitation that Resource
Associates initiated through an afradvertisement. See Reply at 2. Southampton Union asserts
that Resource Associates inigdt this transaction by directlgoliciting Southampton Union
through its Superintendent. SeepBeat 2. Southampton Union séses that it ionded to this
direct solicitation for services which Resoumssociates would provide in New York. See
Reply at 2. Finally, Southangt Union contends that Resourssociates was to provide the
grant application in this case to the New York State Education Department, located in New
York, even if the work product was to tsgire in New Mexico._See Reply at 6.

The question “[w]hether a non-resident defant has the requisiteontacts with the
forum state to establish in personam jurisdictiorstthe decided on the pigular facts of each

case.” _AST Sports Science, Inc. v. EDistribution Ltd., 514 F.3d 1054, 1058 (10th Cir.

2008)(quoting_Kuenzle v. HTM Sport-Und Freigerate AG, 102 F.3d 453, 456 (10th Cir.

1996)(internal quotation marks omitted)). “Ardract between an cof-state party and a
resident of the forum state cannot, standing alesiplish sufficient minimum contacts with the

forum.” Benton v. Cameco Corp., 375 F.3d1877. “However, ‘with repect to interstate

contractual obligations . . parties who reach out beyond one state and create continuing

relationships and obligationsitv citizens of another state earsubject to regulations and
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sanctions in the other State for the consequeoicteir activities.” Benton v. Cameco Corp.,

375 F.3d at 1077 (quoting Burger King CorporatiorRudzewicz, 471 U.S. at 473). Relevant

factors for assessing minimum contacts in amtiact case include fr negotiations and
contemplated future consequences, along withtedhas of the contract and the parties’ actual

course of dealing.” _AST Sports Sciendac. v. CLF Distribtion Ltd., 514 F.3d at 1058

(quoting_ Burger King Corporation v. Rudzewicz, 471 U.S. at 479).

The fountainhead of the Supreme Court’sgprudence on personatisdiction based on

contractual relationships iBlcGee v. International Life Insurance Company, 355 U.S. 220

(1957). There, Lowell Franklin, a California r@snt, purchased a life insurance policy from the
Empire Mutual Insurance Company, an Arizar@poration. _See 355 U.S. at 221. In 1948,
International Life Insurance Company agreed with Empire Mutual to assume its insurance
obligations. _See 355 U.S. at 221nternational Life then maitk a reinsurance certificate to
Franklin in California offering to insure him @ccordance with the terms of the policy he held
with Empire Mutual. _See 355 U.S. at 221. Ftankccepted this offer and from that time until

his death in 1950 paid premiums by mail from @adifornia home to Inteational Life’'s Texas
office. See 355 U.S. at 221-22. Franklin’s nesth.ulu McGee, was the beneficiary under the
policy, and upon his death, she semtgbito International Life of Franklin’s death. See 355 U.S.

at 222. International Life refused to pay, claimthat he had committed suicide. See 355 U.S.

at 222. Neither Empire nor International Life ever had any office or agent in California. See 355
U.S. at 222. Further, the record did not eefl that International Life had ever done any

insurance business in California apart from plolicy with Franklin._See 355 U.S. at 222.
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McGee recovered judgment i@alifornia, but Texas cots refused to enforce her
judgment, holding that it was void under the Fourteenth Amendment, because the California
courts did not have personal jurisdiction oweternational Life. _See 355 U.S. at 221. The
Supreme Court held that the Due Process Clatifee Fourteenth Amendment did not preclude
the California court from entering a judgmennding on International Life._ See 355 U.S. at
222-23. In reaching this conclosi, the Supreme Court observed:

Today many commercial transactions todea/o or more States and may involve
parties separated by the full continentVith this increasing nationalization of
commerce has come a great increagéenamount of business conducted by mail
across state lines. At the same timedern transportation and communication
have made it much less burdensome forréypued to defend himself in a State
where he engages in economic activity.

355 U.S. at 222-23. Turning tive case before it, the Sepne Court concluded that the
California court had jurisdiction over International Life, explaining that “[i]t is sufficient for
purposes of due process that the suit was basead contract which had substantial connection
with that State.” 355 U.S. at 223he Supreme Court further stated:

The contract was delivered in California, the premiums were mailed from there
and the insured was a resident of that Stditen he died. It canot be denied that
California has a manifest interest iropiding effective means of redress for its
residents when their insurers refuse tg piaims. These residents would be at a
severe disadvantage if they were forced to follow the insurance company to a
distant State in order to hold it legaligcountable. When claims were small or
moderate individual claimasitfre[qJuently could notféord the cost of bringing

an action in a foreign forum -- thuséffect making the company judgment proof.
Often the crucial witnesses -- as heretloe company’s defense of suicide -- will

be found in the insured’s locality. Oburse there may be inconvenience to the
insurer if it is held amenabl® suit in California wher it had this contract but
certainly nothing which amounts to a dereddue process. Cf. Travelers Health
Ass’n v. Commonwealth of Virginia epel. State Corporation Comm., 339 U.S.
643 [(1950)]. There is no contention thaspondent did not kka adequate notice

of the suit or sufficient time to prepare its defenses and appear.

355 U.S. at 223-24.
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Approximately thirty years later, in 198%he Supreme Court decided Burger King

Corporation v. Rudzewicz. There, the Suprdbmirt observed that personal jurisdiction in a

contractual dispute does ribtirn on ‘mechanical’ tests or on ‘conceptualistic . . . theories of the
place of contracting or performance,” but rathexquires a “highly realistic approach.” 471

U.S. at 478 (quoting Int'l Shoe Co. v. Wasfiion, 326 U.S. at 319). Accordingly, relevant

factors for assessing minimum contacts in amtiact case include fr negotiations and
contemplated future consequences, along withtedhas of the contract and the parties’ actual

course of dealing.”_Burgefing Corporation v. Rudzewicz, 471 U.S. at 479. _In Burger King

Corporation v. Rudzewicz, the Supreme Court tded that personal jurisdiction existed, even

though the nonresident defendantl hat physically entered therfon state, because: (i) the
defendant “reached out” to the forum state to @ntera franchising agreement with the plaintiff
that “envisioned continuing and wide-reaching contaettfi the plaintiff inthe forum state; (ii)
the plaintiff and the defendant had engageditensive telephone communications; (iii) the
franchising agreement provided that the franchééationship was estabiied in the forum state
and that state’'s law governed the relationslapd (iv) the defendant was a sophisticated
businessman and there was no unfairness in thiedss dealings that would make the assertion
of personal jurisdiction unconstitutional. 471 U.S. at 479-85.

In this case, Resource Associates has prodtime&eciprocal Agreement, which clearly
references Resource Associates and Southanipt@n as parties._ See Reciprocal Agreement
at 1 (“Camblum Education, ¢n dba Voyager Learning (henafter the ‘Vendor’) and
Southampton Union Free School District (her@igrathe ‘Client’) agee to contract with

Resource Associates Grant Writing Services, Inc. (hereinafter the ‘Provider’) . . ."). The
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Reciprocal Agreement, which sets forth tertfte grant proposal writing and other capacity
building services defined herein,” also evident®e prior negotiations and future consequences

of an intended continuing business relationshipeciprocal Agreement at 1-4. The Supreme
Court has emphasized that “withspect to interstate contractuabligations .. . parties who

reach out beyond one state and create contimallagionships and obligations with citizens of
another state are subject to regulation and sanctions in the other State for the consequences of

their activities.” Burger King Corp. v. Rudzewzi 471 U.S. at 473. In this case, Resource

Associates, and not Southamptdnion, reached out beyond New Mexico to New York to create
a contractual relationship with Southampton Union. Iramund September, 2013, Volinski,
Southampton Union’s Coordinator of Data args@ssment, contacted Nawrocki in New Mexico
to inquire about engaging Resource Associatesvices in connection with the Extended Day
Grant. _See Nawrocki Decl. § 8t 1. Volinski indicated thathe had learned about Resource
Associates through an email advertisemeree Nawrocki Decl. § 3, at 1. This email
advertisement “listed Resource AssociatesivNdexico telephone number (with a 505 area
code) and contained a link to steirce Associates’ website, whifeatured information about
the company’s New Mexico headquarters.” Nawrd2ecl. | 4, at 1._See Oct. 4th Email from
Nawrocki to Oftedal at 2-3. See Resource Associates Website at 1-16. Further, the subsequent
telephone conversations and mailings do not chémjeanalysis, for “phone calls and letters are

not necessarily sufficient in themselvesdstablish minimum contacts.” Benton v. Cameco

Corp., 375 F.3d at 1077. The Ter@ircuit has explained:

Certainly, telephone calls and letters ymarovide sufficient contacts for the
exercise of personal jurisdiction. In progércumstances, even a single letter or
telephone call to the forum state ynaneet due process standardSee Burger
King, 471 U.S. at 475 n.18 . . . (“So longiasreates a ‘substantial connection’
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with the forum, even a single act canpport jurisdiction.”). However, the
exercise of jurisdiction depends on theture of those contacts. The existence of
letters or telephone calls to the forum stedlated to the plaintiff's action will not
necessarily meet dyocess standards.

The proper focus for analyzing these contastwhether they represent an effort
by the defendant to “purposefully ava]lfitself of the privilege of conducting
activities within the forum State.Hanson v. Denckla375 U.S. [at] 253 .. ..

Rambo v. Am. S. Ins. Co., 839 F.2d at 1418 (citations and footnote omitted). The Court

concludes that the natucé the telephone conversationsamnail conversations did not create a

“substantial connection” with New Mexic Benton v. Cameco Corp., 375 F.3d at 1076.

Unlike in Burger King Corporation v. Rudzex, where the Supreme Court concluded

that personal jurisdiction existed, in this eaSouthampton Union did not reach out to New
Mexico to enter into an agreement that “eroigid continuing and wideeaching contacts” with

Resource Associates in the forum state. Bui§ing Corporation v. Rudzewicz, 471 U.S. at

479-85. Further, the Reciprocal Agreement in tidase, unlike the contract at issue in Burger

King Corporation v. Rudzewicz, did not provide thia¢ parties’ relationship was established in

New Mexico or that New Mexico law governs théat®nship. This case &lso distinguishable

from Benton v. Cameco Corp., where a Coloreskdent, Benton, entetento a Memorandum

of Understanding (“MOU”) with Cameco Cor@a,Canadian company. See 375 F.3d at 1077. In
that case, Benton agreed to purchase urafriom Cameco Corp. for resale. 375 F.3d at 1076-
77. After a dispute arose, Benton filed saiteging that Coloraddiad specific personal
jurisdiction over Came Corp. because:

[1] Cameco entered into [the MOU] withColorado resident that set forth the key
terms of a joint venture;
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[2] Cameco would have partially perform#ee transactions contemplated by the
MOU in Colorado in that it would haweade payments to Benton in Colorado;

[3] Cameco sent employees to Colorado to conduct a due diligence review of
Benton’s business in connection with the MOU;

[4] Cameco sent significant corpemdence to Benton in Colorado; and

[5] Cameco committed a tortious aby interfering with Benton’s business
relationship, the effects of wdh were suffered in Colorado.

375 F.3d at 1076 (brackets in original). The The@ircuit ultimately oncluded that Cameco
Corp. had sufficient minimum contacts with G@ldo to create specific jurisdiction. See 375
F.3d at 1078. The Tenth Circuit explained that, in additioth& contract’'sexistence, the
uranium transactions’ business end -- the brokedf the deals, the gees’ coordination, the
exchange of money and information, and thetjgenture’s decision-makg -- would take place
partially in Colorado._See 375 F.3d at 1077.e Tienth Circuit also recognized that telephone
calls and letters provided additional eviderof the business relationship, but that

[e]ven more significant . .. Cameco seaveral of its employees to Mr. Benton’s

office in Colorado to conduct the due dénce review requed by the MOU.

Cameco not only established a busime$ationship with Mr. Benton’s Colorado-

based company on paper, but it also septesentatives to Colorado, the forum
state, in order to maintain and further that business relationship.

375 F.3d at 1077 (emphasis added). The Tenthufficoncluded that these factors taken
together demonstrated that Gaoo Corp. purposefully directeits activities at the forum’s
residents, and the litigation resulted from allegedries that arose or related to those activities.
See 375 F.3d at 1077-78. In sum, Cameco Gdiponduct and connectiomith the forum State
[were] such that he should reasonably anticipaiag haled into court there.” 375 F.3d at 1076.

Unlike in Benton v. Cameco Corp., beyond Beciprocal Agreement’s existence, which

Resource Associates initiated, the aim of the lassimelationship in this case was that the New
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York State Education Department, locatedNiew York, would award the Extended Day Grant
to Southampton Union, a New York school district, even ifoRese Associates was to produce
the work product in New Mexico. See ReplyGat More importantly, no Southampton Union
employees traveled to New Mexico to meet wikbsource Associates. The Court agrees with

Southampton Union that the facts of this case similar to those iICABA Ltd. Liability v.

Mustang Software, Inc., 1999-NMCA-089, 984 P&a8B, in which the Supreme Court of New

Mexico concluded that it did not have juristibn over an out-of-stat defendant where the
parties’ contacts included: (i) the defendappr@ached the plaintiff's representatives at a
conference in California; (ii) thplaintiff presented no facts shiogy that the defendant directly
or through an agent, solicited, advertised, or tlse initiated the busess transaction within
New Mexico; (iii) the parties entered into a aaat by mail, facsimile, and telephone; (iv) the
plaintiff endorsed the letter ahtent in New Mexico; and (valthough the plaintiff was to
perform its contractual digations in New Mexico, the defengiawas to perform its contractual
duties outside of the state. See 1999-NM@3%, {1 12-26, 984 P.2d &D8-812. In sum, the
following factors weigh against finding of specific jurisdiction irthis case: (i) Southampton
Union has never conducted any business in New Mexico; (i) no Southampton Union
representative has ever visitBlew Mexico; (iii) the only comicts between Southampton Union
and Resource Associates were by telephonesarall correspondence; (iv) Southampton Union
did not initiate contact with Resource Assues, but, rather, the parties met via email
solicitation that Resource Associates initiated through an eshartisement directly soliciting

Southampton Union through its Supgendent; and (v) the granpglication in this case was to
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be provided to the New York State Educationp®@ment, located in New York, even if the
work product was to transpire in New Mexico.
C. EXERCISING PERSONAL JURISDICTION OVER SOUTHAMPTON
UNION WOULD NOT OFFEND TRADI TIONAL NOTIONS OF FAIR
PLAY AND SUBSTANTIAL JUSTICE.
Because the Court has concluded that miningontacts are lacking, it is unnecessary to
proceed to the second step of the due-proagadysis. If Southampton Union had minimum
contacts with the forum state, however, the €Cowould have to determine whether exercising

personal jurisdiction would offend “traditional notions of fair play and substantial justice.”

Dudnikov v. Chalk & Vermilion Fine Arts, 514 F.2d 1070 (internal quotation marks omitted).

Southampton Union bears the bendof “present[ing] a competig case that the presence of

some other considerations would rendetisjliction unreasonable.”_ Dudnikov v. Chalk &

Vermilion Fine Arts, 514 F.3d at 1078 (interrplotation marks omitted). This reasonableness

analysis requires the vwghing of five factors:

(1) the burden on the defendant, (2) the forum state’s interest in resolving the
dispute, (3) the plaintiff'snterest in receiving convenient and effective relief, (4)
the interstate judicial system’s inter@sbbtaining the most efficient resolution of
controversies, and (5) thehared interest of the \s&al states in furthering
fundamental social policies.

Pro Axess, Inc. v. Orlux Distrib., Inc428 F.3d 1270, 1279-80 (10th Cir. 2005)(internal

guotation marks omitted). Weighing these fiaxtbrs, the Court concludes that exercising
personal jurisdiction over Southampton Union wondd offend traditional nadns of fair play

and substantial justice.
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1. Litigating the Case in New Mexico Would Not Place a Substantial
Burden on Southampton Union.

“The burden on the defendant of litigating the case in a foreign forum is of primary

concern in determining the reasonableness ofopel jurisdiction.” _AST Sports Sci., Inc. v.

CLF Distrib. Ltd., 514 F.3d at 1061 (brackets ondi}{enternal quotation marks omitted). The

Supreme Court has noted, howewbat “modern transportatiaand communications have made
it much less burdensome for a party sued tierak himself in a State where he engages in

economic activity.” _Burger King Corp. v. Rudziew, 471 U.S. at 474 (internal quotation marks

omitted). In_Employers Mutual Casualty Co. vrida Roofs, Inc., the Tenth Circuit concluded

that this factor weighed “strongly in favor” die plaintiff, because the burden was “relatively
slight” for the defendant, a Utah resident, “ttighte in the adjacent state of Wyoming.” 618

F.3d at 1162. Similarly, in_Fabara v. GoHit,C, the Court concluded that the burden was

“relatively slight” for GoFit, LLC, an Oklahoma casmation, to litigate “in the adjacent state” of

Oklahoma. 308 F.R.D. at 406 (citing Employersti#u Casualty Co. v. Bile Roofs, Inc., 618

F.3d at 1162).

Here, unlike in Employers Mutual Casual§o. v. Bartile Roofs, Inc. and Fabara v.

GoFit, LLC, the burden is not “relatively ght” for Southampton Union, a New York school

district, to litigate in New Mexico, which is nain adjacent state. Employers Mutual Casualty

Co. v. Bartile Roofs, Inc., 618 F.3d at 1162. eT@ourt agrees with Resource Associates,

however, that litigating the case in New Mexico would not place a substantial burden on
Southampton Union. Ultimately,ote side must bear the inconvenience of litigating on the
road,” and Southampton Union hdnot indicated that [its] dense of this case would be

hindered by the territorial limits on the [forum’gpwer to subpoena relevant witnesses, or
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indeed hampered in any other significant waiptidnikov v. Chalk & Vermilion Fine Arts, Inc.,

514 F.3d at 1081 (internal quotation marks omittéd)e Court agrees with Resource Associates
that the “potential relevant evidence” in this casdékely to consist mostly of documents, that
electronic discovery renders this fact inconsegjaé and that most witnesses are Southampton
Union employees whose presence at trial caraf@nged without copulsory process._ See
Response at 12. The Court can also find nocaitighsupporting Southampton Union’s assertion
that that sovereign immunity in one jurisdictionif-it even exists -- &nslates into a lack of
personal jurisdiction in anoth@rrisdiction. See MTD at 7-8The Court is often called upon to
decide the law of other states. Accordinglyciiog Southampton Union to litigate this dispute

in New Mexico is neither “gneely difficult” nor sufficiently “inconvenient,” Burger King Corp.

V. Rudzewicz, 471 U.S. at 478 (internal quotatroarks omitted), and this factor weighs in
Resource Associates’ favor.

2. New Mexico’s Interest in Adjudicating the Dispute is Neutral, or
Slightly Favors New York Having a Stronger Interest.

“States have an important interest in provgda forum in which theiresidents can seek

redress for injuries caused by out-of-state actoST Sports Sci., i v. CLF Distrib. Ltd.,

514 F.3d at 1062 (internal quotation marks omittethis factor favors N& Mexico’'s exercise
of jurisdiction over Southampton Union, basa Resource Associates is a New Mexico
company with its principal place of busines$\iew Mexico, and New Mexicbas an interest in

providing it with a forum for its suit againsb@hampton Union._See AST Sports Sci., Inc. v.

CLE Distrib. Ltd., 514 F.3d at 106@2iting Pro Axess, Inc. v. @Qrx Distrib., Inc., 428 F.3d at

1280 n.7 (noting strength of this factor when a party is resident of forum state)).
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“The state’s interest is also implicatedjpwever,] where resolution of the dispute

requires a general applicationtbke forum state’s laws.” OMI Holdings, Inc. v. Royal Ins. Co.

of Can., 149 F.3d at 1096. “In a diversity anti a federal district court must apply the
substantive law of the state in which it sits..including principles regding choice of law.”

Vandeventer v. Four Corners Elec. Co., 1663 F.2d 1016, 1017 (10th Cit981). If the case

remains in New Mexico, New Mexico choice-afal principles apply,ncluding its “actual

conflict” doctrine. _Abraham v. WPX Emngy Prod., 20 F. Supp. 3d 1244, 1268-69 (D.N.M.

2014)(Browning, J.). See FabaraGoFit, LLC, 308 F.R.D. at 407.

Resource Associates has asserted two clagasnst Southampton Union: (i) breach of
contract,_see Complaint 11 11-14,3a#4 (Count 1); and (ii) quantum meruit, see Complaint
15-18, at 4 (Count 2). First, with respectthe breach-of-contract claim, under New Mexico
choice-of-law rules, the Courtomld apply New Mexico law. “Théalse conflict doctrine allows
a court to avoid a choice of law question when the laws of the involved states would produce

identical results.” _City of Raton v. Arkaas River Power Authority, 611 F. Supp. 2d 1190,

1204-05 (D.N.M. 2008)(Browning, J.)(quoting F@&wIBrothers, Inc. v. Bounds, 2008-NMCA-

091, 19, 188 P.3d 1261, 1265). The Court of ApeiNew Mexico has explained that

the focus of the doctrine is not on whether the laws are superficially identical as
written, but whether the effeof laws would be identicals applied to a particular
case. . . . The purpose of the doctrisgo avoid complicated choice-of-law
guestions when the answer to those questions would not make a difference.

Fowler Brothers, Inc. v. Bounds, 2008-NM&®1, § 9, 188 P.3d at 1265 (internal quotation

marks and citations omitted). In this case @ourt concludes that both New Mexico and New
York recognize a cause of action for breachasftact under similar tersn Under New Mexico

law, “[tlhe elements of a breach-of-contract action are the existenceauiti@ct, breach of the
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contract, causation, and damages.” Abreu W.NChildren, Youth and Families Dep’t, 797 F.

Supp. 2d 1199, 1247 (D.N.M. 2011)(Browning, J.).

[A] complaint on breach of contract muatege: (1) the existence of a valid and
binding contract; (2) the aintiff's compliance with the contract and his

performance of the oblagions under it; (3) a general averment of the
performance of any condition precedentg #4) damages suffered as a result of
defendant’s breach.

McCasland v. Prather, 19M8MCA-098, { 7, 585 P.2d 336, 338. Similarly, under New York

law, “[tlhe elements of a breh of contract claim are: ‘(13 contract; (2) performance by the
party seeking recovery; (3) breach of thenttact by the other party; and (4) damages

attributable to the breach.” Clamyer Imteinc. v. Shurtape dch., Inc., 1999 WL 1225253, at

*2 (S.D.N.Y. 1999)(Carter, J.)(quoting Alesayi BeveragepgCot. Canada Dry Corp., 947 F.

Supp. 658, 667-68 (S.D.N.Y. 1996)(Carter, J.)(citabomtted)). Thus, both states appear to
treat the substantive law on Count 1 similarly, amdilar results would flowirom an attempt to
bring this claim against Southatop Union either in New Mexicor in New York. In the case

of a false conflict, the Court is to apply the lawtloé forum state. See City of Raton v. Arkansas

River Power Authority, 611 F. Supp. 2d at 120bhe Court thereforeancludes that a false

conflict exists with respect to Resource Asates’ breach-of-contract claim and that, under
New Mexico choice-of-law rules, it wouldpply New Mexico law to Resource Associates’
breach-of-contract claim.

Second, with respect to Resource Associateshtgum meruit claim, the Court is hesitant
to dispose of the choice-of-law question baged conclusion that New Mexico and New York

law do not differ or conflict.“New Mexico has long recognizeattions for unjust enrichment,
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that is, in quantum meruit or assumpS$it.Ontiveros Insulation Co., Inc. v. Sanchez, 2000-

NMCA-051, § 11, 3 P.3d 695, 699 (citing Tomaney Equip., Inc. v. Ansley, 1994-NMCA-

159, 1 6, 888 P.2d 992, 994)(emphasis added)otHar words, the Supreme Court of New
Mexico has characterized the tipe@f quantum meruit as a amifor unjust enrichment.__See

Tom Growney Equip., Inc. v. Ansley, 19MCA-159, § 6, 888 P.2d at 994. Under New

Mexico law, to prevail on an unjust enrichmesiaim, a party mustiemonstrate that: “(1)
another has been knowingly benefittat one’s expeng@) in a manner such that allowance of

the other to retain ¢hbenefit would be unjust.” _Ongvos Insulation Co. v. Sanchez, 2000-

NMCA-051, 11, 3 P.3d at 698-99Under New York law, to adequately plead an unjust
enrichment claim, the plaintiff must allege “th@) the other party was enriched, (2) at that
party’s expense, and (3) thaistagainst equity and good conscience to permit the other party to

retain what is sought to be recovered.” o&ga Malone & Co., Inc. v. Rieder, 19 N.Y.3d 511,

516 (Ct. App. 2012)(quoting Mandarin Tradib¢d. v. Wildenstein, 16 N.Y.3d 173, 182 (Ct.

App. 2011)(brackets and internal quotation marks omitted)). Both New Mexico law and New
York law generally preclude recovery in quasntract where there is a valid and enforceable
written contract governing a paniar subject matter and the plafhseeks recovery for events

arising out of the same subject matter. E#iett Indus. Ltd. P’ship v. BP America Prod. Co.,

407 F.3d 1091, 1117 (10th Cir. 2005)(interpretitgyw Mexico law)(“[T]he hornbook rule [is]
that quasi-contractual remedies . . . are ndiga@reated when an enforceable express contract

regulates the relations of the parties with respect to the disputed issue.”); Clark-Fitzpatrick, Inc.

v. Long Island R. Co., 70 N.Y.2d 382, 389 (Ct. AAP87)(“It is impermissible, however, to

®Consistent with New Mexico law, the Cowrill use the words unjust enrichment and
guantum meruit interchangeably.
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seek damages in an action sounding in quasracnivhere the suing party has fully performed
on a valid written agreement,etrexistence of which is ungigted, and the scope of which
clearly covers the dispute between the parties.”).

New Mexico and New York law differ, howeven, so far as New Mexico law requires a
plaintiff to prove that the defendant “has been knowingly benefitted” at the plaintiff's expense;
New York law does not appear to impose sactequirement. The Cduwould therefore be
hesitant to say that there is not a conflietween New Mexico’'s and New York’s unjust
enrichment laws. With respect to quantumrunteor unjust enrichment claims, New Mexico
applies the Restatement (Firsf) Conflict of Laws § 453, whit provides: “When a person is

alleged to have been unjustly enriched,_the law of the place of enrichment determines whether he

is under a duty to repay the amount by whicthhe been enriched.” Abraham v. WPX Energy

Prod., LLC, 20 F. Supp. 3d 1244, 1265 (quoting Restatement (First) of Conflict of Laws §

453)(emphasis added). Accordingly, under wNeéJlexico choice-of-law rules, because
Southampton Union was allegedly unjustly enriched in New York, where it is located, New York
law would apply to Resource Associatesagtum meruit or unjust enrichment claim.

A New York court, using New York choicaf-law principles, however, would apply
New York law to both the breach-of-contract dhd unjust enrichment claims. Similar to New
Mexico, New York recognizes thdfu]nder New York law, court®ieed not undertake a choice
of law analysis unless there is a conflict betwenenapplicable laws of érelevant jurisdictions,
and in the absence of a conflict, a court maglyathe substantive law of the forum.” Liberty

Mutual Ins. Co. v. Fairbanks Co., 2016 WIIL69511, at *4 (S.D.N.YMarch 22, 2016)(Koeltl,

J.)(citing Int'l Bus. Machs. Corp. v. Libsy Mut. Ins. Co., 363 F.3d 137, 143 (2d Cir.
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2004)(Jacobs, J.)). As described above, comparing New Mexico and New York law governing
breach of contract, both New York and NewXi® recognize a breach abntract cause of
action under similar terms. Under New Mexicwv]d[tlhe elements of a breach-of-contract
action are the existence of a contract, breadhetontract, causation, and damages.” Abreu v.

N.M. Children, Youth and Families Dep’'t, 797 F. Supp. 2d 1199, 1247 (D.N.M.

2011)(Browning, J.).

[A] complaint on breach of contract mustege: (1) the existence of a valid and
binding contract; (2) the aintiff's compliance with the contract and his

performance of the oblagions under it; (3) a general averment of the
performance of any condition precedentg #4) damages suffered as a result of
defendant’s breach.

McCasland v. Prather, 19M8MCA-098, { 7, 585 P.2d 336, 338. Similarly, under New York

law, “[tlhe elements of a breh of contract claim are: ‘(13 contract; (2) performance by the
party seeking recovery; (3) breach of thenttact by the other party; and (4) damages

attributable to the breach.” Clamyer Imteinc. v. Shurtape dch., Inc., 1999 WL 1225253, at

*2 (quoting Alesayi Beverage Corp. v. Canadey Corp., 947 F. Supp. at 667-68 (citation

omitted)). Thus, both states appear to treat the substantive law on Count 1 similarly, and that
similar results would flow from an attempt tang this claim against@&ithampton Union either
in New Mexico or New York. In the absencoka conflict, under New York law, a New York
court would apply the forum’s substantive lawlims case, New York law. A New York court
would therefore apply substantive New Y dakv to the breach-of-contract claim.

Finally, with respect to Resource Associatpgantum meruit or unjust enrichment claim
(Count 2), a New York court wodllapply substantive New Yollw. “Under New York law,

courts need not undertake a choice of lavalysis unless there ia conflict between the

-72 -



applicable laws of the relevant jurisdictions, and in the absence of a conflict, a court may apply

the substantive law of the forum.” LibeMjutual Ins. Co. v. Fairbanks Co., 2016 WL 1169511,

at *4 (citing Int'l Bus. Machs. Corp. v. LibagrtMut. Ins. Co., 363 F.3dt 143). As described

above, New Mexico and New York unjust enricimhiaws differ in that, while New Mexico law

requires a plaintiff to prove that the defendardas'ibeen knowingly benefitted” at the plaintiff's
expense, New York law does not appear to irmpgisch a requirementRather than applying

New York law to Resource Associates’ unjust emment or quantum meruit claim, a New York
court would therefore likely undike a choice-of-lav@nalysis. Under New York choice-of-law
rules, which do not follow the Restatement (Fist Conflict of Laws, as New Mexico does,
“[in] determining the law applicable to an unjenrichment claim, New York courts determine

which jurisdiction has the most significant contactshe dispute.”_Innovative BioDefense, Inc.

v. VSP Techs., Inc., 2013 WL 3389008, at *6 (SILY. July 3, 2013)(Ramos, J.)(citing e.g.,

Hettinger v. Kleinman, 733 F. Supp. 241, 444 (S.D.N.Y. 2010)(Pitman, M.J.)).

The significant-contacts test focuses onftilewing five factors: (1) the place of
contracting, (2) theplace of negotiation(3) the place of péormance, (4) the
location of the subject matter, and (5 tdomicile or place of business of the
contracting parties. See In re Grand Theft Ayt®251 F.R.D. [139,] 149
[(S.D.N.Y. 2008)(Gram, J.)]. Furtherngr “the places of contracting and
performance” weigh heavily in ¢hchoice of law determinationHettinger [v.
Kleinmanr 733 F. Supp. 2d at 444 (citation omitted).

Innovative BioDefense, Inc. v. VSP Techisic., 2013 WL 3389008, at *6. Here, New York

has the most significant contacts with thepdite, and a New Yor&ourt would likely apply
its substantive law. Resource Associatesait@tl its business relatiship with Southampton
Union by sending an email advertisement tatBampton Union, located in New York. See

Feb. 4th Email Chain at 1-5; Waocki Decl. § 4, at 1; Octdth Email from Nawrocki to
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Oftedal at 2-3. The parties subsequently tiatgd the Reciprocal Agreement by email and
telephone, and the parties executed the agreement in New Mexico and New York. See
Nawrocki Decl. | 3, at 1id. 1 5-7, at 2; Oct. 4th Emdilom Nawrocki to Oftedal at 1;
Oftedal Decl. § 5, at 1; Oct. 8th Email fromt&fal to Volinski at 4; Oct. 9th Email from
Volinski to Oftedal at 3. The ReciprocAlgreement centered around Resource Associates
preparing an Extended Day Grant applicatahjch it submitted to the State of New York
Department of Education. See Oftedal Decl.8Y¥, at 2; Complaint § 4, at 2. Resource
Associates succeeded in its work on behalsofithampton Union, in that in June, 2014, the
State of New York Department of Educat@amnarded an Extended Day Grant to Southampton
Union in the amount of $2,572,402.00. See Oftedal .08l at 2; Complairf] 4, at 2. On
Tuesday, October 7, 2014, the Southam@oard voted to reject the $2,572,402.00 state
grant that would have extended the school yeaelementary and intermediate students by
300 hours, most likely by expanding the typisahool day. See Complaint 5, at 2. The
Southampton Board rejected the grant becauseraferns of having kids spend so much time
in the classrooms and whether the schedubngbs would be sustainable once the grant
expires. _See Complaint I 5, at 2. Althoughls®ece Associates perfoed the grant writing
in New Mexico, a New York cotmwould likely conclude that thweight of the factors would
favor application of New York unjust enrichment law.

Resource Associates is a New Mexico cogpion doing business in the State of New
Mexico, with an office in Farmington in SanajuCounty, which is the principal location of
Resource Associates’ day-to-day operations. Gaaplaint § 1, at 1; Oftal Decl. § 2, at 1.

“Resource Associates’ business focuses ontaggisonprofit organizations, schools, businesses,
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government agencies and other entities withtifleng and obtaining grants.” Oftedal Decl. | 3,
at 1. That Resource Associates is a New Mexico company with its principal place of business in
New Mexico, and New Mexico ham interest in providing it wh a forum for its suit against
Southampton Union, favors New Meo’s exercise of jurisdicon over Southampton Union.

See AST Sports Sci., Inc. v. CLF Distrib. Ltd.45%.3d at 1062 (citing Pro Axess, Inc. v. Orlux

Distrib., Inc., 428 F.3d at 1280 n.7)Under New Mexico choice-of-law rules, however, the

Court would apply New Mexico law to the breaaihcontract claim andNew York law to the
unjust enrichment claim. Fin¢r, a New York court, under New York choice of law rules,
would apply New York law to both of Resaer Associates’ claims. Accordingly, the Court
concludes that New Mexico’s interest in adjudmgtthe dispute is neutral, or slightly favors
New York having a stronger interest.

3. Resource Associates’ Interest in Corenient and Effective Relief is
Neutral.

“This factor hinges on whethéne plaintiff may receive conveant and effective relief in

another forum.” _AST Sports Science, Inc.CLF Distribution Ltd., 514-.3d at 1062 (brackets

omitted)(internal quotation marks omitted). When gjpyj this factor, courts note that it “may
weigh heavily in cases where a Plaintiff's chanoésecovery will be greatly diminished by
forcing [it] to litigate in another forum becauséthat forum’s laws or because the burden may

be so overwhelming as to practically foreclpsesuit of the lawsuit.”_TH Agric. & Nutrition,

LLC v. Ace European Grp., Ltd., 488 F.3d 1282, 1¢Bdth Cir. 2007)(internal quotation marks
omitted).

Nothing in the record suggests that ReseuAssociates’ “chances of recovery will be

greatly diminished by forcingt]ito litigate inanother forum.”_TH Adc. & Nutrition, LLC v.
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Ace European Grp., Ltd., 488 F.3d at 1294 (intequaltation marks omitted). Unlike in Fabara

v. GoFit, LLC, however, where the plaintiff woultchve been required to litigate in the adjacent

state of Oklahoma, here, it would be more egdee and burdensome for Resource Associates to
litigate this case in New York. The Court hasigh degree of confidence that a federal court in
New York would be a fair forunthat would give Resource Associates relief if it is entitled to
relief. Accordingly, because litigating iNew York would not greatly reduce Resource
Associates’ chances of recovebyt would be more expensiveadiburdensome, this factor is
neutral.

4. The Interstate Judicial System’s Interest in Obtaining the Most
Efficient Resolution of Cantroversies is Neutral.

“This factor asks whether the forum statetli® most efficient place to litigate the

dispute.” _AST Sports Sci., Inc. v. CLF DidtriLtd., 514 F.3d at 1062nfiernal quotation marks

omitted). “Key to this inquinare the location of thwithnesses, where the wrong underlying the
lawsuit occurred, what forum’s substantive law governs the case, and whether jurisdiction is

necessary to prevent piecemeal litigation.” Agric. & Nutrition, LLC v. Ace European Grp.,

Ltd. 488 F.3d at 1296 (internal quotation marks omitted).

The location of witnesses weighs slightlyfavor of Resource Assates. Although it is
impossible to say for certain at this stage @ tlase, Resource Associates likely has all of its
witnesses in New Mexico and Southampton Urikely has all of its witnesses in New York.
At the hearing on the MTD, Southampton Uniosocasuggested, howeverathithere is another
party or office to this contract, which is bdseut of Dallas, Texas.See Tr. at 8:8-12
(Gabaldon). The Reciprocal Agreement indeetlects that Camblum Education, Inc., dba

Voyager Learning is a party to the Recipab Agreement and the address below Camblum
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Education’s signature line on page 4 of the agreement lists a Dallas office. See Reciprocal
Agreement at 1, 4. Accordingly, some witnesses nriggitle in Dallas, and Texas is adjacent to
New Mexico. The location of the withesses #iere weighs slightlyn Resource Associates’
favor.

Next, as already noted, if New Mexichaice-of-law rules apply, New Mexico law
governs the breach-of-contract claim and New Ylavk governs the unjust enrichment claim. |If
New York choice-of-law rules apply, howeyelew York law governs both claims. This
suggests that New York might be the mostcesfit place to litigate the dispute. Finally,
Resource Associates or SouthaompUnion could intend to join Camblum Education as a party
to this action. According to Camblum Edtioa’s 2015 Annual Report, Camblum Education is
a Delaware corporation and its prindipdace of business is Dallas. SeeMBIUM LEARNING
GRouP ANNUAL REPORT 2015 at 1,
http://www.investor.cambiumlearning.com/phoenix.zhtml|?c=93447&p+eportsannual (last
visited June 13, 2016). Southamptdnion has not, however, offered any evidence to prove that
Camblum Education is more likely subject tagmnal jurisdiction in New York than in New
Mexico. The need to prevent piecemeal litigation is therefore neutral. In reality, neither New
Mexico nor New York may have jurisdiction ov€amblum Education for Resource Associates’
claims. Given that the witnesses’ location weighg at all -- in Resource Associates’ favor,
New York law entirely or pdially governs Resource Asso@at claims, and it is unclear
whether litigating this case in New Mexico verdisw York is more likely to prevent piecemeal

litigation, this factor ixollectively neutral.
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5. The States’ Interests in Their Substative Social Policies Weighs in
Favor of Resource Associates.

This factor considers all of the relevastiates’ interests in “advancing fundamental

substantive social policies.” OMI Holdingsclnv. Royal Ins. Co. o€an., 149 F.3d at 1097.

“[A]nalysis of this factor focuses on whetheethxercise of personalrjadiction by [the forum
state] affects the substantivec&d policy interests of other ates or foreign nations.”  OMI

Holdings, Inc. v. Royal Ins. Co. of Can., 14®d.at 1097. The parties have not focused their

arguments on the question whether the exerciggerdfonal jurisdiction in New Mexico would
negatively affect the social policy interests of Néark or of any other stte. At the hearing on
the MTD, however, Resource Associates stated:

You know, in terms of the forum statefgerest in resolng the dispute, |
think that's equivalent either plac&/e have a New Mexico based company who
ought to be entitled to pursue its claims in a convenient forum. That goes to
number 3 as well, which is the interest in receiving convenient and effective
relief.

You know, is the interstate judicial systenifgerest in obtaining an
efficient resolution, is that going to lEmhanced by moving this to New York?
Probably not. [ think thiourt certainly has the cagty, and my guess is --
although | don’t have specifiacts -- it might actually move more quickly and
efficiently through this court system, thtaking it up to the Sobern District of
New York.

You know, in terms of furthering fundam@l substantive social policy --

Tr. at 17:9-18:1 (Muehlenweg). The Court has identified any substantive social policies in
other states that a New Mexico court’s adjudication of this matter would undermine. This factor
therefore weighs in Resource Associates’ favor.

In sum, the balance of factors weighs irs®&ce Associates’ favor. It therefore would

not offend traditional notions ofifgplay and substantial justide subject Southampton Union to
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personal jurisdiction here. Beagse Resource Associates has demonstrated the requisite
minimum contacts, however, the Court canpobperly exercise pessal jurisdiction over
Southampton Union. Accordinglthe Court will grant the MTD.

II. THE COURT WILL TRANSFER THIS AC TION TO THE EASTERN DISTRICT
OF NEW YORK UNDER 28 U.S.C. 8 1631.

The MTD is styled as a motion to dismiss forkaof personal jurisdiction or to transfer
venue to the federal district caum New York. See MTD at 1As Resource Associates notes in
its Response, however, Southampton Union doesdeatify to which federal district court of
New York it seeks to transfer venue. See Response at 14. Resource Associates assumes that
Southampton Union is asking the@t to transfer venue to thieastern Districof New York,
which covers Southampton Uni@nfocation on Long Island. Seedpense at 14. In its Reply,
Southampton Union confirms thétis asking the Court to trafer these proceedings to the
Eastern District of New York pursuant to 28 U.S8C1404(a)._See Reply at 8. Transfer of cases
is authorized by 28 U.S.C. § 1404(a), which stategart: “For the conugence of the parties
and witnesses, in the interest of justice, a distourt may transfer argivil action to any other
district or division where it mightave been brought . . . .” 28S.C. § 1404(a). The intent of 8
1404(a) is to “place discretion indhistrict court to gddicate motions for transfer according to

an ‘individualized, case-by-case consideratiorcafivenience and fairness.”” Chrysler Credit

Corp. v. Country Chrysler, Inc., 928 F.2d at 151kirst, the parties doot dispute that the

Eastern District of New York is a district where this actiongim have been brought.” 28
U.S.C. 8§ 1404(a). Under 28 UGS.8 1391(b), venue would be prope the Eastern District of
New York, because it is “a judiciaistrict in which any defendamesides, if all defendants are

residents of the State in whithe district is loceed.” 28 U.S.C. § 1391(b)(1). Southampton
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Union is the only defendant in this case, antitasides” in the Eastern District of New York,
because it “is subject to the court’'s personal jurisdiction with respect to the civil action in
question....” 28 U.S.C. 8§ 1391(c)(2).

Second, the Court has not found any SupremertCor Tenth Circdidecision that has
addressed whether a transferourntpto effect a valid transfamnder § 1404(a), must first have

personal jurisdiction over the defendan&ee Beh v. Ostergard, 657 F. Supp. 173, 178 (D.N.M.

1987)(Conway, J.)(“Neither the United States Sugr€uourt nor the 10th Circuit has considered

this issue.”). “The Court hes on guidance from other ciigs or distrcts which have

considered this question and analogous issues.” Beh v. Ostergard, 657 F. Supp. at 178. “The
clear majority of courts, [howev], which have considered theggiestion hold that lack of in
personam jurisdiction does not, in and of ftsereclude transfer umd 8 1404(a).” _Beh v.

Ostergard, 657 F. Supp. at 178 (citing e.g.eltang Co. v. Hyde Construction Co., 324 F.2d

295, 297-98 (5th Cir. 1964)(Wisdom, J.); Rewn Piper AircraftCo., 630 F.2d 149, 164-165

(3d Cir. 1980)(Adams, J.), rev’'on other grounds, 454 U.S. 2@®82); Torres vIorres, 603 F.

Supp. 440, 442 (E.D.N.Y. 1985)(McLaughlin, J.); Mfev. Cunard Lines, Ltd., 595 F. Supp.

844, 845 (D. Ariz. 1984)(Browning, J.)). The Tem@hcuit has instructethowever, that “after
the enactment of [28 U.S.C. § 1631], where thetodetermines that it lacks jurisdiction . . . the

correct course is to transfére action pursuant to § 1631 Trujillo v. Williams, 465 F.3d at

1224 (quoting Ross v. Colorado Outward Bound School, Inc., 822 F.2d 1524, 1527 (10th Cir.

1987)(noting that 28 U.S.C. § 1631, as oppose2Btt).S.C. § 1404(a) &8 U.S.C. § 1406(a),
controls a federal court’s action when it finds thatdkis jurisdiction). _See, e.qg., Sage v. Bird

City Dairy, LLC, 2013 WL 1444370, at *3 (BColo. April 8, 2013)(Jackson, J.).
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28 U.S.C. § 1631 provides that when a “court fithdg there is a wamf jurisdiction, the
court shall, if it is in the interesof justice, transfer such actionappeal to any other such court
in which the action or appeabuld have been brought the time it wasiled or noticed.” 28

U.S.C. § 1631. See Raffile v. Executive Aiftidaintenance, 2012 WL 592878, at *7 (D.N.M.

Feb. 21, 2012)(Browning, J.)(trdesring action under 28 U.S.C. 8§ 1631 to the United States
District Court for the District of Arizona lsause it would be more convenient and in the
interests of justice). The TénCircuit has recognized that tsdar is a discretionary option

under 28 U.S.C. § 1631 “that should be considdoedure deficiencieselated to personal

jurisdiction.” Shrader v. Biddinge633 F.3d at 1249. Before transfeg a case, the transferor
court must “satisfy itself that the proposednisferee court has persbnurisdiction over the
parties,” and determine whether suzhransfer is in the interesf justice. See_Grynberg v.

Ivanhoe Energy, Inc., 490 F. App’x 86, 105 (1@h. 2012). Southampton Union is a New

York School District,_see Complaint | 2, atidgated in Southampton, New York, which is on
Long Island,_see Reciprocal Agreement at 4;afr17:6-8 (Court, Muehlenweg). The Eastern
District of New York's jurisdiction comprises the entirety of Long Island, including
Southampton. _See NUFED STATES DISTRICT COURT. EASTERN DISTRICT OF NEW YORK,
https://www.nyed.uscourts.gov/ (last visited June2(d1,6). It appears th#éte Eastern District

of New York would have botlspecific and general personakisdiction over Southampton
Union, and no party has indicated otherwise m lbhiefing or at the hearing on the MTD. _See

Walker v. THI of New Mexico at Hobbs Cemt 801 F. Supp. 2d at 1138 n.7 (stating that, to

prove specific jurisdiction, a plaifitimust show that his or her injes arise out of or relate to

the defendant’s purposeful activities in the forstate, and that to prove general jurisdiction a
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plaintiff must show that the defendant had cwnus and systematic contracts with the forum
state).

The Tenth Circuit has identified three faxst to consider in the interest-of-justice
analysis: (1) whether the claimgould be time barred if filednew in the proper forum; (2)
whether the claims alleged are likely to haveitmand (3) whether the claims were filed in good
faith or if it was clear at theéme of filing that thecourt lacked the regsite jurisdiction._See

Grynberg v. lvanhoe Energy, Inc., 490 F. App'x185. First, the parties have not indicated

whether if the case were dismids¢he claims would be time bagre Second, there is at least a
colorable argument that Resource Associatemind for breach of contract, see Complaint |
11-14, at 3-4 (Count 1), and (guantum meruit, se€omplaint { 15-18, at 4 (Count 2), are
meritorious. Although the Court makes no defeation whether Resource Associates’ claims
actually do have merit, the Court can say for puepasf deciding whethdo transfer that the
claims as set forth in the Complaint are “likelyhtave merit.” Accordigly, this factor weighs
in favor of transfer. Finally, ththird factor is whether this sa was filed in this forum in good
faith or whether it was clear ateime of filing that the Couratked the requisite jurisdiction.
There is no evidence that this forum was chadseanything but good faith, particularly given
that Resource Associates is a Farmington-basetpbany. In sum, the Court concludes that in
the totality, the analysis favomsansferring this case to tiastern District of New York.

IT IS ORDERED that Defendant Southampton dniFree School District, a New York
School District’s Motion to Dismiss for Lack &fersonal Jurisdiction or fbransfer Venue, filed
December 17, 2015 (Doc. 5), is granted. The Cwilrtransfer this actn to the United States

District Court for the Eastern Distriof New York pursuant to 28 U.S.C. § 1631.
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