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COLLEGE OF OSTEOPATHIC MEDICINE 9/18/2017 12:15 pm
U.S. DISTRICT COURT
Defendant EASTERN DISTRICT OF NEW YORK
------------------------------------------------------------------- X LONG ISLAND OFFICE

AZRACK, United StatesDistrict Judge:

Before the Courare both parties’ objections to Magistrate Judge A. Kathleeninson’s
Report and Recommentitan dated August 4, 201{The “R&R”). In the R&R, Judge Tomlinson
recommendedhat defendant’'s motion to dismiss be granted in part and denied in ipart.
partiaular, Judge Tomlinson recommenda@t this Court (1) grant defendant’'s motion with
regard to plaintiff's claims involving igcrimination and retaliationthat occurred during the
disciplinary process(the “2013-14claims”); and (2) deny defendant’'s motion with regard to
plaintiff's claims involving discrimination that occurred prior tiee disciplinary process(the
“2010-11 clams”). Having conducted a review of the full record and applicable law, for the
following reasons, the Court adopts Judge Tosol's R&R in its entirety, as the opinion of the
Court.

I. STANDARD OF REVIEW

In reviewing a magistrate judge’s report and recommendation, a court must “rdake a

novodetermination of those portions of the report or . . . recommendations to which objection][s]

[are] made.” 28 U.S.C. § 636(b)(C); see alsdBrown v. Ebert, No. 05CV-5579, 2006 WL
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3851152, at *2 (S.D.N.Y. Dec. 29, 2006). The court “may accept, reject, or modify, in whole or
in part, the findings or recommendations made by the magistrate judge.” 28 U.S.C. 8Ll§&5(b)(
Those portions of a report and recommendation to which there is no specific reason@shobjec

are reviewed for clear error. SBall Corp. v. Enteqris, Inc., 249 F.R.D. 48, 51 (E.D.N.Y. 2008).

Il. DISCUSSION
Upon ade novoreview, the Court overrules the parties’ objections addpts Judge
Tomlinson’s recommendationg&achobjection is discussed below.

A. Plaintiff’ s Objection

Plaintiff objects to the portion of the R&Rcommending dismissaf his 2013-14claims
Plaintiff argues that his federal claims for discrimination should not be disnassaudebarred
by Article 78because “[u]nder the doctrine of preemption, based on the Supremacy Clause, federal
law preempts state law, even when the laws coriflig®l.’s Obj. 5, ECF No. 23.urthermore,
plaintiff contendghatthe authorityoffered by defendant amdlied upon in the R&R only supports
the dismissal ofiis state law claims. d. at 5, 9.)

Plaintiff raises thee argumeist for the first timein his objection to the R&R.These
arguments were absent frahebriefing on the motion before Judge Tomlinsés.she observed,

Plaintiff's opposition brief [on the motiotm dismiss] does little to assist the Court

in distilling the arguments her&ignificantly, Plaintiff spent nine pages recounting

the facts, followed by seven pages of “argument” which did little more thantrepea

those facts. Indeed, significant portions of the fact section were copied weibati

the argument section.

(R&R at14 n.5 (citations omitted).Plaintiff only includedone ®ntencen his oppositiorthat
substantively engaged withe authority cited by defendarh thatlonesentencgplaintiff wrote:

“The authority cited by Defendantfsic] is distinguishable in that none of the cases contain

discrimination claims alleged under these sametsw@tand thus are inapplicablette instant



mattet” citing only three of the cases raised in defendant’s metiitverman v. N.Y. Univ.

School of Lav, 597 N.Y.S.2d 314 (App. Div. 1st Dep’'t 1998yerly v. Ithaca College?290 F.

Supp. 2dB01(N.D.N.Y. 2003);andIn the Matter of Flores v. N.Y. Univ., 911 N.Y.S.2d 631 (App.

Div. 1st Dep’t 2010). (Pl.’s Opp’n 48 ECF No. 17) Asaninitial matter, plaintiff's single
sentence argumeistfactually incorrect becauseverakases that defendant cited in its b(aid
which are mentioned nowhere in plaintiffs oppositiahyl involve discrimination claims,
including claims under the New York State Human Rights Lé&yeelDef.’'s Mem. 6-9, ECF No.
16.) More importantly,plaintiff's singlesentence argument on this issuanot reasonably be
interpreted asaising the Supremacy Clause argument that he advances, for the first hise in
objection.

The Court will not consider this argumenh an objectiorbecause it wagot properly

presented to the magistratelge inthe underlying motion papersSeeWells Fargo BankN.A.

v. Sinnott, No07-CV-169 2010 WL 297830, atz(D. Vt. Jan. 19, 2010) (findinthe reasoning
of the First, Fifth, Ninth, Tenth, and Eleventh Circuits to be persuasive antldioigcthat a
district court has the discretion decline toconsider arargument raised for the first time in an

objection to a magistrate judge’s report and recommendaseanls?Amadasw. Ngati, No.05-

CV-2585 2012 WL 3930386, at *v (E.D.N.Y. Sept. 9, 2012) (discussiN¢ell Fargo Bank

N.A. andexercising discretion to declined¢onsider new argumenigisedafter R&R was issugd
This argument having been waived, the Court overrules plaintiff's objecidopts Judge
Tomlinson’s recommandation and dismisses the 20113-claims.

B. Defendant’s Objection

Defendant objest to the portionof the R&R recommending that the Coupermit

plaintiff's 2010-11claimsto continue.Defendanbbjects ortwo grounds: (1) the 2021 claims



are barredby the threeyear statute of limitations governinigderal andNew York state
discrimination claims; and (2) the 20401 claims arebarred by the foumonth statute of
limitations governing Article 78 proceedings because these cthialienge defendant’s academic
and administrative decision to dismiss plaintfDef.’s Obj. 2-5, 5-8, ECF No. 22.)

In the R&R, Judge Tomlinson declined to consider defendant’s first arguntbatthree
year time bar-because it was raised for the first time in a footnote in defendant’s reply brie
(R&R at 27) Judge Tomlinson also declined to consider the issaesponte (Id. at 28.) | find
Judge Tomlinson’s reasoniran these pointpersuasive and similarly decline to consider this
argumentt this time Defendant may renethis statute of limitations dense at a later date

On the other hand, Judge Tomlinson expressly rejected defendant’s second arghment
four-month timebar—in the R&R. (Id. at 27.) Judge Tomlinsaorecognizedhat the amended
complaint alleged that plaintiff was subjecteds&veralincidents of discrimination duringis
second year of medical schodlld.) Theseincidents, howevehad “no temporal nexus to the
disciplinary proceedings and resulting decision to disilamtiff . . . which occurred more than
two years latet. (Id.) Accordingly,Judge Tomlinson concluded that these claims could not be
characterized as a challenge to the disciplinary procetecwionto dismiss plaintiff.(Id.) Upon
de novo review, | find this reasoning to be persuasive.

Accordingly, the Court overrules defendant’s objection, adopts Judge Tonginson
recommendation, and declines to dismiss the 201@faims.

[ll. CONCLUSION

For the reasons stated above, | overrule thetigs’ objectios and adopt Judge

Tomlinson’s recommendations. Accordingly, plaintif©13—14claims are dismissed, while

plaintiff's 201011 claimsmay continue.



A telephonestatus conference is hereby scheduled for September 26, 2017 at 11:30 AM.
Plaintiff' s counsel is directed to initiate the conference call and contact ChamiE8s&t3-2530
when all parties are on the line. Any requests for adjournment must be madéesviaildet on
ECF at least two days in advancetloé scheduled conference and must indicate which parties
consent to the adjournment.

SO ORDERED.

Dated: September 18017
Central Islip, New York

sl _(IMA)
JOAN M. AZRACK
UNITED STATES DISTRICT JUDGE
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