Banner v. Griffin

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

Ne 16-CV-3675(JFB)

DAMON C. BANNER,

Petitioner

VERSUS

THOMAS GRIFFIN,

Respondent.

MEMORANDUM AND ORDER
January 31, 2017

JosePHF. BIANCO, District Judge

OnJune 24, 201@amon Banne(“peti-
tioner” or “Bannet) petitionedthis Court for
a writ of habeas corpupursuant to 28 U.S.C.
88 2241 and 2254challenging his convic-
tions pursuant to his guilty pleéa New York
State Court for attempted secordegree
murder and thirdlegree arsan(Pet. for Ha-
beas Corpus (“Pet.”), ECF No. 1The court
initially sentenced him to a determinate term
of sixteen years’ imprisonment on the at-
tempted murder conviction andlaterminate
term ofthreeanda-half yearsimprisonment
on the arson conviction, to be served concur-
rently. On realizing that New York law does
not authorize determinate terms on thuiet
gree arson convictions, the court resentenced
petitioner to an indeterminate term of one to
three years on that conviction, still to be
served concurrently with his sentence for sec-
ond-degree attempted murder.

In this habeas petitioBannerchallenges
his conviction on the following grounds: (1)

the police violated his Fourth Amendment
right to be free from unreasonable searches
and seizures; (2)dwas denied a fair suppres-
sion hearing because his counsel was ineffec-
tive; (3) the trial court lacked jurisdiction to
accept a plea on an offense that was not
charged in the indictment; and (4) he was im-
properly resentencesh abstentia. He also
incorpaates by reference claims he raised in
his application for a writ of erraoram nobis
with the New York Supreme Court, Appel-
late Division. RespondenThomas Griffin
Superintendent of th&reen Haven Correc-
tional Facility hasmoved to dismisshe pe-
tition, arguing thait is untimely. For the rea-
sons that follow, this Court grants respond-
entsmotion to dismiss

|. BACKGROUND

The Court has adduced the following
facts from the petition anthe Affidavit in
Support of Respondent’s Motion to Dismiss
the Petition for a Writ of Habeas Corpus.
(ECF No. 5 at i—{"“Resp.’s Aff.”).)

Doc. 8

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nyedce/2:2016cv03675/387823/
https://docs.justia.com/cases/federal/district-courts/new-york/nyedce/2:2016cv03675/387823/8/
https://dockets.justia.com/

A. Facts

On December 5, 2011, a Nassau County
grand jury indicted petitioner on one count of
attempted murder in the first degree, one
count of criminal use of a firearm in the sec-
ond degree, one count afenacing a police
officer, one count of conspiracy in the fourth
degreefwo counts of criminal possession of
a weapon in the second degree, one count of
criminal possession of a weapon in the fourth
degree, three counts of criminpadssession of
stolen property in the fifth degree, and thir-
teen counts of criminal possession of stolen
property in the fifth degree, all in connection
with a shooting and police chase that oc-
curred on November 7, 2011. (Resp.’s Aff.
18.) Later, on February 15, 2012, the grand
jury indicted him on one count of thhak-
gree arson in connection with the burning of
a rented vehicle on October 26, 2010d.)(

The case went to trial, but, during a re-
cess, petitioner accepted a plea offer, plead-
ing guilty toone count of attempted secend
degree murder and one count of thileyree
arson. [d. 11 9-10; Pet at 1.) When he
pleaded guilty, petitioner acknowledged that
he committed the charged offesg®esp.’s
Aff. I 10; State Court Record, Plea Minutes,
ECF Na 6-29 (“Plea Minutes”), at-67), and,
at his sentencing hearing on August 8, 2012,
the court sentenced him to a determinate term
of sixteen years’ imprisonment on the at-
tempted murder conviction and a determinate
term of threeand-a-half years’ imprisonmet
on the arson conviction, to be served concur-
rently. Resp.’s Aff.§ 11.) The court later
realized that determinate terms are not au-
thorized under New York law for arson con-
victions and therefore on September 28,
2012 resentenced petitioner on tleainvic-
tion to an indeterminate term of one to three

L Although unclear from the parties’ moving papers,
the timing of this filing is immaterial to thi€ourt’s
decision on respondent’s motion to dismiss.

years’ imprisonment, to be served concur-
rently with his secondlegree murder sen-
tence. [d. 1 12.) Petitioner was not present
at the September 28 hearinged Pet. at 5.)

On November 11, 201Betitioner collat-
erally attacked his conviction by filing a New
York Criminal Procedure Law (“C.P.D)
§440.10 motion to vacate the judgment of
conviction on the grounds that his guilty plea
was involuntary and his allocution insuffi-
cient. (Pet. at 3; Bp.’s Aff. 113.) The New
York Supreme Court denied the motion on
January 30, 2014. (Resp.’s Aff. § 13.) Peti-
tioner sought leave to appeal this decision,
but the Second Department denied him leave
to appeal on July 3, 2014ld() It also denied
his sibsequent motion for reargument on De-
cember 11, 2014.1d.) He did not seek leave
to appeal the decision on his reargument mo-
tion to the New York Court of AppealsSee
id.)

Petitioneralso fileda direct appeadf his
convictionwith the Second Departmehar-
guing that the guilty plea was defective be-
cause he did not admit to the essential ele-
ment of intent to kill and the court did not
guestion him about his mental health. (Pet. at
2; Resp.’s Aff. 1 14.) Petitioner also filed two
supplemental briefs-once through counsel
and oncepro se—arguing that the resentenc-
ing was defective because only counsel was
present. (Resp.’s Aff. { 14.) The Second De-
partment rejected the supplemental briefs and
subsequently affirmed his convictions on No-
vember 5, 2014.See People v. Banner, 122
A.D.3d 641 (2dDept. 2014) Petitioner did
not seek leave to appeal this decision to the
New York Court of Appeals. Se Pet. at 2;
Resp.’s Aff. 1 15.)



On January 4, 2016, petitioner filed two
collateral aticks on his convictions in the
New York Supreme Court.Id. T 16; Pet. at
3.) Inthe first, filed as a motion to vacate the
judgment under C.P.L. 8§ 440.10, petitioner
asserted that the indictment and guilty plea
were defective, he received ineffectiveias
tance of counsel, and the court erred at his
sentencing and resentencing. (Resp.’s Aff.
117.) The court denied this motion on March
17, 2016, and the Second Department denied
him leave to appeal on July 22, 2016d.)(

In the second challenge, fileas acoram
nobis application undeC.P.L. § 440.30 be-
fore the Second Department, petitioner
claimed he received ineffective assistance of
appellate counsel on direct appeal, arguing
that counselfailed to argue that (1) the plea
was defective because rder in the second
degree is not a lesser included offense of mur-
der in the first degree; (2) the resentencing
was defective becaugetitioner was absent;
(3) petitioner did not receive a meaningful
opportunity to be heard at his first sentencing;
and (4) the police violated petitioner’s Fourth
Amendment rights during their investigation.
(Id. 118; Pet. at 3.) Petitioner further con-
tends that appellate counsel was ineffective
for failing to seek leave to appeal to the Court
of Appeals.(Pet. at 4; Resp.’s Aff. ] 18.) The
Second department denied petitionetsam
nobisapplication on May 11, 2016See Peo-

ple v. Banner, 139 AD.3d 869 (2d Dept.
2016) Leave to appeal this denial to the
Court of Appeals was denied on August 5,
2016. See People v. Banner, 28 N.Y.3d 926
(2016).

B. Procedural History

Petitioner filed his petition for a writ of
habeas corpus on June 24, 2016. (ECF No.
1.) Respondent filed hiaotion to dismissn
August 2, 2016, arguinthat the petitions
untimely. (ECF No. 5.) Petitioner filed a re-
ply in opposition to the motion on August 22,
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2016. (ECF No. 7.) The Court has fully con-
sidered the parties’ submissions.

[I. DISCUSSION

1. Timeliness of the Petition

On April 24, 1996, Congress enacted the
Antiterrorism and Effetive Death Penalty
Act (“AEDPA"), Pub. L. No 104132, 110
Stat. 1214 which, among other things,
amended 28 U.S.C. § 2244(d)(1) to provide a
oneyear limitatiors period for filing a peti-
tion for a writ of habeas corpus by a person
in state custody pursuant to a state court judg-
ment. The geneal rule is that the limitatian
period will begin to run ofthe date on which
the judgment became final by the conclusion
of direct review or the expiration dhe time
for seeking such review.” 28 U.S.C.

§ 2244(d)(1)A). The statute also provides
three exceptionsinder which the ongear
limitations period will commencen a later
date, specifically:

(B) the date on whickhe im-
pediment to filing an applica-
tion created by State action in
violation of the Constitution
or laws of the United States is
removed, if the applicant was
prevented from filing by such
State action;

(C) the date on which the con-
stitutional right assestd was
initially recognized by the Su-
preme Court, if the right has
been newly recognized by the
Supreme Court and made ret-
roactively applicable to cases
on collateral review; or

(D) the date on which the fac-
tual predicate of the claim or



claims could havebeen dis-
covered througtihe exercise
of due diligence.

88§ 2244(d)(1)B)—~(D). With respect to the fi-
nal exceptionthe “burden of demonstrating
due diligence rests with petitionerShabazz

v. Filion, 402 F. Appx 629, 630 (2d Cir.
2010) Additionally, evidence is not newly
discovered simply because petitioner did not
possess it until recentlyRather if the evi-
dencecouldhave been obtained earlier, “the
date when the evidence was actually obtained
has no effect m the AEDPA limitatios pe-
riod.” Duamutef v. Mazzuca, No.
01CIV2553WHPGWG, 2002 WL 413812, at
*9 (S.D.N.Y. Mar. 15, 2002).

Here, the Appellate Division affirmed pe-
titioner’'s conviction on November 5, 2014
At that point, he had thirty days to seek leave
to appeal from the New York Court of Ap-
peals.SeeC.P.L. 8 460.10(1)(a). That period
expired on December 10, 2014, at which
point his convictions became fingee 28
U.S.C. 8§82244(d)(1}A); see, e.g., Davis v.
Racette, 99 F. Supp. 3d 379, 385 (E.D.N.Y.
2015). Accordingly, under § 2244(d)(®)
of the AEDPA, petitioner had one ye#tr file

2 Petitioner did not file his other collateral challenges
until January 4, 2016, well after the limitations period
expired, and so those challenges do not provide statu-
tory tolling under 28 U.S.C. 8244(d)(2). Further-
more, petitioner’'s argument that he Hade year and
ninety days to pursue any type of collateral attack”
misunderstands the law. Where courts have indicated
that a petitioner had “one year and ninety days” to file
a habeas petition, they have calculated that number
“from the date of denialfdthe petitioner’'s] appeal to
the New York State Court of AppealsDelatorresv.
Lempke, No. 08CV-0183, 2011 WL 1198565, at *2
(W.D.N.Y. Mar. 29, 2011)see also, eg., Alke v.
Artus, No. 12CV-5977 RRM, 2013 WL 4700828, at
*2 n.3 (E.D.N.Y. Sept. 1, 2013)Romero v. Napoli,

No. 08 CIV. 8380(CM)(HBP, 2009 WL 413134, at *1
(S.D.N.Y. Feb. 18, 2009)Thus, this number reflects
both the AEDPA'’s ongrear limitations periodnd the
ninety-day period that petitioners have to file a petiti

for a writ of certiorari before the U.S. Supreme Court.
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his habeas petitiobheginning December 10,
2014.

The AEDPA, however, also provides for
tolling of the limitations period wheria
properly filed application for State pesbn-
viction or other collateral review with respect
to the pertinent judgment or claim is pend-
ing.” 28 U.S.C. § 2244(d)(2). Here, thi&al
court had denied petitioner’s collateral chal-
lenge to his conviction under C.P.L.
8440.10, and the Second Department had de-
nied him leave to appeal that decision. On
December 10, 2014, when petitioner’'s time
to seek leave to appeal his convictbrectly
to the Court of Appeals expired, his motion
for reargument before the Second Depart-
ment on his collateral challenge was still
pending. Therefore, the limitations period
was tolled until the Second Department ruled
on his that motion on December 11, 2014. As
such, petitioner had until December 11,
2015—one year from the date the tolling pe-
riod ended—to file his habeas petition.

His petition, filed over six monthafter
the deadlings plainly untimely unless one of
the exceptions enumerated §8 2244(d)(1)
applies? An examination ofpetitioner’s

See Smithv. Lord, 230 F. Supp. 2d 288, 291 (E.D.N.Y.
2002) (“A prisoner’s judgment of conviction becomes
final under Section 2254 of the AEDPA when the
United States Supreme Court denies thesgmeis
petition for a writ of certiorari or the time for seeking
such a writ has expired, which is 90 days.By con-
trast, where, as here, a petitioner does not seek relief
from the state’s highest court, the limitations period
begins to run when thentie to seek such state relief
expires. See 28 U.S.C. 8244(d)(1)(A; see, eg., Da-

vis, 99 F. Supp. 3d at 38545 a result of Petitiner’s
failure to timely file a notice of appeal within thirty
days as required by section 460.10 of the New York
CPL, hisjudgment of conviction became final on
March 28, 1996, when the thirty day [weffor seeking
review expired.).



claims howeverreveals that no such excep-
tions apply. Petitionerdoes not argu@or is
there any basis in the record to support an ar-
gument)that there was any legal impediment
barring him from filng hispetition, that there
has been any intervening aadplicable es-
tablishment of a catitutional right to which
he would be retroactivelgntitled, or that the
factual predicate for his claims was not dis-
coverablethrough the exercise of due dili-
gencen the year prior to the filing of his ha-
beas claim.

Petitioner raises the following claims: (1)
the police lacked probable causereasona-
ble suspicioro believe he committed the of-
fenses for which he was arrested; (2) his
counsel was ineffective at @hsuppression
hearing; (3) the trial court lacked jurisdiction
to accept the plea on a crime not charged in
the indictment and not constituting a lesser
included offense; (4) his resentencing was
improper because he was absent](5) ap-
pellate counsel was ineffective because he
failed to raise these arguments and failed to
seek leave to appeal to the Court of Appeals.
(See Pet. at3—-5.) None of thesargumerd,
however, implicates angf the exceptions to
the general rule that the ogear limitatiors
period runs from the date the judgment be-
comes final

First, petitioner des not identify any le-
gal bar thatrevenéd him from seeking ha-
beas reliefand, thusSection 2241(d)(1)(B)
plainly does not apply. Second petitioner
does notidentify a new costitutional right
that would operate retroactively to provide
him relief. On the contrary, the righthe
claims were violated were established well
before his direct appeal of his conviction to
theSecond Departmentee United Satesv.
Fisher, 702 F.2d372, 375 (2d Cir. 1983)
(probable cause required to justify arrest);
Srickland v. Washington, 466 U.S. 668, 686
(1984)(“[T] he right to counsel is the right to
the effective assistance of counsglPeople

v. Castillo, 8 N.Y.3d 959, 961 (20071hold-
ing that a guilty plea to a charge not included
in the indictment and not constituting a lesser
included offense of any count in the indict-
ment is jurisdictionally defective)inited
Satesv. Agard, 77 F.3d 22, 24 (2d Cir. 1996)
(discussing right tbe present at sentencing);
Claudio v. Scully, 982 F.2d 798, 803 (2d Cir.
1992) (holding that a petitioner was denied
effective assistance of appellate counsel).

Thethird and finalpossible justification
for the belated filing of his petition is thatth
factual predicates for hidaims were not dis-
coverable with an exercise of reasonable dil-
igence until the year prior to the filing of the
habeas petition Petitioner does not attempt
to make this argumenandfailing to assert
the claim can alone beaunds to find the ex-
ception inapplicable.See, e.g., Goodwin v.
Pallito, No. 2:14 CV 11qQWKS), 2015 WL
778613, at *4 (D. Vt. Feb. 24, 201%on-
cluding that § 2244(d)(1)(D) would not apply
where petitioner d[id] not assert that he ob-
served the allegetheffective conduct only
recently). In any eventhe factual predicate
for all of petitioner’s claims were discovera-
ble before the statute of limitations began to
run on December 14, 2014. Specifically, he
knew of the facts constituting the bases (1)
for his Fourth Amendment claim the day he
was arrested, (2) for his ineffective assistance
of trial counseklaim at the time of the sup-
pression hearing, (3) for his jurisdictional
claims on the day he pleaded guilty, (4) for
his resentencing claims when he was resen-
tenced, and (5) for his ineffective assistance
of appellate counsetlaims when counsel
filed his direct appeal and failed to seek leave
to appeal the Second Department’s decision
on direct appeal. All of these instances oc-
curredbefore December 11, 2014.

Accordingly, becauspetitioner’s claims
were not filed within a year after his judg-
ment of conviction became final and none of
the groundshat could trigger the running of



the limitatiors period at a later date apply, pe-
titioner’s claimis untimely.

2. Equitable Tolling

Although the instant petition is untimely,
in “rare and exceptional” circumstances, the
oneyear statute of limitations is subject to
equitable tolling.See Smith v. McGinnis, 208
F.3d 13, 17 (2d Cir. 2000%ee also Warren
v. Garvin, 219 F.3d 111, 113 (2d Ci2000).

In order to obtain the benefit of equitable toll-
ing, a petitioner must make two showings: (1)
he must demonstrate that “extraordinary cir-
cumstances prevented him from filing his pe-
tition on time” and (2)he must have “acted
with reasonable diligence throughout the pe-
riod he seeks to toll."Smith, 208 F.3d at 17
(citation omitted). The petitioner bears the
burden to affirmatively show that he is enti-
tled to equitable tolling.See Pace v. DiGug-
lielmo, 544 U.S. 408, 418005) Muller v.
Greiner, 139 F. App’x 344, 345 (2d Cir.
2005).

Petitioner seeks equitable tolling on the
ground that he has diligently been pursuing
his state court remedies by filing his petition
for a writ of errorcoram nobis under C.P.L.
440.30 and his C.P.L. 440.10 motion to va-
cate, both filed on January 4, 2016. (Pet. at
5.) He also claims actual innocence of the
charges to which he pled guiltyld()

Petitioner has not satisfied either prong of
the test for equitable tolling. Firste has not
explicitly identifiedwhat caused him to delay
filing his habeas petition until after the expi-
ration of the limitations period on December
11, 2015. Thus, this court is incapable of de-
termining whether “extraordinary circum-
stance” excused this late filing. Further-
more, to the extent he seeks to equitably toll
the limitations period on theasis of ineffec-
tive assistance of appellate counded has
not established that the assistance was so

egregious as to qualifs an “exceptional cir-
cumstance” warranting relief The Second
Circuit has indicated thdta garden variety
claim of excusable neglect . does not war-
rant equitable tolling. Rivasv. Fischer, 687
F.3d 514, 538 (2d Cir. 201®)olding that pe-
titioner did not staten “exceptional circum-
stance” warranting equitable tolling where he
claimed ineffective assistance of counsel as
the reason for the delay)see also Davis v.
Bradt, No. 10CV-3587, 2010 WL 3943450,
at *2 (E.D.N.Y. Oct. 6, 2010)Thomas V.
Donnelly, No. 10 CIV. 3922 LTS AJP, 2010
WL 4628009, at *4 (S.D.N.Y. Nov. 16,
2010), report and recommendation adopted

as modified, No. 10 CIV. 3922 LTS AJP,
2011 WL 4448948 (S.D.N.Y. Sept. 26,
2011) Petitioner has not met his burden in
showing that hisppellateattorney’sactions
rise above the level of “excusable neglect.”
Rivas, 687 F.3d at 538For instance, he has
not alleged that his attorneyéwer spoke to
or met[him] . . .made no effort to locaipe-
titioner] . . . failed tdkeep[petitioner]reason-
ably informed about the status of the cps$
failed to explain thenatter to the extent rea-
sonably necessary to permijefitionef to
make informed decisions regarding the repre-
sentation.” Baldayaque v. United States, 338
F.3d 145, 152 (2d Cir. 200@)olding that pe-
titioner adequately stated attorney incompe-
tence as a ground for equitable tolliigdme
brackets omitted) Instead, he has merely as-
serted that his attorney was incompetent be-
cause he failedo seek leave to appetie
Second Departmerst’decision affirming his
conviction on direct appeal tbe New York
Court of Appeals. With no additional infor-
mation, this court cannot conclude from this
simple assertion that an “extraordinary cir-
cumstance” exists warranting equitable toll-

ing.

In any event petitioner has not shown
that he acted “with reasonable diligendei-
ing the limitations periodSmith, 208 F.3d at
17. Specifically, petitioner does not explain



why he took no action to pursue state reme-
dies from the time his motion for reargument
was denied on December 11, 2014 until the
time he filed his two collateral challenges in
state court on January 4, 2016. Nor does he
explain why he did not file a halsepetition
during this time. Thus, he has failed to prove
that he “acted with reasonable diligence
throughout the period he seeks to toll.”
Smith, 208 F.3d at 1;seealso Pace, 544 U.S.

at 418 (burden on petitioner to show entitle-
ment to equitable tohig).

Consequently, the Court concludes that
petitioner is not entitled to equitable tolling.

3. Actual Innocence

Finally, petitioner asserts he is entitled to
an exception to the ongear statute of limita-
tions because he is actually innocent of the
offensedo which he pleaded guiltyit is true
that“a credible showing of actual innocence
may allow a prisoner to pursue his constitu-
tional claims. . . on the merits notwithstand-
ing the existence of a procedural bar to re-
lief.” McQuigginv. Perkins, 133 S. Ct. 1924,
1931 (2013) To be entitled to relief on the
grounds of actual innocence, however, a pe-
titioner’s claim ‘must be supported byew
reliable evidence-whether it be exculpatory
scientific evidence, trustworthy eyewitness
accounts, or critical physical eviderethat
was not presented at trial.Rivas, 687 F.3d
at 541. Petitioner’s bald, unsupported asser-
tion of innocence plainly does not qualify,
seg, e.g., Gibsonv. State of N.Y., No. 15CV-
6335 (KAM), 2016 WL 614673, at *3
(E.D.N.Y. Feb. 16, 2006 Smallsv. Lee, No.
12CV2083KMKLMS, 2016 WL 5334986, at
*14 (S.D.N.Y. Sept. 22, 2016)especially
given his admission to the charged crimes at
his sentencing hearin(Resp.’s Aff. I 10;
Plea Minutes at-67), see Bower v. Walsh,

703 F. Supp. 2d 204, 228 (E.D.N.Y. 2010)
(“[T] he fact that [a habeas petitionagmit-
ted perpetrating the crime under oath can be
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considered in connection with his present
claim that he is actually innoceit. Thus,
petitioner has not shown that his failure to
comply with the one/ear statute of limita-
tions should be excused on the grounds of ac-
tual innocence.

I1l. CONCLUSION

For the reasons stated abovespond-
ents’ motionto dismiss is granteth its en-
tirety.

SO ORDERED.

JOSEPH F. BIAKCO

United States District Judge
Dated: January 31, 2017
Central Islip, NY

* % %

Petitioneris proceedingoro se. Respondent
is represented bristin Connell and Monica
Leiter, Assistant DistricAttorneys on behalf
of Madeline Singas, District AttorngNas-
sau County District Attornég Office 262
Old Country Road, Mineola, NY 11501.



