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SPATT, District Judge:

On August 29, 2016, Ipintiff Striker Sheet Metal 1l Cordthe “Plaintiff” or “Striker”)
initiated this declaratory judgmerdction against theaflendantHarleysvilleInsurance Company
of New York (“Harleysville” or the “Defendari) in the Supreme Court of New York, Nassau
County. Harleysville subsequently removed this action to this Court on October 24, 20&6.

complaint allegeghat Harleysville wrongly denied $ter coverage under a general liability
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policy for claims arising from an ettiejob injury to one of Striker's employeesSeeDocket
Entry (“DE”) 1.

Presently before the Coud amotionfor summary judgmerfiled by the Defendant on
July 11, 2017pursuant to Federal Rule of Civil Proceduregy. R.Civ. P.” or “Rule”) 56,and a
crossmotion for summary judgment filed by the Plaintiff on August 15, 2017, pursugabi®.
Civ.P.56.

For thereasons set forth hereitheDefendaris motion forsummary judgment is granted
in its entiretyand the Plaintiff's motion for summary judgment is denied.

|. BACKGROUND

A. THE FACTUAL BACKGROUND

1. The Accident

On November 1, 2011, Striker, a sheet metal contractor, executed a subqgginéract
“Subcontract”)with Trystate Mechanical, Inc. (“Trystate”), a HVAC contractor, to “funnal
material and labor for a complete sheet metal system” for a constructiont @iojee Public
Theater, located at 425 Lafayette Street, New York, NY (the “Construstiet). Defendant’s
Local Rule 56.1(a) Statement of Undisputed Facts (“Defendant’s 56.1 Stddef2nt

On January 10, 2012, Striker employee Randal Fiore (“Fiore”) allegedly suffgueiés
during the course of his employment at the Construction &itef 3. In his deposition, Fiore
testified thatwhile delivering HVAC ductwork to the Construction Site, he removed a hand truck
from aStrikerownedtruck, and helped load the hand truck with the ductwddk y 4. With the
hand truck filled with ductwork, Fiore maneuvered the hand truck to a ramp, and in the process of
moving the hand truck up the ramp, Fiore tripped on “construction debris” anttifelccording

to two Striker employees who were present, Kevin Spaun and Brian Zeller, as allrgsry
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and lliness Incident Repaiited with the Occupational Safety and Health Administratieiore
was injured as the hand truck was being removed from Striker’'s t8e#DE 15, Ex. B; DE 14,
Ex. Dat45:8-46:4;d. Ex. Eat50:8-51:13.

On January 11, 2012, Fiore was treated by Dr. Richard Obedian fatléged back
injuries, which he claim@ere sustained in the incident the previous daynedical questionnaire
which is signed by Fiore asks the undersigned to briefly describe the naturenairkhimjury.
The response to that question wgg emoving a hand cart off of the truck at work and placing it
down once | tried to stand up | dropped to my knees uncontrollably with not being able to stand
for 510 mins at 6:35am Mon morning.” DE 14, Ex. C.

2. The Harleysville Policy & Coverage Disclaimers

From April 1, 2011 to April 1, 2012, Striker was insured Hgrleysville under a
commercial generalidbility policy, specifically number GL0O0000029124J (the “Harleysville
Policy”). Id. Ex. F; Defendant’s 56.1 Statement q In relevant part, the Harleysville Policy
states:

SECTIONI -COVERAGES

COVERAGE A BODILY INJURY ANO PROPERTYDAMAGE LIABILITY

1. InsuringAgreement

a. Wewill pay those sumsthat the insuredbecomeslegally obligatedto pay as
damagedecauseof "bodily injury” or 'property damage'to which thisinsurance
applies.We will have theright and duty to defend the insuredgainstany 'suit”

seeking thoselamagesevenif the allegationsof the "suit" aregroundlessfalse,or
fraudulent.

2. Exclusions

This insurance does not apply to:

* * *



g. Aircraft, Auto Or Watercraft
‘Bodily injury” or "propertydamage'arisingout ofthe ownershipmaintenanceyse

or entrustmento othersof anyaircratft, "auto” or watercraftownedor operatedby or
rentedor loanedto anyinsured Useincludes operatiomnd "loading orunloading".

* * *

11. “Loading or unloading” means the handling of property:

a.After it is moved from the place where it is accepted for movement into or onto an
aircraft, watercraft, or “auto”;

b. While it is in or on an aircraft, watercraft, or “auto”;

c. While it is being moved from an aircraft, watercraft, or “auto” to the placeaihe
is finally delivered,;

but “loading or unloading” desnot include the movement of property by means of a
mechanical device, other than a hand truck, that is not attached to the aircraft,
watercraft, or “auto”.

DE 14, Ex. F.The Harleysville Policy was in effeat the time of Fiore’s accidentd.

On July 19, 2012, Insight Companies, Inc., Striker’s insurance agent filed a Notice of
Occurrence/Claim with Harleysville, notifying them of the accideriee DE 14, Ex. G;
Defendant’'s 56.1 Statement § 50n July 25, 2012, Harleysville sent a letter to Striker
acknowledging receipt of the clainteeDE 14, Ex. H.

On July 26, 2012, Harleysville sent Striker a disclaimer letter informing Sthie the
Harleysville Policydid not cover claims for bodilyjury to employees, and stating that the “auto
exclusion” appliedo the instant situationSeeDE 14, Ex. I; Defendant’s 56.1 Statement { 6. This
disclaimer letter was sent to Striker seven days after Harleysville receatied of the accident.

On Auwgust 9 2012 the insurance carrier for Trystate sent a letter to Striker, copying
Harleysville, stating that pursuant to the Subcontract, Striker was obligatel@éfend and

indemnify Trystate against any future claims brought by Fiore comgethe acadent. SeeDE



15, Ex. H. On August 28, 2012, Trystate’s insurance carrier sent Striker a second tkttes,
with a copy sent to Harleysville&See id Ex. .
On September 6, 2012, Harleysville sent an email to Striker asking for additional
information about that accident, including,
[1.] Was the truck that was being unloaded owned, leased, rented or loaned to
Striker? [2.] If one of the above, please provide the year, make and model of the
truck. [3.] Wasthe truck that was being unloaded a supplier’s truck? If so, do you

know the name of the supplier? [4.] What is the name of your foreman that was on
that job and his/her contact number?

DE 14, Ex. J.The next daysStriker responded: “Unloading the truck, yes the truck belonged to
Striker info enclosed. Henny Spaun was the foreman, however was not present at tfi¢htene
accident. Our driver Brian Zeller ... handed [Fiore] a hand truck turned his bddkiare] was
on the ground.”ld. That same dayHarleysville informed Striker that it would “be denying the
claim under Striker's GL policy due to an auto exclusiorid. On September 17, 2012,
Harleysville senta second disclaimer letter tdri®er, disclaiming coverage based on the auto
exclusion. SeeDefendant’s 56.1 Statement  7; DE 14, Ex. K.
B. THE PROCEDURAL BACKGROUND

On February 27, 2014, Fiore filed a personal injury action against Westerman Carstruct
CompanyInc., Westerman Construction Management and Consulting, and EurotechuCarstr
Corp., in the Supreme Court of New York, Nassau County, seeking damages for the injuries he
allegedly sustained in the accident on January 10, Z0% “Underlying Action”) See
Defendant’s 56.1 Statement § 8; DE 14, Ex. L. The complaint innlderlying Action asserted
causes of action for negligence and violations of New York Labor Law 88 200, 240(1) and 241(6)
Defendant’'s 56.1 Statement § 16. In August 2014, Westerman Construction Company
(“Westerman”)filed a thirdparty complaint agains$triker in the Underlying Action alleging
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claims of contractual indemnity and common law contribution and indem8igDefendant’s
56.1 Statement  9; DE 14, Ex. M.

On December 1, 2014, Twin City Fire Insurance Compg@iwin City”), Striker's
commerd¢al automobile insurance carrier, agreed to defend Striker in the UnderlyithgnAc
pursuant to a reservation of righ8eeDefendant’s 56.1 Statement { 10; DE 14, Ex(x.March
5, 2015, Twin City issued a second resaorabf rights letter to Strike stating in pertinent part,
“[o]ur investigation reveals that Mr. Fiore allegedly was injured while mdeargying a hand
truck.” SeeDefendant’s 56.1 Statement { 11; DE 14, Ex. O.

On December 1, 2015, Striker's counsehtHarleysville an email, whit contained
Fiore’s verified responses to Westerman'’s Bill of Particul®E&. 14, Ex. P; DE 15, Exs. S, T.

As mentioned above, on August 29, 2016, Striker filed a declaratory judgment action
against Harleysville in the Supreme Court of New York, Nassaumni@oSeeDE 1. On October
24, 2016, Harleysville removed the instant action to this Court. Four days later sMifiddijed
an answer to the instant complaiseeDE 6.

II. DISCUSSION
A. STANDARD OF REVIEW

1. FED.R.Civ.P.56

Pursuant to Rule 56, a “court shall grant summary judgment if the movant shothetbat
is no genuine dispute as to any material fact and the movant is entitled to judgmenttas af ma
law.” FeD. R.Civ. P.56(a);seeTolbert v. Smith790 F.3d 427, 434 (2d Cir. 201®wong V.
Bloomberg 723 F.3d 160, 1685 (2d Cir. 2013)Holcomb v. lona Col).521 F.3d 130, 137 (2d

Cir. 2008). A dispute is genuine if the “evidence is such that a reasonable jury couldaretur



verdict for the nonmoving party.Anderson v. Liberty Lobby, Inc477 U.S. 242, 248, 106 S. Ct.
2505, 2510, 91 L. Ed. 2d 202 (1986).

It is the movant’s burden to initially demonstrate the absence of material fqgtseblude
summary judgmentSee Huminski v. Corsone296 F.3d 53, 69 (2d Cir. 20Dp&iting Castro v.
United States34 F.3d 106, 112 (2d Cir. 1994)). Such a “burden on the moving party may be
discharged byshowing’ ... that there is an absence of evidence to support the nonmoving party’s
case.” PepsiCo, Inc. v. CocaColdo, 315 F.3d 101, 105 (2d Cir. 2002) (quotidglotex Corp.

v. Catrett 477 U.S. 317, 325, 106 S. Ct. 252854,91 L. Ed. 2d 265 (1986)). If the moving party
meets the initial burden, the nonmoving party must present specific facts that ttatedrese is

a genuine issue that should be left for the-fexcter to decide.Davis v.New York 316 F.3d 93,
100 (2d Cir. 2002)see also Matsuhita Elec. Indus. Co. v. Zenith Radio Céiih U.S. 574, 586
87, 106 S. Ct. 1348, 1356, 89 L. Ed. 2d %B8886) (requiring the nonmoving party to “do more
than simply show that there is some metaphysical doubt as to the matesial. fiet nonmoving
party must come forward wittspecific facts showing that there is a genuine issue for trial.
(internal citations ottted)). Mere conjecture, specuiah, or conclusory statements amet
enough to defeat summary judgmeiulak v. City of New YorkB8 F.3d 63, 71 (2d Cir. 1996)
(internal citations omitted)The “mere existence of a scintilla of evidence” is insidficto defeat
summary judgmentAnderson477 U.S. at 252.

In considering a summary judgment motion pursuant to Rule 56, the Courtvieusthe
evidence in the light most favorable to the qmaving party ...and may grant summary judgment
only when‘no reasonable trier of faatould find in favor of the nonmoving party. Allen v.
Coughlin 64 F.3d 77, 79 (2d Cir. 199Ghternal citations omittedee alsdoro v. Sheet Metal

Workers’ Int'l Ass'n 498 F.3d 152, 155 (2d Cir. 200f)oting that in deciding a summary
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judgment motion, the court will “construl[e] the evidence in the light most faworablkhe
nonmoving party and draw(] all inferences and resolv[e] all ambiguities in fatioe olonmoving
party”); Amnesty Amv. Town of W. Hartford361 F.3d 113, 122 (2d Cir. 2004) (stating that in
deciding a Rule 56 motion, the court “is not to weigh the evidence but is instead requird to vi
the evidence in the light most favorable to the party opposing summary judgment, tdldraw a
reasonable inferences in favor of that party, anéstchewcredibility assessments(internal
citations omitted))

It is not the Court'gesponsibilityto resolve any purported issues of disputed facts, but
merely to “assess whether there are anydagssues to be tried, while resolving ambiguities and
drawing reasonable inferences against the moving pakgight v. U.S. Fire Ins. Cp804 F.2d
9, 11 (2d Cir. 1986jinternal citations omitteclaccordCioffi v. Averill Park Cent. Sch. Dist. Bd.
Of Educ, 444 F.3d 158, 162 (2d Cir. 2006) (noting that the responsibility of the district court is
not “to weigh the evidence and determine the truth of the matter but to determineritrerinés
a genuine issue for trialg@otingAnderson477 U.S. aR49). “A genuine issue of fact for trial
exists when there is sufficient evidence on which a jury could reasonably find folathff.”
Cioffi, 444 F.3d at 162 (quotingnderson477 U.S. at 252).

2. The Plaintiff's Violation of Local Rule 56.1

The Local Rules of the United States District Courts for the Southern andHasteicts
of New York (the “Local Rule(s)”) direct parties moving for summary judgt to file a “short
and concise statement . . . of the material facts to which the moarhggontends there is no
genuine issue to be tried.” Local R&k&.1(a). Parties who opposenation are similarly directed

to respond to each numbered paragraph, and “each statement controverting anytstdteme



material fact, must be followed by ditan to evidence which would be admissible, set forth as
required by ED. R.Civ. P.56(c).” Local Rule 56.1(d).

FeED. R.Civ. P. 56 states that a party who either asserts or disputes a fact must support that
assertion by “citing to particular parts of maals in the record, including depositions, documents,
electronically stored information, affidavits or declarations, stipulatiockifling those made for
purposes of the motion only), admissions, interrogatory answers, or other Inatéea. R.Civ.
P.56(c)(1)(A)

Here, the Plaintiff has failed to follow the directives of Local Rule 56.1FandR. Civ.
P.56(c). In response to the fourth paragraph ofDkeéendant’'s 56.1 Statemerihe Plaintiff
merely “den[ies]” the relevant fact without cigj a single piece of evidence in support of its denial.
DE 11 at 23. In a number of additional responses, the Plaintiff asserts its corra@oteparticular
fact without a single citation to evidence in suppdiits assertionsSee, e.gid. at3-4.

While this Cout could ostensibly conduct an exhaustive review of the record, it declines
to do so here. Rule 56 does not require the Court “to perform an independent review of the record
to find proof of a factual disputeAmnesty Am.288 F.3dat 470 (citations omied); see also
Giannullo v. City of New Yori822 F.3d 139, 145 (2d Cir. 2003) (stating that the purpose of Local
Rule 56.1(d) “is to free district courts from the need to hunt through voluminous redtrdst
guidance from the parties”) (internal citats and alterations omitted). “Rather, the party opposing
the summary judgment motion has the obligation to point to admissible evidence irotideimec
support of any claim that there is a disputed issue of material faditie v. Potter 404 F. Supp
2d 521, 527 (S.D.N.Y. 2005). The Plainfdfled to point taadmissible evidence to support claims

of disputed issues of fact in multiple parts of its response to the Defendant’s 5arieState



Therefore, theCourt will deem the Defendantassertios in paragraphs four as well as
eight through ten as admitted by the Plairtiff the purposes of deciding this motjdrecause
“where there are no citations or where the cited materials do not support tieé é&sertions in
the Statements, the Court is free to disregard the assertimit? v. Rockefeller & C9.258 F.3d
62, 73 (2d Cir. 2001) (internal alterations omitted) (collecting cases)lso Fiedler v. Incandela
No. 14CV2572SJFAYS, 2016 WL 7406442, at *6 (E.D.N.Y. Dec. 6, 2016) (“The court need not
consider as true any fact that is not supported by admissible evidenaed \(¢ititehurst v. 230
Fifth, Inc, 998 F. Supp. 2d 233, 260 (S.D.N.Y. 20149yares v. Cityscape Tours, Inblo. 11
CIV. 5650 AJN, 2014 WL 969661, at *2 (S.D.N.Y. Mar. 12, 2014), affd, 603 F. App’x 16 (2d
Cir. 2015) (where the Plaintiff failed to provide any citations to the record, the Geemed
“[e]lach numbered paragraph in the stagaimof material facts set forth in [the] defendants 56.1
statement admitted for purposes of the motion”) (citing Local Rule 56.1)n@lriglterations
omitted);Hoefer v. Bd. of Educ. of Enlarged City Sch. Dist. of Middletdvan 10 CIV. 3244 ER,
2013 WL 126238, at *1 n.3 (S.D.N.Y. Jan. 9, 2013) (deeming all of the Defendants’ assertions
supported by evidence admitted where the Plaintiff failed to cite to admissitidses);Costello
v. N.Y. State Nurses Assi83 F. Supp. 2d 656, 661 n.5 (S.D.N.Y. 2011) (disregarding the
plaintiff's responses to a defendant’'s Rule 56.1 statement where the plaitadf ttarefer to
evidence in the record. T.C. v. Med. Billers Network, InG43 F. Supp. 2d 283, 302 (S.D.N.Y.
2008) (disregarding assertions “not accompanied by citation to admissible e¥jidéniee, 404
F. Supp. 2&t527 (deeming all of the defendant’s assertions in its 56.1 statement admitted by th
Plaintiff for failure to rely on admissible evidence).

Accordingly, thosdacts are drawn from #hDefendant'$6.1 Statement and are deemed
admitted where the Defendani@éssertions are supported by evidenSee Baity v. Kralik51 F.
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Supp.3d 414, 421 (S.D.N.Y. 2014) (“[T]he Court has only relied upon uncontroverted paragraphs
of Defendants’ Rule 56.1 Statement where the record evidence duly supports Dsfendant
contentions.”);Johnson v. IAC/Interactive Cof2 F. Supp. 3d 504, 508 (S.D.N.Y. 2014) (stating
that the Court was “mindful that [t]he local rule does not absolve the partyngeskinmay
judgment of the burden of showing that it is entitled to judgment as a matter, @rdwa Local

Rule 56.1 statement is not itself a vehicle for making factual assertions thathareise
unsupported in the record.” (internal citations and quotatiarksnomitted))Berdugo v. City of

New YorkNo. 03 Civ. 7319, 2004 WL 1900357, at *1 (S.D.N.Y. Aug. 23, 2004) (where plaintiff
failed to follow requirements of Local Rule 56.1, deeming defendants’ statemendgtef f
admitted, but only to the extent that they were supported by the record).

B. DuTY TO INDEMNIFY

Harleysville argues that it has no duty to indemnify Strikerabse the Harleysville
Policy’s auto exclusion precludes coverage in the Underlying ActRinkerrespondghat the
exception does not apply and the Harleysville Patiogsapplyto the incident. As explained
below, the Courtinds that theauto exclusion dogsevents coverage.

As a threshold matter, the Court first determines that the Harleysville Policigs au
exclusion is clear and umdbiguous. See Paks Real Estate Purchasing Grp. v. St. Paul Fire and
Marine Ins. Co,. 472 F.3d 33, 42 (2d Cir. 2006) (“[T]he initial interpretation of a contract is a
matter of law for the court to decide.” (interratiations and quotation marks omitted)))nder
New York State law, “anbiguity exists where the terms of an insurance contract could suggest
more than one meaning when viewed objectively by a reasonably intelligent person who has
examined the context of the entire integrated agreemdé@tGardenville, LLC v. Travelers Prop.

Cas. of America387 F. Supp. 2d 205, 212 (W.D.N.Y. 20@biting Int'l Multifoods Corp. V.
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Commercial Union Ins. Cp309 F.3d 76, 83 (2d Cir. 2002pee also 10 Ellicott Square Qou
Corp. v. Mountain Valley Indem. C&34 F.3d 112, 119 (2d Cir. 2011) (stating that the Court will
interpret the provision in light of its “plain and ordinary meaning” if it is unambigyotsrnal
citations omitted))

The relevant aat exclusion ba coverage for fb]odily injury’ ... arising out of the
ownership, maintenance or use or entrustment to others of any ... ‘auto’ ... owned or operated by
... any insured. Use includes operation and ‘loading and unloading.” This langualgarsafad
unambiguas and allows no opportunity for construction as a question of fabtgjv Hampshire
Ins. Co. v. Jefferson Ins. Co. of New Y&@k3 A.D.2d 325, 32524 N.Y.S.2d 39ZN.Y. App.

Div. 1995), and strikingly similar to other auto exclusions which have been approved in this
Circuit. See, e.gNautilus Ins. Co. v. 93 Lounge In&o. 14cv-1029, 2017 WL 1207528, at *7
(E.D.N.Y. Mar. 31, 201 7fsimilar auto exclusion was determined to be unambiguduslor Ins.

Co. v. GolovuninNo. 07%cv-4792, 2013 WL 5437025, at *6 (E.D.N.Y. Sept. 27, 20Eame)

U.S. Specialty Ins. Co. v. LeBeau, Ji&7 F. Supp. 2d 500, 505 (W.D.N.Y. 20129n(=).

Given that the auto exception the Harleysville Policys clear and unambiguous, the
Court must now determine whethaetexclusion specifically contemplates the circumstairces
this case The Defendant alleges thaven in the version of the facts most favorable to the
Plaintiff, under New York law, the “loading and unloading” portion of the auto excegiies.
The Plantiff counters that regardless of whether Fiore’s accident occurratydbe “loading and
unloading” process, the lack of causatrefated to the use of a vehigleecludes the use of the
auto exception.

To interpret ‘loading and unloading’ clauses in insurance contracts, New lsark

subscribes to the ‘completed operations’ doctrikmhawk Val. Fuel Co. v. Home Indem. 8.
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Misc. 2d445, 448, 165 N.Y.S.2d 35R.Y. Sup. Ct. 1957) This doctrine “not only [covers] the
immediate transference of the goods to or from the vehicle, but the ‘completeicrpeavat
transporting the goods between the vehicle and the place from or to which thegirmye b
delivered.” Wagman v. Am. Fid. & Cafo, 304 N.Y. 490, 494, 109 N.E. 59RI.Y. 1952);
Broome Cty. Cap. Fire Ins. Co. v. Aetna Life & Cas. C@5 Misc. 2d587, 590, 347 N.Y.S.2d
778 (NY Sup. Ct. 1973)“[A]n unloading operation is not completed until the ‘goods’ to be
delivered have reached their ultimate destination.” (internal citations omitteHyen an
“employeeés return to the truck with his empty dolly for the purposes of further unloading and
delivering” may be covered under the doctriéertz. Corp. v. Bellin28 A.D.2d 1101, 1101, 28
N.Y.S.2d 14QN.Y. App. Div. 1967)(internal citations omittedaff'd, 22 N.Y.2d 736, 238I.E.2d
211 (N.Y. 1968).

Harleysville “bears the burden of showing that an exclusion applies to exemumit f
covering a claim.”MBIA Inc. v. Fed. Ins. Cp652 F.3d 152, 158 (2d Cir. 2011Because this is
a general liability insurance policy rathééran an automobile insurance policy, exclusions are
subject to anarrow interpretation.Finch v. Steve Cardell Agency36 A.D.3d1198, 1202, 25
N.Y.S.3d 441 (N.Y. App. Div. 2016).

In the instant case, there are two versions of eventsltegedlycausd injury to Fiore.
In one version, told by two withnessesported in a medical form containing Fiore’s signagtanel
stated inan OSHA document, Fiore was injured as the hand truck was being removed from
Striker’s truck. See e.g, DE 14, Ex. CEx. D 45:846:4, Ex. E 50:&1:13; DE 15, Ex. B. In
another version, told by Fiore during his depositiothe Underlying Action, Fiore was injured
while travelling up a ramp with the hand truck after loading the HVAC units onto the hand truck.

SeeDefendant’s 56.1 Statement § 4.
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Regardless of the versiaccepted by the Court for the purposes of adjudicating the instant
motions it is undisputed that Fiore was in the process of removing HVAC ductwork from the
Striker truck and delivering it to the Cstnuction Sitewhen he sustained his alleged injuries
Therefore there is no dispute that the incident occurred during the loading or unloading period, a
contemplated by New York State lavihen examining either party’s summary judgment motion

The Plainiff’'s main contention, both in opposition to the Defendant’'s summary judgment
motion, and in support of itsam, is thatwhile the injuryoccurred during the unloading process,
it occurred from a condition unrelated to the procéssloading the HVAC units. Fdine reasons
stated below e Court disagreasith this contention. When an incident occurs during the loading
or unloading process, the existence of coverage under the relevant provision of thespolicy i
flexible and does not require the defendant to show that the vehicle itself caused yheSegyr
e.g, Eagle Ins. Co. v. Butt69 A.D.2d 558, 559, 707 N.Y.S.2d 1{8.Y. App. Div. 2000)
(collecting New York State law cases).

However, it is not sufficient to merely demonstrate that the incident odcdureng the
loading or unloading period. The defendant must demonstrate that the accident resulted from
“some act or omission related to the use of the vehidte;"see also Elite Ambulet@orp. v. All
City Ins. Co, 293 A.D.2d 643, 64445, 740N.Y.S.2d 442AN.Y. App. Div. 2002) (upholding the
trial court ruling that the auto insurance company was not obligated to defend omiiiydenause
“the accident was not the result of an act or omission related to the use ofithe’eRut another
way, “it is settled that where an accident results from an act inherent in cfydisdated to the
process of the moving of the goods from the vehicle to the place to which theyardelivered,
then there is coverage Cosmopolitan Mut. Is. Ca v. Baltimore and Ohio R.R. Cd.8 A.D.2d

460, 462, 240 N.Y.S.2d 88 (N.Y. App. Div. 19GBjternal citations omitted).
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The factual discrepancies between the two versibtise incidentare immaterial for the
instant summary judgment motions. To adjudicate the Afardummary judgment motion, the
Court uses Harleysville’s version of the incident, viewed in the light most faleota the
Defendant.SeeDE 14, Ex. C, Ex. D 45:86:4, Ex. E 50:&%1:13; DE 15, Ex. B. This set of facts
unquestionably falls within the realm of the auto exception under New York State laiwjuAn
that occurs while removing a hand truck from Striker’s truck is not only during theescoiutise
loading or unloading period, but alsoa direct result from “some act or omission related to the
use of the vehicle.”Eagle Ins. Cq.269 A.D.2d at 559. Under New York law, this set of facts
falls under the auto exception and is not covered by a general liability polidyer &nnot entitled
to indemnification under the Harleysville Pgliwhen applyinghe facts in a light most favorable
to Harleysville.

For the purposes of adjudicating the Defendant’s summary judgment motion, the Court is
required to view the facts in a light most favorable to Striker. Therefore, the @itluuse
Striker’s version of the incidentiewed in the light most favorable to Strikand accept that Fiore
was injured on the ramip the course of carrying the HVAC ductwork to the Construction Site
As mentioned previously, this indubitably occurred duringltiagling andunloading period as
Fiore was injured prior to the ultimate deliverytbé goods. FurtheFioreallegedlywas in the
process of pushing a hand cart up a ramp at the Construction Site in the course of making the
delivery.

In that process, he claime kripped on a piece of wood at an active construction site,
which, according to his deposition, caused him to sustain his injuries. This injury wasiset
by a defect in a public sidewalk or street, where samtident could happen to anyonegs

Cosmopolitan Mut. Is. Ca, 18 A.D.2d at 462, it occurred in a construction zone and was allegedly
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the result otripping over construction materials while operating construction equipment., Thus
the Court finds that there was a direct causal connection between the inodi¢mé ainloading

of Striker’s truck See, e.gCont'l Cas. Co. v. Duff\26 A.D.2d 630631, 272 N.Y.S.2d 47(N.Y.

App. Div. 1966) Bundschu v. Travelers Ins. C@2 A.D.2d907, 907, 255 N.Y.S.2d 520\.Y.

App. Div. 1964).

Using Sriker’s version of the incident, viewed in a light most reasonable to Striker, the
Court finds that the auto exception to the Harleysville Policy is applicable.elSgikot entitled
to indemnification under this set of facts.

C. DuTY To DEFEND

Having found that the auto exception applies regardieshichfactual versions applied
the Court must then proceed to examine whether Harleysville neverthedeasibty to defend
Striker in the Underlying ActionStriker argues that even if Harleysvilladmo duty to indemnify,
it is required to defend Striker in the Underlying Action. Harleysville contends that yaoodut
defend exists in the instant case.

Under New York law;[t]he duty of an insurer to defend its insured arises whenever the
allegations within the four corners of the underlying complaint potentially give rise to aetbve
claim, or where the insurer has actual knowledge of facts establishingpaabke possibility of
coverag€. Frontier Insulation Contractors, Inc. v. Merchants Mims. Co, 91 N.Y.2d 169, 175,
690 N.E.2d 866 (N.Y. 1997) (internal citations and quotation marks omitgeddrd Town of
Massena v. Healthcare Underwriters Mut. Ins. (38 N.Y.2d 435, 443, 779 N.E.2d 167 (N.Y.
2002).“If the allegations of the complaint are even potentially within the languadlbe wfsurance
policy, there is a duty to defendCGS Indus., Inc. v. Charter Oak Fire Ins. Ct20 F.3d 71, 82

83 (2d Cir. 2013) (quotingjown of Massen&®8 N.Y.2dat443). This makes an insurer’s duty to
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defend considerably broader than its duty to indemn8geBurt Rigid Box, Inc. v. Travelers
Prop.Cas. Corp, 302 F.3d 83, 97 (2d Cir. 200BP Air Conditioning Corp. v. One Beacon Ins.
Grp., 8 N.Y.3d 708, 714, 871 N.E.2d 1128.Y. 2007);Auto. Ins. Co. of Hartford v. Copk
N.Y.3d 131,137,850 N.E.2d 1152N.Y. 2006);Cont’l. Cas. Co. v. Rapimerican Corp.80
N.Y.2d 640, 648, 609 N.E.2d 508.(Y. 1993).

Typically, “[t]he duty to defend ... is derived from the allegations of the complaintand t
terms of the policy. If theomplaint contains any facts or allegations which bring the claim even
potentially within the protection purchased, the insurer is obligated to deféechihicon Elecs.
Corp. v. AmHome AssurCo, 74 N.Y.2d 66, 73, 542 N.E.2d 10418.¥. 1989). “An insurer’s
duty to defend claims made against its policyholder is ordinarily ascertaineginiparing the
allegations of a complaint with the wording of the insurance contré&k Corp. v. Libery Mut.

Ins. Co, 363 F.3d 137, 144 (2d Cir. 200dnternal citations omittegaccord Fitzpatrick v. Am.
Honda Motor Ca. 78 N.Y.2d 61,64,575 N.E.2d 9QN.Y. 1991) (“It is well established that a
liability insurer has a duty to defend its insured in a pending lawsuit if tlelipts allege a
covered occurrence, even though facts outside the four corners of those pleadiags tindi the
claimmaybemeritless or not covered.” (emphasis added)). To be absolved of the duty to defend,
an insurer must establish that “there is no possible factual or legal basis higbrtive insurer

may eventually be held obligated to indemnify the insured under any policy provisimntier
Insulation Contractors, Inc690 N.E.2d at 868-69.

However, the allegations contained in the complaint are not the sole conside&dm®n.
Fitzpatrick 78 N.Y.2d at 63. The scope of the coverage purchased in an insurance polscy limit
an insurer’s obligation to defend the insuredllistate Ins. Co. v. Zyk78 N.Y.2d 41, 45, 574

N.E.2d 1035N.Y. 1991). An insurer is not obligated to defend against a claim if there are no
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factual or legal circumstances that might trigger the duipdemnify. Zuk 78 N.Y.2d at 45
Sturges Mfg. Co. v. Utica Mut. Ins. C87 N.Y.2d 69,74,332 N.E2d 319(N.Y. 1975) (“The
insurer's duty to defend is ... not an interminable one, and will end if and whenhibwss
unequivocally that the damages allegealld not be covered by the policy.”). Moreover, if an
insurer discovers during the course of litigation that the claim or clainsuisile the relevant
indemnification agreement, it may withdraw from the deferGearles F. Evans, Inc. v. Zurich
Ins.Co, 95 N.Y.2d 779, 780, 731 N.E.2d 1109 (2000) (internal citations omitted).

In the instant case, it iswdisputedhat in the Underlying Action, Fiore’s complaint makes
no mention that he was in the process of delivering HVAC ductwork when he was.injured
complaint also fails tpleadmuch of thespecific factual detailsoncerning the inciderthat are
undispuéd in this action.SeeDE 14, Ex. L. In fact, it is largely devoid of any of the specific
factual circumstances surrounding the incide®ee, id While this may be the work ahartful
pleading, the Court is confined to address the allegations of the complaint, “not whaethe®bj
state of reality is.”City of New York v. Liberty Mut. Ins. Cdlo. 15¢cv-822Q 2017 WL 4386363,
at *7 (S.D.N.Y. Sept. 28, 2017)According to the Plaintiff, the failure of Fiore’s allegations to
mention the factuatircumstances surrounding the auto exclusion preclude the Defendant from
shirking its duty do defend.

The existence of extrinsic evidence which excluded the possibility that Stiakerovered
by the Harleysville Policy releases Harleysville of its datydéfend in the Underlying Action.
See, e.g.Zuk 78 N.Y.2d at 45 (holding that the insuierentitled to summary judgment “if it
establishe as a matter of law that there is no possible factual or legal basis on which it might
eventually be obligated to indemnify its insured under any policy proVisioNew York State

law recognizes a narrow exception to the duty to defend, which permits a disaaidedense
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prior to litigation or a withdrawal during the course of litigation, if extrinsicdemce to the
complaint or insurance policy is “unrelated to the merits of the plaintiffiera¢and] plainly
take[s] the case outsidlee policy coverage.” AllaiVindt, Insurance Claims and Disput&€s4:4

at pp. 29394; see, e.g. Town of Moreau v. Orkin Exterminatingo, 165 A.D.2d 415, 568
N.Y.S.2d 466(N.Y. App. Div. 1991) The insurer is only relieved of the duty to defend “where
the [extrinsic] evidence offered ... allow[s] a court to eliminate the possibiliythe insured’s
conduct falls withirthe coverageof the policy.” IBM, Corp, 363 F.3d at 148 (internal quotation
marksand alterations omitt@din re Transtate Ins. Cp303 A.D.2d 516516, 756 N.Y.S.2d 441
(N.Y. App. Div. 2003) (“It is well settled that an insurance carrier can be vetieof its duty to
defend if it establishes, as a matter of law, that there is no possible factuall twalsig on which

it might eventually be obligated fademnifyits insured under any policy provision.” (internal
citations omitted)).While the Second Circ¢uhasacknowledgedhat the precisdelineationsof
the use of extrinsic evidence to prevent an insurer gwencising its duty to defend are unclear
under New York law, it has recognized that extrinsic evidence may be uabdrtdorthe duty

in certainsituations SeeCity of New York2017 WL 4386363, at *12.

Here, the Dedndanthas already established that the auto exception to the Harleysville
Policy is applicable to the claims in the Underlying ActidBeeSectionll.B.; see also Mark
McNicol Enters. v. First Fin. Ins. Co284 A.D.2d 964, 965, 726 N.Y.S.2d 282Y. App. Div.
2007). Itis important that th€ourtuses thepolicy contract itselfo determine the duty to defend,
rather than solely examirsecomplaint drafted by a ngrarty. Neither party’s contractual rights
should depend exclusively on a rparty’s pleading. This is especially true in New York state,

with its liberal pleading regime where “[a] party may amend his pleadings atitmitiMeave of
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court within twenty days after its service, or at any time before the pemiagd$ponding to it
expires, or within twenty days after service of a pleading responding to it.” N.X..R.R 3025.

Although not specifically mentioned in the Underlying Action’s complaint, Fsockdims
arise out of the exact same factual circumstances that this Court has atreladytd becovered
under the auto exception. It has never been disputed that Fiore’s injury occurredtideiring
unloading process. Further, as this Court established in SddBqgrthere is no genuine dispute
thatthe allegednjury was caused by the delivery of the goods. Without such a dispute, there is
no possible legal or factual basis in whibke Harleysville Policy appliesSeeEmployers Ins. Co.
of Wausau v. Harleysville Preferred Ins. C&o. 15CV-4175 2016 WL 815277, at *11
(S.D.N.Y. Feb. 29, 2016@ppeal withdrawnMay 11,2016). These claims thus fall within the
same exclusion undéne Harleysville Policyand thus, Harleysville has no duty to defend Striker
in the Underlying Action.Parler v. North Sea Ins. Co129 A.D.3d 926, 928, 11 N.Y.S.3d 659
(N.Y. App. Div. 2015).

In addition,Harleysville had knowledge of factBrough extrinsic evidence that the claim
was definitively excluded from the policy’'s werage. This extrinsic evidence included
information that was intrinsic to the Underlying action as well as information thégyidaille
learned prior to its initiation.Importantly, the issues and extrinsic evidence present are wholly
irrelevant to theprincipal merits of the Underlying Actigras required by the Second Circuit to
disclaim the duty SeeCity of New York2017 WL 4386363, at *18[T]he extrinsic evidence the
Defendant has presented goes to an issue relevant to the merits of theinghderhplaints.
Unde clearly established New York law, then, such evidence cannot justiéytyib refusal to

defend or provide a basis, in a collateral proceeding, for a declaration temgnthati duty.”).
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On September 7, 2012, approximatelye and a halfyearsprior to the filing of the
Underlying Action, Harleysville received an emaidm Strikerthat informed Harleysville that
Fiore was injured during the unloading process involving a Stakered truck. SeeDE 14, EX.

J. Cathi Houlihan, a manager at Striker who is listed as thiaacbon the General Liability Notice

of Occurrence/Claim fornseeDE 14, Ex. G, and is the recipient of Harleysville’s disclaimer
notices,seeDE 14, Exs. |, K, is the source of tlpgece ofextrinsic evidence. Houlihan’'s email
was sent to a Legal Priiptes Claim Specialist at Harleysville in response to a series of questions
about the incident. Striker's response to Harleysville’s investigative ingoawyrred nine months
after the accident, which constitutes a sufficient time for Striker to havductad its own
investigation and determinkdse relativelgimple factual circumstances.

This is not a case where the “underlying facts made known to the insurer creab@abieas
possibility that the insured may be held liable for some act or omission covetid pglicy.”
Fitzpatrick 78 N.Y.2dat 70(internal citations and quotations omitted). This extrinsic evidence,
from the insured conclusivelyestablishes thatno possible factual or legal basis on which
[Harleysville] might eventually be obligated to indemnify its iresdiunder any policy provision,”
Zuk 78 N.Y.2d at 45, over a year before the initiation of the Underlying Act®ee Cook7
N.Y.3d at 137 (“When an insurer seeks to disclaim coverage on the further basixciiiaioe,
as it does here, the insurer will be required to provide a defense unless it can désnibiastiiae
allegations of the complaint casitat pleadingsolely and entirely within the policy exclusions,
and, further, that the allegationis,toto, are subject to no other interpretatiofiiternal citations
and quotations omitted)).

Additional documents extrinsic to the complaanid the policy documenteinforce this

position. On March 5, 2015, Striker's auto carrier issued a reservation ofletibtsto Striker
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and advised it that its “invagation reveals that Mr. Fiore allegedly was injured while
moving/carrying a hand truck.” DE 14, Ex. Biore’s deposition testimongs detailed in Section
I.LA.1., alsoreinforcesthis position As mentioned previously, Fiore testified that, in the selof
delivering materials to the Construction Site, he removed a hand truck from & &ivited truck,
and helped load the hand truck with the ductwork. Defendant’s 56.1 Statemeitfi the hand
truck filled with ductwork, Fiore maneuvered the hangtk to a ramp, and in the process of
moving the hand truck up the ramp, Fiore tripped on “construction debris” anddellThis
deposition testimony unmistakably establistieg the auto exception applies.

Accordingly, as all of the alleged liability is within the s@pf the auto exclusiomnd
there is no “reasonable possibility” of coveraB® Air Conditioning Corp.8 N.Y.3d at 714,
Harleysville had no duty to defend Striker in the Underlying Action.

D. BAD FAITH & NEW YORK INSURANCE L AW § 3420CLAIMS

The Defendat asserts that the Plaintiff's failure to addresaitgumentsn its summary
judgment motion regarding (1) bad faith denial of insurance coverage; and (2)dvleim¥urance
Law 8§ 3420 constituseawaiver.

In the Second Circuit, a party that fails to raise an argument in its oppgs#pers in a
motion for summary judgment has waived that argumé&nibdetic Inc. v. Statue of Liberty 1V,
LLC, 582 F. App’x 39, 40 (2d Cir. 2014) (summary order) (“[P]lafntiever raised these
arguments in its opposition to defendants’ motion for summary judgment. Accordingly, thes
arguments were waived.”Aiello v. Stamford Hosp487 F. App’x 677, 678 (2d Cir. 2012)
(summary order) (“The premise of our adversarial sysgethat courts do not sit as sdifected
boards of legal inquiry and research, but essentially as arbiters of legabgsigstsented and

argument by the parties before them.” (internal citatmméted); Palmieri v. Lynch 392 F.3d
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73, 87 (2d Cir2004) (“[The plaintiff] failed to ... raise this argument in his opposition to summary
judgment. Thus, this argument has been waiveNN)L Capital, Ltd. v. Republic of Argentina
No. 05cv-2434, 2009 WL 1528535, at *1 (S.D.N.Y. May 29, 2009) (holding tie plaintiffs
were entitled to summary judgment on an issue because the defendant waivedrttentby
failing to raise it in its opposition to the plaintiffs’ summary judgnantion).

In the instat case, the Defendant addresseth the bad faith and New York Insurance
Law § 3420 claims in its memorandum in support of its summary judgment mSsedE 131
at 1821. Regarding the bad faith clainkjarleysville argues that Striker’s claim is duplicatofe
its breach of contract claimAs New York law does not recognize an independent cause of action
for bad faith insurance coverage, the Defendant claims that it is entitlechmoasy judgmenas
to the bad faith claimSee idat 18-19. Harleysville’s contention as to New York Insurance Law
§ 3420 is that its dedaimer letter was timely as a matter of |laBee idat 1921. The Court notes
that the Plaintiff failed to address either argument at any point in its summanygatigpposition
briefing. SeeDE 151; DE 19. Thus,htese arguments have been waitsgdhe Plaintiffand the
Defendant is entitled to summary judgment on both claims

[ll. CONCLUSION

Forthe reaens ®t forthabove, theDefendant'smotion for summary judgment pursuant

to Rule 5&dismissing all of the Plaintiff’s claims is granted, and the Plaintiff’'s motioruimmsary

judgment is denied. The Clerk of the Court is respectfully dirdotetbse the case.
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It is SO ORDERED:
Dated:Central Islip, New York
January 31, 2018

/s/ Arthur D. Spatt

ARTHUR D. SPATT

United States District Judge
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