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SPATT, District Judge:

On Decemberl5, 2016 MLMT 2005-MCPI Washington Office Properties, LLGhé
“Appellant” or “MLMT” ) filed an appeal from a December 1, 2016 order‘@uNY Bankruptcy
Court Order”) by the United States Bankruptcy Court, Eastern Distridewf York (the “EDNY
Bankruptcy Court”) (Trust, J.). The EDNY Bankruptcy Court Order ruled thah€lastomatic
stay issued in the underlyifi§PNY bankruptcy proceeding applied to seven properties located in
the State of Washington (the “Washington Fmies”); (2) the Appellarg motion pursuant to 11
U.S.C. 8§ 362(d) seeking entry of an order determining that the automatic stay doesynot,appl
in the alternative, granting relief from the automatic stay to continue with acemegions before
the United States Bankruptcy Court for the Western District of Washington (thehfid¢asn
Bankruptcy Court”)is denied (3) the Appellant may not proceed with its motions before the
Washington Bankruptcy Court concerning the Washington properties; atite (d9quest for a
preliminary injunction fed by Olympia Office LLCis denied as moot.

For the reasons set forth below, the EDNY Bankruptcy Court Ordexcstedand this

case is remanded to the EDNY Bankruptcy Court for further proceedings consititiehts order.



|. BACKGROUND
A. TheUnderlying Facts

1. The CDC Bankruptcy and the Washington Properties

On February 10, 2011, CDC Properties | LLC, a Delaware limited lialmbippany
(“CDC") filed a voluntary petition for reorganization pursuant to Chapter 1heoBankruptcy
Code in the Washington Bankruptcy Court and was assigned case nurid€r1Dl(he “CDC
Bankruptcy Case”).

At the time of CDC'’s petition, it was the owner of the Washington Properties, whidktcons
of: (1) 5000 Capital Boulevard Southeast, Tumwater, WA 98502; (2) 640 Woodland Square Loop
Southeast, Lacey, WA 98503; (3) 637 Woodl&wpiare Loop Southeast, Lacey, WA 98503; (4)
629 Woodland Square Loop Southeast, Lacey WA 98503; (5) 4585&hue Southeast, Lacey,
WA 98503; (6) 645 Woodland Square Loop Southeast, Lacey, WA 98503; (7) 805 South Mission
Street, Wenatchee, WA 98801; @830 2%' Avenue Southwest, Seattle, WA 98106; and (9) 1620
South Pioneer Way, Moses Lake, WA 98837.

The Washington Propees were allegedly subject tbeeds of Trust with Security
Agreement, Assignment of Leases and Rents and Fixture Filings (the “Ofebust”) as well as
an Assignments of Leases and Rents and Security Deposits (the “Assignments3j et
resulted from a $43,257.50 loan t®C on or about September 29, 20D0A deed of trust is “[a]
deed conveying title to real property to a trustee as security until thiograpays a loan. This
type of deed resembles a mortgage.” Black’s Law Dictionary 5326d.02014). Merrill Lynch
Mortgage Lending, Inc. (the “Original Lender”) provided the lodhe“CDC Loans”) in the form
of two promissory notes, Note A and Note B (together, the “Notes”). The Deedssbfand the

Assignment of Rents for the Washington Properties were providdiet@riginal Lender as
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security. On or about September 30, 2005, the Original Lender allegedly ashigtesA to Wells
Fargo Bank N.A. (“Wells Fargo”) and Note B to U.S. Bank N.A. (“U.S. Bankfe Appellant
is the assignee ddothWells Fargo and US Bardnd is the holder of both Notes.

In November 2011, the Washington Bankruptcy Court confirmed CDC’s plan of
reorganization (the “CDC Plan”). Under the CDC Plan, the CDC Loans were diylege
restructuredvith the Notes, Deeds of Trust, and Assignments of Rents remaining inweitiect
new maturity dates and revised payment amouhite Appellant alleges that the CDC Plan also
prohibits the transfer of the Washington Properties unless the CDC Loan#iyarepaid: “The
Reorganized Debtor may sell or refinance the [Washington Properties], arapgrent thereof,
at any time if the proceeds of the sale or refinance are sufficient to pay alledliGlaims in
Classes 6 ...” CDC Plan. Allegedly, the Deeds of Trust also prohibits the transfer of the
Washington Properties withotlte prior writtenconsent of the Appellant.

The CDC Plan also allegedly specifically addresses the Washington Bagk@quid'’s
retention of jurisdiction:

Following the Confirmation Date, the Bankruptcy Court shall retain jutisdic

over the Reorganized Debtor and the Assets until the Plan is fully consummated

and an order closing the Case is entered by the Bankruptcy Court. The Bankruptcy

Court’s retained jurisdiction shalivg it authority to hear matters for purposes of

administering the Plan, including without limitation: . . . 5. To issue orders in aid

of execution of the Plan and to issue injunctions or take such other actions or make

such other orders as may be necessary or appropriate to restrain interfetience w

the Plan or its execution or implementation by any entity; . . . 8. To determine any

disputes arising in connection with the interpretation, implementation, execution or

enforcement of the Plan, the Confirmation Order, or any other order of the
Bankruptcy Court; 9. To recover all Assets, wherever located.

CDC Plan. The Washington Bankruptcy Court closed the CDC Bankruptcy Case on February 15,

2012.



2. Post CDC Bankruptcy

Although the Appellant alleges th@aDC defaulted under the CDC Plan and the Deeds of
Trust, the Appelleaisputesthat claim. On March 11, 2016, the Appellant commenced-non
judicial foreclosure proceedingavolving the Washington Properties. On May 19, 2016, a
Washington State court apipted JSH Properties, Inc. (the “Receiver”)tlas Receiver over the
Washington Properties. This appointment was done at the request of the Appellant laend by t
commencement of a state court suit.

The nonjudicial foreclosure sale of the Washington padies was scheduled for October
21, 2016. Three days prior to the scheduled sale, Wells Fargo and U.S. Bank assigned the CDC
Loans to the Appellant.

3. The Purchase of the Washington Properties

On September 23, 2016, Olympia Office LLC (“Olympia”), WA Portfolio LLGMA
Portfolio”), Mariners Portfolio LLC (“Mariners”), and Seahawk Portfolio CL(*"Seahawk)
(together, the “Debtors”) purchased the Washington Properties from CDC by (theds
“Transfer”). The Debtors acquired the Washington Properties as tenants inogprwith
Olympia, WA Portfolio and Seahawk each owning 30% and Mariners owning 10%. The Debtors
purchased the Washington Properties for $100,000 in total Appellantvociferously dispute
the validity of the Transfer.
B. TheProcedural History

On October 20, 2016, Olympia filed a voluntary petition for reorganization under Chapter
11 of the Bankruptcy Code with the EDNY Bankruptcy Coukt. that time, Olympia had no
employees and its bankruptcy schedules listed only give unsecured creditor$adiiiead claims

of $120,500.



On November 3, 2016, Olympia, the Appellant, and the Receiver, executed a stipulation
authorizing the Receiver to continue to possess and maintain the Washington Propésies.
Appellee alleges thdhe Appellant agreed in that stipulation that the EDNY Bankruptcy Court
would have jurisdiction over the sale of the Washington Properties.

On November 10, 201®JLMT filed a motionin the Washington Bankruptcy Coud
reopen the CDC Bankruptcy Case adl we a motion seeking to enforce the CBIan (together,
the “Washington Motions”). The ti@r motion also asked the Washington Bankruptcy Court to
declare that the Transfer of the Washington Properties was void and affirtheh&ashington
Propertiesare property of CDC’s bankruptcy estate, rather than Olympia’s bankruptts. esta

On November 16, 2016, in response to what Olympia viewed as a violation of the EDNY
Bankruptcy Court’'s automatic stay, Olympia commenced an adversary praceethie EDNY
Bankruptcy Court, Case No. 18167, seeking a temporary restraining order (“TRO”) and
preliminary injunction (“PI”) against MLMT, barring it from proceeding witle ttWashington
Motions in the CDC Bankruptcy Case.

The following day, MLMT filed its opposition to the TRO and P1 and filed its own motion,
asking the EDNY Bankruptcy Court to rule that the automatic stay does not apfihe t
Washington Motions, or, in the alternative, for relief from the automatic stay.

On November 28, 2016, WA Portfolio, Seahawk, and Mariners filed voluntary chapter 11
petitions for relief in the EDNY Bankruptcy Court.

An injunction hearing was held both on November 21, 2016, and November 29, 2016. As
stated above, Judge Trust issued the EDNY Bankruptcy Court Order on December 1, 2016. The
EDNY Bankruptcy Court Order ruled that (1) the automatic stay issued in the yumglerl

bankruptcy proceeding applied to the “Washington Properties; (2) the Appellant’s mosaarngur
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to 11 U.S.C. § 362(d) seeking entry of an order determining that the automatic stagtdagdy

or, in the alternative, granting relief from the automatic stay to continue witiiea s& motions
before the Washington Bankruptcy Court is denied; (3) the Appellant may not prodkeats wi
motions before th#&Vashington Bankruptcy Court concerning the Washington properties; and (4)
thePlfiled by Olympiawas denied as moot.

In response to the Appellant’s brief in the instant appeal, the Debtors filedi@ o
strike, seeking teliminate the portions of €hAppellant’s brief that allegedly contained references
to items outside the record. Specifically, the Debtors alleged that the Aybigatiaef included a
letter, two hearing transcripts, as well as pagbeal discovery allegations that were not inetud
in the record before the EDNY Bankruptcy Court.

. DISCUSSION
A. Standard of Review

The Court has jurisdiction to hear an appeal from a decision of a bankruptcy court pursuant
to 28 U.S.C. § 158(a), which provides that “[t]he district courts ofuthiged States shall have
jurisdiction to hear appeals ... from final judgments, orders, and decrees; ... [ahdgavi¢ of
the court, from other interlocutory orders and decrees ... of bankruptcy judges.” 28 U.S.C. §
158(a). An appeal seeking relief from a stay issued by a bankruptcy court is afde]
appealable to a district courgee In re Quigley Co676 F.3d 45, 51 (2d Cir. 2012jOn appeal
... a district court ‘may affirm, modify, or reverse a bankruptcy judge’s judgjnoeder, or decree
or remand with instructions for further proceedingd/érna v. U.S. Bank Nat'l| AssNo. 15cv—
1127,2016 WL 5107115, at *2 (N.D.N.Y. Sept. 20, 2016) (citing foffaer R. BANKR. P.8013);
accordW.In re Great Atl. & Pac. Tea CpoNo. 14-€v-4170, 2015 WL 6395967, at *2 (S.D.N.Y.

Oct. 21, 2015).



When reviewing a bankruptcy court's decision, its “factual findings will be dpheéss
clearly erroneous, and its legal conclusions are reviewed de niove"Flanagan 503 F.3d 171,
179 (2d Cir.2007);see also In re Overbaugh59 F.3d 125, 129 (2d C2009) (“We review the
bankruptcy court's factual findings for clear error, and its legal canokide novd’ (internal
citations omitted))In re AroChem Corp176 F.3d 610620 (2d Cir. 1999) (ruling that “we review
the bankruptcy court decision independently, accepting its factual findings umbsst/ c
erroneous but reviewing its conclusions of ld&novd); In re Enron Corp. 307 B.R. 372, 378
(S.D.N.Y. 2004) (“A bankrptcy court’s conclusions of law are reviewse novaand its findings
of fact forclear error.j. “Mixed questions of law and fact are reviewed ‘eittlemovoor under
the clearly erroneous standard depending on whether the question is predomigahtty le
factual.” In re Grubb & Ellis Co, 523 B.R. 423, 437 (S.D.N.X2014) (quotingtalian Colors
Rest. v. Am. Exfravel Related Servs. C&54 F.3d 300, 316 n. 11 (2d Ck009),vacated on
other grounds byAm. Exp. Co. v. Italian Colors Res559 U.S. 1103130 SCt. 2401, 176 LEd.
2d 920 (2010)).

B. Evidence Outsidethe Record

The Appellantassers that the Washingto Bankruptcy Court, subsequentthe EDNY
Bankruptcy Order, entered an order reopening the CDC Bankruptcy Basdr. BANK. P. 8006
provides that “[t]he record in appeal shall include the items so designateel jppgrties, the notice
of appeal, the judgment, order, or decree applied from, and any opinion, findings, @nfhc
conclusions of law of the court.ld. The Courtnotes that generally, a district court may not
consider evidence outside the recorfiee In re Bear Stearns Higbrade Structured Credit

Strategies Master Fund, L{B89 B.R. 325, 339 (S.D.N.Y. 2008).



However, a court may take judicial notice of a dueut filed in another court to establish
the fact of such a document, but cannot take judicial notice of the factual findings @&fraatt.
Liberty Mut. Ins. Co. v. Rotches Pork Packers,,1869 F.2d 1384, 1388 (2d Cir. 1992) (“A court
may take judicial notice of a document filed in another court ‘not for the truth of thermatt
asserted in the other litigation, but rather to establish the fact of such litigadioelated filings.”
(internal citations omitted)).

Thus, the Court, in its discien, will take judicial notice of the existence of an order issued
by the Washington Bankruptcy Court reopening the CDC Bankruptcy Case. The Coudglecli
to address the Debtors’ motion to strike, as the Court did not review Exhibits A, B, or C to the
Appellant’s briefnor the purported evidence on page 9 of the Appellant’s brief that was obtained
in subsequent discovery. As such, the motion is moot.

C. Astothelnterpretation of the CDC Plan

The Appellantargues that the EDNY Bankruptcy Court erred in its determination that the
Washington Properties are property of Olympia’s bankruptcy estate. Such a ddotsamsi, is
reserved for the Washington Bankruptcy Court, who expressly retained juoisdicter tle
Washington Propertiaa the CDC Plan. The Appell@®unterghat the EDNY Bankruptcy Court
had exclusive jurisdiction to determine whether the Washington Propertiepaveod Olympia’s
bankruptcy estate. At issue is whether the EDNY Bankruptcy Court or the Washington
Bankruptcy Court had jurisdiction to determine the status of the Washington Pmopertie

Federal lnkruptcy courts have limited subject matter jurisdictioBelotex Corp. v.
Edwards 514 U.S. 300, 307, 115 S. Ct. 1493, 131 L. Ed. 2d 403 (1995). 28 U.S.C. § 1334 limits
jurisdiction of bankruptcy courts over proceedings arising in a bankruptcy case or arising under

bankruptcy law, as well as those that relate to a bankruptcy case. Tlee i®meferred to as a
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core proceeding, the latter as a foame proceedingln re Masterwear Corp.241 B.R. 511, 515
(Bankr. S.D.N.Y. 1999).

“[In accordance with 11 U.S.C. 8§ 1141(b), a chapter 11 plan and order confirming the plan
may specifically provide for the retention of jurisdiction by the bankruptcy court amtens
pending at the time of confirmation and actions commenced after the time of caofirnaaid
over any assets recovered as a result of these actibmee”’Neptune World Wide Moving, Inc.
111 B.R. 457, 4654 (Bankr. S.D.N.Y1990). 11 U.S.C. § 1142, which grants the bankruptcy
courts postonfirmation jurisdiction for the purpose of implementing the bankrygtay, states,
in pertinent part:

The court may direct the debtor and any other necessary party to executeesr deliv

or to join in the execution or delivery of any instrument required to effect adransf

of property dealt with by a confirmed plan, and to perform any other act, including
the satisfaction of any lien, that is necessary for the consummation of the plan.

11 U.S.C. § 1142(b).

“A bankruptcy court retains pesbnfirmation jurisdiction to interpret and enforce its own
orders, particularly when disputes arise over a bankruptcy plan of reorganizationtg
Millennium Seacarriers, Inc419 F.3d 83, 96 (2d Cir. 2005) (internal citations gndtation
marks omitted). However, “once confirmation [of the bankruptcy plan] occurs, the bankruptc
court’s jurisdiction shrinks.”In re General Media335 B.R. 66, 73 (Bankr. S.D.N.Y. 2005ge
alsoGuccione v. BellNo. 06cv-492, 2006 WL 2032641, at *4 (S.D.N.Y. July 20, 2006) (“Courts
generally agree that federal jurisdiction pursuant to section 1334 shrinks oma@®plamation
has occurred.”).

In the instant case, the Washington Bankruptcy Court caswedumerous express and
unequivocal retentions of jurisdiction in the CDC Plan. These provisions give thengtashi

Bankruptcy Court the authority:
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to hear matters for purposes of administering the [CDC] Plan, including without
limitation: ... 5. To issue orders in aid of execution of the Plan and to issue
injunctions or take such other actions or make such other orders as may be
necessary or appropriate to restrain interference with the Plan or itgierear
implementation by any entity; . . . 8. To determingy alisputes arising in
connection with the interpretation, implementation, execution or enforcement of
the Plan, the Confirmation Order, or any other order of the Bankruptcy Court; 9.
To recover all Assets, wherever located.

CDC Plan, Section XIV. The CDelan specifies that the Washington Bankruptcy Court shall
retain jurisdiction over the assets under the CDC Plan after the Plan isnsmhfid.

In the Second Circuit, district courts typically conduct a-paot inquiry to determine if a
bankruptcycourt has postonfirmation jurisdiction. “First, the matter must haveclase nexus
to the bankruptcy plan or proceeding, as when a matter affects the interpretatiementgtion,
consummation, executipor administration of the confirmed plan ocarporated litigation trust
agreement.... Second, the plan must provide for the retention of jurisdiction over the dispute.”
In re General Media335 B.R. at 73F4 (internal citations omitte¢lsee alsdn re Petrie Retalil,

Inc., 304 F.3d 223, 230 (2d Cir. 2002) re MetroGoldwynMayer Studios In¢.459 B.R. 550,
556 (Bankr. S.D.N.Y. 2011).

As to the first prong, the preliminary issue of the EDNY Bankruptcy CourtrQrdmely,
whether the Washington Properties were transfenrewlation of the CDC Plan has a close nexus
to the CDC Plan because it implicates the CDC Plan itSelAce Am. Ins. Co. v. DPH Holdings
Corp., 448 F. App’x 134, 137 (2d Cir. 2011) (“A party can invoke the authority of the bankruptcy
court to exerise post confirmation jurisdiction if the matter has a close nexus to the bankruptcy
plan.”) (summary order)cert denied 567 U.S. 9352012);see alsdn re Spiegel Ing.No. 03
11540, 2006 WL 2577825, at *7 (Bankr. S.D.N.Y. Aug. 16, 2006) (“A Bankruptayt also has
inherent or ancillary jurisdiction to interpret and enforce its own orders ... yhdipendent of

the statutory grant of jurisdiction under 28 U.S.C. § 1334.
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The Appellant alleges that th&ransfer of theWashington Propé&es wasimproper, in
direct violation of the CDC Plan and the Deeds of Trust, and borderline fraudulenttefiraide
the validity of the Transfer, the examining court must review and interpret haulijguments
from the CDC Bankruptcy Case, including the CDC Plan. Moreover, the Washingtorntiesppe
were among CDC’s most valuable assets. Deciding the rightful owners of tsleingtan
Properties “strike[s] at the heart of the [CDC] liquidation plagévoy Senior Hou<orp. v.
TRBC Ministries, LLC 401 B.R. 589, 597 (S.D.N.Y. 2009). This question is inextricably
entangled with the CDC Bankruptcy Case.

As to the second factor, the text of the CDC Plan, as reproduced in 3&ctigrstipulates
that the Washington Bankruptcy Court intended to retain-qmdirmation jurisdiction as to the
status of the Washington Properti€¥ee Travelers Indem. Co. v. Bajlé%7 U.S. 137, 151, 129
S. Ct. 2195, 174 L. Ed. 2d 99 (2009) (“[W]hen the Bankruptcy Court issued tfgdrders it
explicitly retained jurisdiction tordorce its injunctions.”).

The Appelleeargues that the CDC Bankruptcy Case was closed, and therefore the
Washington Bankruptcy Court lacked subject matter jurisdictimthe CDC Bankruptcy Case
has been reopenathce December 14, 2016, that argument has been mooted. However, even if
the case had not been reopened, the Appsligument failsWhile the Appellee isorrect that
when a bankruptcy case is closed, the estate no longer &%idtsis ... well established that
bankruptcy courts retain jurisdiction after a case has been dismissed ar tdaséerpret or
enforce previously entered orders.Gulf Ins. Co. v. GlasbrenngB43 B.R. 47, 56 (S.D.N.Y.
2006) (citingln re Williams 256 B.R. 885, 892 (B.A.P. 8th C2001) (internal citations omitted))
accord In re 2300 Xtra Wholesalers, Inblos. 10ev-7292 10-cv-7293, 1612280, 1612915,

2011 WL 672353, at *2 (S.D.N.Y. Feb. 4, 2011) (“Bankruptcy courts retain jurisdiction to interpret
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and enforce previously entered orders in a variety of circumstances, esea afise has been
dismissed or closed.” (internal citations omitted))

Moreover,the Appellant moved to have the CDC Bankruptcy Case reopened for cause
presumably under 11 U.S.C. § 350(b) and/or Bankruptcy Bd€. The effect of reopening a
bankruptcy case is to put the bankrupt estate back into the process of adminis@Gatemthe
nexus of the dispute, and the retention of jurisdiction even after clabmgeopeningf the
Washington Bankruptcy Case enhances the Appellant’s claim that the WashingioodBey
Court retains jurisdiction as to this issue.

The Appellegfurther clains that the Appellans actions violate the automatic stay in the
EDNY Bankruptcy Case. tbertheprovisions ofLl1 U.S.C. § 541(a), the creation of a bankruptcy
estatas caused by the filing of a bankruptcy petition. Such an estate includes datiegjuitable
interests of the debtor in property as of the commencement of the case.” 11 U.S.C).8 541(a
Without a ruling from the Washington Bankruptcy Court, which expressly retainedi@ibon as
to whether or not the Washington Properties were properly transféroashnot be determined
whetherWagsington Properties wer®lympia’s assets at the time of the filing of Olympia’s
bankruptcy petition.See Gulf In$.343 B.R. at 56 (“Clearly the [Washington] bankruptcy court is
uniquely qualified to determine whether to vacate or enforce orders it previousdy issthe
undelying bankruptcy case, over which it had unquestioned jurisdiction.”). For the Washing
Properties to become part of the estate, the Washington Bankruptcy Court mugefikafithout
such a ruling, the Appellant’s actions do not violate the stay.

Finally, the Appellee argues that the parties “affirmatively consentedhdoEDNY
Bankruptcy Court’s jurisdiction over the Washington Properties. This is irrelevalitherée

jurisdiction is absent, the parties cannot confer it by agreement among lthesyiséllendale
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Mut. Ins. Co. v. Excess Ins. C62 F. Supp. 2d 1116, 1120 (S.D.N.Y. 1999)irfg Republic of
Philippines v. Marcos806 F.2d 344 (2d Cir. 1986pee also SPV Osus Ltd. v. UBS, AG.3d~
No. 162173, 2018 WL 798291, at *9 (2d Cir. Feb. 9, 20(’Barties cannot stipulate to subject
matter jurisdiction.”)

Therefore, the EDNY Bankruptcy Court Ordewvacatedo permitthe Appellant to move
for the Washington Bankrupt&yourt to determine the validity of the Transfer

[11. CONCLUSION

For theforegoing reasonst is hereby ordered that the EDNY Bankruptcy Court Order is
vacatedoending a decision on the Transfer by the Washington Bankruptcy Court.

The Courtrespectfully directs the Clerk of the Court to terminate Olympia’s Motion to
Strike

The Clerk of the Court is directed to close this case.

It is SO ORDERED:
Dated:Central Islip, New York
February 262018

/s/ Arthur D. Spatt

ARTHUR D. SPATT

United States District Judge
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