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SPATT, District Judge:

ThePlaintiff Paul Jense(t' Jenseh or the “Plaintiff’) commenced this actiandividually
and on behalf of others similarly situateghinst the Defendas)Cablevision Systems Corporation
(“Cablevision”), and Altice N.V. (“Altice”)(collectivelythe “Defendard”) for damagestemmng
from violations of the Computer Fraud and Abuse(A&CFAA”) , 18 U.S.C. 8§ 1030 and N.Y. Gen.
Bus. Law 8349. This case arises from allegations by the Plaintiff that the Defendantubede
the Plaintiff's wireless router, which was leased from theeDaénts, to broadcast a public Wi-
network, without the Plaintiff's authorization.The Plaintiff assers two bases for this Court’s
jurisdiction: federal question jurisdiction pursuant to 28 U.S.C. § 1331 and jurisdiction over the
state law claim undez8 U.S.C. § 1332(d).

Presently before the Court is a motiontbgDefendars, pursuant to Federal Rule of Civil
Procedure (FED. R.Civ. P.” or “Rule”) 12(b)(1), Rule 12(b)(2and Rule 12(b)(6) to dismiske
Plaintiff' s entire complaint The Court pauses here to note that the Plaintiff's complaint uses
footnotes, which is contrary to this Court’s Individual Rule II.A. Notwithstandirggittraction,
the Court will consider the Plaintiff's papers in rendering its decision. Howgnee€ourt advises

the Plaintiff's counsel that any future filings that contain footnotes will naipsidered by this

Court.



For the following reasons, the Defenda@mhotionto dismisspursuant to Rule 12(b)(6
granted with respect tine Plaintiff's CFAA claims for failure to state a claim The motion is
denied in all other respects.

|. BACKGROUND
A. TheFactual Background

The following fad¢s are drawn from the Plaintif complaint, and for the purposes of the
instant motion, are accepted as true.

1. TheParties

The Plaintiff is a resident of Brooklyn, New York and a subscriber to Cablevisiowédeor
Wi-Fi service, Optimum Online Wi (“Optimum Online WiFi”). Cablevision provided Jensen
a router in conjunction with his purchase of Optimumi@nWi-Fi.

Cablevision is an American corporation, which is incorporated under the laws dadtthe st
of Delaware. Cablevision provides Optimum Online-M/ialong with other cable and internet
services, to customers in New York, New Jersey, ConneeticiPennsylvania and is registered
with the New York Department of State. Its principle place of business isdataté 11 Stewart
Avenue, Bethpage, New York 11714. In June, 2@Hhlevision was acquired by Altice and has
since done business in thaitéd States as “Altice USA.” Amended Class Action Complaint § 12.

Altice is a Dutch telecommunications company with an international footprint. Its
principal place of business is in Amsterdam. Altice “provides and/or ovéi@pamum Online
Wi-Fi. 1d. 1 13.

2. TheFacts

On June 5, 201%;ablevision entered into a contract with the Plaintiff to provide Optimum

Online WiFi for his residence. As part of that agreement, the Plaintiff leased a wirelgsr
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from Cablevision. The Plaintiff had the option to purchase his own wireless router, but chose
instead to lease Cablevision’s device.

Cablevision’s wireless router was used to broadoagsimum Online WAFi, his personal
Wi-Fi network, as provided in his agreement with Cablevision.

This wirelessrouter was also configured to broadcast a “separate, publically ace&ssibl
Wi-Fi network (“Optimum Public WFi”), which became acomponent,along with other
Cablevision wireless routers leased to other customers, of asleatgs public WAFi network.
AmendedClass Action ComplaintffiL6, 46 Optimum Public WAFi is accessible to anyone within
range of the wireless router and is not password protecdidgedly, this largescale, public
network is part of a concerted effort by the Defendants to utilize their cusba®e to compete
with cellular networks.The Plaintiff claims that the Defendants are “externaliz[ing] much of the
capital and operatingosts” of such a network, in order to compensate for the lack of their own
network infrastructureld.  16.

According to Jensen, he did not authorize Cablevision to useviteéess router to
broadcasOptimum Public WAFi. During installation, Jensenas provided with a sales order
which contained a document entitled, “General Terms and Conditions of Service.” tiile
document did not contain any reference to Optimum Publi€&Wi-did state:

In addition to these General Terms and Conditions of Service, Subscriber agrees t

be bound by the terms of service for the applicable Optimum service as set forth at

www.optimum.net such as Optimum TV, Optimum Onéirand Optimum Voice,

as well as the Cablevision Customer Privacy Notice, as such may bedifrdat

time to time (collectively, the “Terms of Service”), which are incorporatdih

by this reference. In the event of any conflict between these Tern@osalitions
below and the Terms of Service, the Terms of Service shall control.

Id. § 40(internal citations omitted).



The “Service Terms & Info,” a link of which can be found on the Optimum homepage

(www.optimum.ne), contains the “Agreemérfor Optimum Online.” THe “Agreement for

Optimum Online, states, “The Optimum Router is preconfigured to distribute a second wireless
network (i.e. an Optimum WiFi Hotspot) in addition to the Home Network. This Optimum WiFi
Hotspot is separate from the Home Network and is accessible by certainzadi@ptimum WiFi
users.”Id. 1 43. Cablevision’s promotional materials are silent on the topic and its website states
that Optimum Public WFi is broadcast from “shopping centensajor streets, train platforms,
parks, marinas, sports fields and mortd” § 19.

When the Plaintiff learned of the existence of the Optimum Publi€iWhie contacted
Cablevision to ask that the feature be disconnected. The Plaintiff was tolldetti@ature could
not be turned off, and that he was free to purchase and use his own wireless heuteniinued
to harbor such concerns. A replacement wireless router would cost the Pieimigen $50 and
$200.

The Plaintiff alleges thathe Defendants’ actions (1) endanger customers’ privacy; (2)
transfer costs onto customers, including electricity costs; (3) reduceete afpcustomer internet
access; and (4) expose customers to increased securityldsfs21.

A study conducted on wireless routers provided by Comcast, a compefiablefvision
hasdetermined that wireless routers that broadcast a secoifd Méiwork use more electricity
than wireless routers that only broadcast a singké-Mdetwork. Id. fffl 26-27. This study udea
business wireless router, and concluded that hosting a secefich@tivork could cost a customer
up to $1.90 per month, based on the average cost of power indb&tlhtic. Alex Gizis, “Is
Your Comcast Public Hotspot Costing You Real Money?” Speedify (June 26, 2014) (a\atilable

http://speedify.com/blog/featured/comcasiblic-hotspoteost).

5



Jensen claims that he has been forced to incur a higher electricitg biltesult of the
Defendants’ wireless router. He further alleges that his Optimum Onliréi Wetwork has
experienced decreased speadd that the wireless routkeased from the Defendants hdaen
exposedto “possible, additional use by unknown third parties” without his knowledge or
authorization. Amende@lass Action Complaint §1.

B. The Relevant Procedural History

OnJanuary 62017 the Plaintiff commencedhis action by filing aclass actiortomplaint
in this Court. The complairgtet forthtwo causes of actiorviolations of theCFAA, 18 U.S.C. §
1030, and violations of N .Y. General Business Law § 349.

OnJanuary 12, 2017, the Plaintiff filed the Amended Class Action Complaint.

On March 27, 201the Defendarstfiled the instant motion to dismiss all of the Plaintiff's
claims pursuant to RutE2(b)(1), Rule 12(b)(2) and Rule 12(b)(6).

OnJuly 6, 2017, the Defendants submitted a Notice of Supplemental Authority regarding
the U.S. Supreme Court’s decisionBristol-Myers Squibb Co. v. Superior Court of California
137 S. Ct. 1773, 198 L. Ed. 2d 3@9017) On July 142017, the Plaintiffiled a response. The
Court reviewed both letters.

. DISCUSSION
A. Standard of Review

1. FED.R.Civ.P. 12(b)(1)

When a defendant brings a motion to dismiss for lack of subjatter jurisdiction, it is
the plaintiff's burden to establish the existence of subjedter jurisdiction by a preponderance
of the evidence Morrison v. Nat'| Australia Bank I, 547 F.3dl67, 170 (2d Cir. 2008aff'd,

561 U.S. 247, 130 S. Ct. 2869, 177 L. Ed. 2d 8%88.0) (citingMakarova v. United State201
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F.3d 110, 113 (2d Cir. 2000urecchione v. Schoolman Transp. Sys., W26 F.3d 635, 638
(2d Cir. 2005) (citing_uckett v.Bure, 290 F.3d 493, 497 (2d Cir. 2002))A case is properly
dismissed for lack of subject matter jurisdiction under Rule 12(b)(1) whendnetdtourt lacks
the statutory or constitutional power to adjudicate iMakarovg 201 F.3d at 113see also
Aurecchione426 F.3d at 638 (“After construing all ambiguities and drawing all inferences in a
plaintiff's favor, a district court may properly dismiss a case for lacklgestimatter jurisdiction
under Rule 12(b)(1) if it lacks the statutory or constitutional power jidedte it.” (internal
citations and quotation marks omitjed

In its assessment of whether it has subjeatter jurisdiction, the Court “must accept as
true all material factual allegations in the complaint, but [the Court is] not to dresemaies from
the complaint favorable to the plaintif.S. ex rel. N.S. v. Attica Cen. S&86 F.3d 107, 110 (2d
Cir. 2004). The Court may also consider documents that are extrinsic to the commpitEnt
analysis.N.Y.S. Catholic Health Plan, Inc. v. Acad. O&P Ass821 F.R.D. 278, 294 (E.D.N.Y.
2015) (citingPhifer v.City of New York289 F.3d 49, 55 (2d Cir. 2002)).

2. FED.R.Civ.P. 12(b)(2)

In considering a motion to dismiss pursuant to Rule 12(}{8 plaintiff has the burden
of establishing that this Court has jurisdiction caglefendant.Minnie Rose LLG/. Yy 169 F.
Supp. 3d 504, 510 (S.D.N.Y. 201@nternal citations omitted)Brussels Lambert v. Fiddler
Gonzalez & Rodriguea 71 F.3d 779, 784 (2d Cir. 1999)Io meet this burden at the motion to
dismissstage, thelpintiff is only required to make@ima facieshowing of jurisdiction Whitaker
v. Am. Telecasting, Inc261 F.3d 196, 208 (2d Cir. 200Dprchester Fin. Sec., Inc. v. Banco
BRJ, S.A.722 F.3d 81, 84 (2d Cir. 2013¥hen the parties have not yet begun discovery, as is the

present caseéhe Court accepts the allegations in the Plaintiff's amended complaint to be true, but
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may also rely on additional supporting material to determine if the Plaintiff meets fitiehb8ee
Uebler v. Boss Media, AB63 F. Supp. 2d 499, 501 (E.D.N.Y. 2005) (Spattsé@g;alsaCasville
Invs., Ltd. vKates No. 12-cv-6968, 2013 WL 2365816, at *3 (S.D.N.Y. July 8, 2018};Assure

Ltd., LLC v. Artmentum GmbiMNo. 14-cv-3756, 2014 WL 5757545, at *2 (S.D.N.Y. Nov. 4, 2014)
(“[A] plaintiff may not rely @ conclusory statements without any supporting facts, as such
allegations would ‘lack the factual specificity necessary to confer jutisai¢) (quotingJazini

v. Nissan Motor Co., Ltd148 F.3d 181, 185 (2d Cir.1998)). The Court is permitted toorely
material outside the pleadingseeMinnie Rose LLC169 F. Supp. 3d at 510 (internal citations
omitted).

3. FED.R.Civ.P. 12(b)(6)

In considering a motion to dismiss pursuant to Rule 12(b)(6), the Court must accept the
factual allegations set férin the complaint as true and draw all reasonable inferences in favor of
the Plaintiff. See e.g, Walker v. Schult717 F.3d 119, 124 (2d Cir. 2013}leveland v. Caplaw
Enters, 448 F.3d 518, 521 (2d Cir. 200®o¢ld Elec, Inc. v. City of New Yorl63 F.3d 465, 469
(2d Cir. 1995);Reedv. Garden City Union Free Scbist., 987 F.Supp.2d 260, 263 (E.D.N.Y.
2013).

Under theTwomblystandardthe Court may only dismiss a complainit floes not contain

enough allegations of fact to state a claim for relief that is “plausible on its fBed Atl. Corp.
v. Twombly550 U.S. 544, 570, 127 St. 1955, 1974, 167 LEd.2d 929 (2007). The Second
Circuit hasexpoundedhat, afterTwomblythe Court’s inquiry undeRule 12(b)(6)s guided by
two principles:

First, although a court must accept as true all of the allegations contained in a

complaint, that tenet is inapplicable to legal conclusions, and [t]hreadbaedsreci
of the elements of a cause of action, supported by mere conclusory stateiments,
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not suffice. Second, only a complaint that states a plausible claim for velizies

a motion to dismiss and [d]etermining whether a complaint states a plausible claim

for relief will . . .be a contexspecific task that requires the reviewing ¢aadraw

on its judicial experience and common sense.
Harris v. Mills, 572 F.3d 66, 72 (2d Cir. 2009) (quotiAghcroft v. Igbal556 U.S. 662, 664, 129
S. Ct. 1937, 1940, 173 L. Ed. 2d 868 (2009)).

A complaint must include “a short and plain statetof the claim showing that the pleader
is entitled to relief,” in order to survive a motion to dismibsbD. R. Civ. P.8(a)(2). Under Rule
8, a complaint is not required to allege “detailed factual allegatiokeridall v. Caliber Home
Loans, Inc.198 F. Supp. 3d 168, 170 (E.D.N.Y. 2016) (quofimgopmbly 550 U.S. at 555). “In
ruling on a motion pursuant &€bD. R.Civ. P.12(b)(6), the duty of a court ‘is merely to assess the
legal feasibility of the complaint, not to assay the weight of the rg&e/hich might be offered
in support thereof.”DiFolco v. MSNBC Cable L.L.C622 F.3d 104, 113 (2d Cir. 2010) (quoting
Cooper v. Parskyl40 F.3d 433, 440 (2d Cit998)). The Court “[is] not bound to accept as true

a legal conclusion couched as a @attallegation.” Twombly 550 U.S. at 555.

B. SubjectMatter Jurisdiction

The Defendants contend that Jensen’s claims should be dismissed for lack ofreatigct
jurisdiction, under Rule 12(b)(1). According to the Defendants, Jensen originally filgative
class actiortcase in this District in July2015 allegingviolations of (1) the CFAA, (2) commen
law trespass to chattels, (3) unjust enrichment, and.{)®kneral Business Law 8§ 34&eking
to certify a nationwide class and New York subclass. Defendants’ MemoranduawoinL
Support of Motion to Dismiss at 3Cablevision filed a motion to dismiss, which vally briefed
on May 16, 2016. Theartiesmeanwhile commenced discoveryPlaintiffs Memorandum in

Opposition to Defendants’ Motion to Dismiss at 3.



On November 4, 2016, Jensen filed a letter seeking certification of a New York class only
pursuant to N.Y. General Business Law § 3#8.

On December 28, 2016, the partided a Stipulation of Voluntary Dismissaleeking a
dismissal orthe remaining claims without prejudice, pursuanteo.iR. Civ. P.41(a)(1)(ii).

On January 6, 2017, Judge Wexler dismissed all the couritee isomplaint without
prejudice. Judge Wexler found that with the dismissal dfitsiethree countsas requested by the
parties, the court no longer had jurisdiction as to the remaining state law claimGBh¥ral
Business Law 8 349. All claims were dismissed without prejudice and the Clagk@burt was
directed to close the cashl. at 4. That same dayn January 6, 2017, thdaintiff filed thefirst
complaint inthis action in this Court, adding new defendant, Altice.

First, the dismissal of the original claims of the first case has no res judieatsbeicause
it was not a final judgment. Judge Wexler entered his order dismissing the claiitmgut
prejudice.” Thus, Jensen remained free to renew his claims i aatien. “It is well established
that a dismissal without prejudice hasrase judicataeffect on a subsequent claimCamarano v.
Irvin, 98 F.3d 44, 47 (2d Cir. 1996) (per curiaagcordSandstrom v. ChemLawn Caorp04 F.2d
83, 86 (1st Cir. 1990) (“[A] voluntary dismissal under Fed. R. Civ. P. 41(a) wipes the slate clea
making any future lawsuit based on the same claim an entirely new lawsligtedrto the earlier
(dismissed) action.?)Morales v. Suny Purchase Colledéo. 14cv-8193, 2015 WL7430864, at
*3 (S.D.N.Y. Nov. 19, 2015) (“Nevertheless, claims dismissed without prejudice in aer earl
action are not barred bgs judicata’ (internal citations omitted)) Accordingly, the Defendants’
arguments as to thgreviouscase are irrelevamo this Court’s subjectnatter jurisdiction.

Furtherthe Defendants’ reliance amited States v. McGanf51 F. Supp. 372 (E.D.N.Y.

1997), is misplaced. Although the Court granted the defendant’s motion to dismiss the complaint
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in McGann it was basedn the plaintiff's failed attempt to amend the complaint. The Court noted
that in the Second Circuit, the denial of a motion to amend a complainaigpesiableMcGann
951 F. Supp. at n.2As suchMcGann’sresult and reasoning rested on a procedural posture that
is not present here.

Accordingly, the Defendants’ motion to dismiss for lack of subject matter jurisdiction,
pursuant to Rule 12(b)(1) is denied.
C. Personal Jurisdiction

The Defendants assert that this Court lacks personal jurisdiction over Adticpposition,
the Plaintiff argues that at best, the Defendants create a factual distusenot properly resolved
on a motion to dismiss. The @ finds thatfor the reasons stated belpwiltice is subject to
specific pesonal jurisdiction in this matter.

To establish a prima facie casepafrsonajurisdiction, “a Plaintiff must demonstrate: (1)
proper service of process upon the defendant; (2) a statutory basis for personaliguriedet
the defendant; and (3) that exercise of jurisdiction over the defendant is in aceovd#dnc
constitutional due process principlesStroud v. Tyson Foods, In@1 F. Supp. 3d 381 (E.D.N.Y.
2015) (citingLicci ex rel. Licci v. Lebanese Canadian Bank, S&I3 F.3d 50, 580 (2d Ci.
2012)). In this case, the Defendants do not challenge service of process. Conseledllyrtt
turns to the second and third elements of a prima facie case for persodaitjaris

The Court will determine the existence of personal jurisdidtioaccordance with New

York Law. Minnie Rose LLC169 F. Supp. 3d at 512 (“In diversity or federal question cases,
personal jurisdiction is determined in accordance with the law of the forwhiam the federal
court sits.”(internal citations omittedl) Prior toDaimler AG v. Baumagnl34 S. Ct. 746, 187 L.

Ed. 2d 264 (2014), New York law requiradtwostep analysis: (1) the Court must determine
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whether there is personal jurisdiction that (a) conforms to New York’s gguesdiction statute,

Civil Practice Law and Rules (“*CPLR”) § 301, or (b) conforms to New York’s -bong
jurisdiction statute, CPLR 8§ 302(a); and if so, (2) the Court must findt'thakercise of personal
jurisdiction is consistent with the Fifth AmendmenDue Process Claus#éN Realty LLC v. Estate

of Marvin, 268 F. Supp. 2d 231, 235 (E.D.N.Y. 2003) (Spattség;alsdstroud 91 F. Supp. 3d

at 385(explaining the elements of a prima facie case for personal jurisdiataber INew York

law); Uebler, 363 F. Supp. 2d at 504 (“If there is jurisdiction under New York law, then the Court
must evaluate whether the exercise of that jurisdiction comports with theerequis of due
process.’(internal citations omittedl)

1. General Jurisdiction

CPLR 8 301 instructs that a corptoa “is subject to general personal jurisdiction in New
York if it is ‘doing business’ in the stateWiwa v. Royal Dutch Petro. C&®26 F.3d 88, 95 (2d
Cir. 2000). “[A] corporation is ‘doing business’ and is therefore ‘present’ in New Ywflsabject
to personal jurisdiction with respect to arguseof action, related or unrelated to the New York
contacts, if it does business in New York ‘notasionally or casually, but with a fair measure of
permanence and continuity. Hoffritz for Cutlery, Incyv. Amajac, Ltd.763 F.2d 55, 58 (2d Cir.
1985) (quotingrauza v. Susquehanna Coal C220 N.Y. 259, 267, 115 N.E. 915 (1917)).

In light of the U.S. Supreme Court’s rulingbaimler, it is unclear if New York’s statutory
jurisprudence remains propedee Gucci Am., Inc. v. Weixing £68 F.3d 122, 135 (2d Cir. 2014)
(“[T]he Court expressi cast doubt on previous Supreme Court and New York Court of Appeals
cases that permitted general jurisdiction on the basis that a foreign corpoiaidoing busiess
through a local branch office in the forum.&ccord BertoliniMier v. Upper Valley Neurology

Neurosurgery P.C, No. 5:16¢v-35, 2016 WL 7174646, at *4 (D. Vt. Dec. 7, 2016) (“The
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Supreme Court’s decision iDaimler . . . changed the law of general jurisdiction, making it
substantially more difficult to establish thegpe of personal jurisdiction.{citing Brown v.
Lockheed Martin Corp.814 F.3d 619, 627 (2d Cir. 20))8)Cortlandt St. Recovery Corp. v.
Deutsche Bak AG, London BranghNo. 14cv-01568, 2015 WL 5091170, at *3 (S.D.N.Y. Aug.
28, 2015)(“[It is uncertain if New York's ‘doing business’ jurisdiction remains viabldight of
Daimler.” (citing Reich v. Lopez38 F. Supp. 3d 436, 4585 (S.D.N.Y. 2014)) Havlish v. Royal
Dutch Shell PLC No. 13civ.-7074, 2014 WL 4828654, at *3 (S.D.N.Y. Sept. 24, 2014) (“The
Supreme Court ibaimler. . . recently ‘expressed doubts as to the usefulness of an agency analysis,
like that espoused Wiwa that focuses onfarum-state affiliate’s importance to the defendant rather
than on whether the affiliate is so dominated by the defendant as to be itsaltgigegting Sonera
Holding B.V. v. Cukurova Holding AS50 F.3d 221, 225 (2d Cir. 201eBrt. denied134 SCt. 2888
(2014)))

In Daimler, the Court concluded that general jurisdiction only exists where a corporation
is “essentially at home.Daimler, 134 S. Ct. at 761-62. To determine this, courts riistarily
look at the corporation’s principal placetlafsiness and place of incorporatidd. at 75960. The
Plaintiff does not allege that Altice has incorporated anywhere in the United, 3¢t alone New
York, and admits in thamendedcomplaint that its principal place of business is in Amsterdam.
Therefore, under either measure, Altice lacks general jurisdiction.

In Daimler, the Court articulated an additional, “exceptional case” to find general
jurisdiction. If the Plaintiff deranstrates that Altice’s contacts with New York are “so ‘continuous
and systematic’ as to render [Altice] essentially at home with the forunt gfaeyral jurisdiction
may be found.Id. at 761. As this is truly an “exceptional case,” courts have notddittis

exceedingly rare to find general jurisdiction outside a corporation’s princgee pff business or
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place of incorporation.Stroud 91 F. Supp. 3d at 387 (citiddonkton Ins. Servs., Ltd. Ritter,
768 F.3d 429, 432 (5th Cir. 20143pe als&PV OSUS Ltd. v. UBS AG14 F. Supp. 3d 161, 168
(S.D.N.Y. 2015) (determining that even if the defendant’'s contacts to New York ceuld b
considered “a substantial, continuous, and systematic course of business,” theeSTiqpuet held
in Daimler that suchcontact were insufficient to establish general jurisdiction, because the
plaintiffs failed to “establish that this is the ‘exceptional case’ in whimbrporation is ‘essentially
at home’ in a foreign forum such that the Court may exercise generalgtiosdver it.”).

In this case ite Plaintiff hasiot properly alleged that Altice’s contacts with New York are
SO substantial that it is “essentially at hom@lthough Altice does have a New York subsidiary,
that does not “render it essentially at litnHecklerco, LLC v. YuuZoo Corporation Ltélo.
15-cv-5779,2017 WL 2294606, at *5 (S.D.N.Y. May 11, 2017). Thus, the Court finds that Altice
is not subject to general jurisdictiomthe Sate of New York

2. Specific Jurisdiction

The Defendantallege that the Plaintif allegations solely relate to Altice’s subsidiary,
Cablevision, which became known as Altice USA after the Altice/Cablevisamsaction, and
may not be attributed to Altice for the purpose of obtaispecificpersonal jurisdictionFor the
reasons set forth below, tRéaintiff has established a prima facie case and the Court will exercise
specific jurisdiction over Altice in this matter.

For the Court to exercise specific jurisdiction over a-domiciled entity, it must &
subject to New York’s long-arm statute, CPLR § 302(a), which states that:

As to a cause of action arising from any of the acts enumerated in thig sact

court may exercise personal jurisdiction over any-domiciliary, or his executor

or administréor, who in person or through an agent:

1. transacts any business within the state or contracts anywhere tocgogbsdyor
services in the state; or
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2. commitsa tortious act within the state, except as to a cause of action for
defamation of character arising from the act; or
3. commits a tortious act without the state causing injury to person or property
within the state, except as to a cause of action for defamation of charactey arisi
from the act, if he
(i) regularly does or solicits business, or engages in any other persistentafourse
conduct, or derives substantial revenue from goods used or consumed or services
rendered, in the state, or
(i) expects or should reasonably expect the act to have consequences in the state
and derives substantial revenue from interstate or international commerce; or
4. owns, uses or possesses any real property situated within the state.
N.Y. CPLR§ 302.
“To establish pesonal jurisdiction under section 302's [“transacts any business” prong],
two requirements must be met: (1) The defendant must have transacted busmegbevstate;
and (2) the claim asserted must arise from that business actléges v. Kennedy,PLaw
Offices 799 F.3d 161, 168 (2d Cir. 2015) (quotirgci ex rel. Licci v. Lebanese Canadian Bank
SAL 732 F.3d 161, 168 (2d Cir. 2013)). “A plaintiff attempting to establish personal jurisdiction
over a defendant who has never been present in the state and only acted through subsidiaries or
agents need only show that the subsidiary ‘engaged ingeftp@ctivities in this State,” that those
activities were for the benefit of and with the knowledge and consenthef'deéndant, and that
the defendat ‘exercised some control oveahe subsidiary in the matter that is the subject of the
lawsuit? Ingenito v. Riri USA, In¢89 F. Supp. 3d 462, 47& (E.D.N.Y. 2015) (quotingreutter
v. McFadden Oil Corp.71 N.Y.2d 460, 467, 527 N.Y.S.2d 195, 522 N.E.2d 40 (1988}jprd
Pfizer Inc. v. Perrigo C9.903 F.Supp. 14, 16 (S.D.N.Y.1995) (“[A] foreign corporation can sell

goods and perform other activities in New York through its subsidiaries, subjdotinarent

corporation to personal jurisdiction Wew York.” (internal citations omitted)).
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A formal agency relationship between the Defenslamd the subsidiary/agent is not
required. Ingenitg 89 F. Supp. 3d at 467 (internal citations omitted). “Personal jurisdiction over
a parent corporation whose subsidiary has transacted business in New Y®@kwrast the
nondomicilliary parent corporation knew of and consented to the acts ekt @subsidiary that
gave rise to the cause of actiondaxercised some control over [the subsidiary] in the matter.”
Ingenitq 89 F. Supp. 3d at 477 (internal quotations omitted).

Cablevision, or Altice USA, is a public subsidiary that is majority owned by Altice.
Through Cablevision, Altice transacts business in New York. Amended Class Aotigoiaint
1 9. Cablevision’s wireless network is operated with the knowledge, and with seeheoi
direction from Altice. See id; Joint Application of Altice N.V. and Cablevision Systems Corp. for
Authority Pursuant to Section 214 of the Communications Act of 1934, as Amended, to Transfer
Control of Domestic and International Section 214 Authorizatiahs910 (available at

https://ecfsapi.fcc.govi/60001329304.pdl{"If the Transaction is approved, Altice would bring

to Cablevision its considerable experience in upgrading and managing Cablswvigitwork. the
transmission and IT assets of its service provider affiliates. FurtherAltoe intends to continue
investing in and upgrading Cablevision’s IT systems, including customer cargcese
provisioning and billing systems, to improve processes and be in an even better position to serve
customers. . .Altice anticipates continuing to invest WiFi services to complement its fixed
wireline investment). Further, Altice “derives substantial revenue” from Cablevision’sFii
operations in the New York area. Amended Class Action Complaint § 9.

The Court finds that for the purposes of CPLBOZ(a)(1), Altice has engaged in sufficient

purposeful activity in New York to determine that it has “transacted business,’hanthis
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Plaintiff's claims arise from this business. Therefdhe, Plaintiff has sufficiently presented a
prima faciecaseto establish specific personal jurisdiction over Altice in this matter.

Althoughthe Defendants argue that Cablevision is not an “agent” or “mere department” of
Altice sothat this Court has no personal jurisdiction over AltilkeDefendants’ argument focuses
on the scope of general jurisdicti@eee.g, CPLR § 301Volkswagenwerk Aktiengesellschaft v.
Beech Aircraft Corp.751 F.2d 117, 120 (2d Cit984) not the applicability of specific jurisdiction
under § 302(a)(1).The Caurt is unpersuaded théte Defendantsargument isapplicable to §
302(a)(1).

3. Constitutional Due Process

The Court must now consider whether exercising specific personal junsdister Altice
comports with the United States Constitution’s DuecBss Clauselnternational Shoand its
progeny made clear that a defendant must “have certain minimum contacts [wituthesfate]
such that maintenance of the suit does not offend traditional notions of fair play andtslbsta
justice.” Licci, 732 F.3d at 169 (quotidgt'l Shoe Co. v. State of Wash., Office of Unemployment
Comp. & Placement326 U.S. 310, 316, 66 S. Ct. 154, 90 L. Ed. 95 (104B)he Court finds
that there are sufficient “minimum contatt)e Court must also find that exeroig jurisdiction
would be reasonable under the circumstan&saussy. Credit Lyonnais, S.A175 F. Supp. 3d
3, 27 (E.D.N.Y. 2016jciting Burger King Corp. v. Rudzewic471 U.S. 462, 4787, 105 S. Ct.
2174, 85 L. Ed. 2d 528 (1995)To conduct the second part of the analysis, the Court may look at
the following relevant factors: “(1) the burden that the exercise of jurigdiatill impose on the
defendant; (2) the interests of the forum state in adjudicating the case; [atigg fBintiff's
interest in obtaining convenient and effective reliefMétro. Life Ins. Co. v. RobertseGeco

Corp, 84 F.3d 560, 568 (2d Cir. 1996).
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As the Second Circuit notes, there is extensive overlap between a CPLRBaG2ysis
which the Court has just conducteahd a constitutional due process analyBecauseif a
defendant transacted business in New York and the claim asserted aro$aftaunsiness activity
within the meaning of section 302(a)(1), and yet, in connection with the same transaction of
business, the defendant cannot be found to have ‘purposefully availed itself of the privilege of
doing business in the forum and [to have been able to] foresee being hauled into court trere . . .
the assertion of specific jurisdiction wdwsomehow otherwise ‘offend traditional notions of fair
play and substantial justice.Licci, 732 F.3d at 170 (internal quotations omittedhus it is
especially unusual to find that a defendant has met the requirements of § 30géa)di)ed a
dueprocess analysisThe Court is unaware of any such decisions in the Second Cigaetid

As the Court has already determined that Altice satiffieprovision o8 302(a)(1), the
Court also concludes that Altice has established purposeful availment agigrdpriestablish
“minimum contacts.”ld.; see als@urger King Corp, 471 U.S. at 475-78.

Regarding the “reasonableness” inquiry, the Court notes that the Second Citawgteds
district courts that “dismissals resulting from the applaatf the reasonableness test should be
few and far between.’Metro. Life Ins. Co, 84 F.3d at 575. The parties have raised no credible
argument that any of the relevant factors point to dismissal. As such, thesGoattise of
specific personal jusdiction over Altice is consistent with the U.S. Constitution’s Puecess
Clause.

Accordingly, theCout finds that there is specific personal jurisdiction over Alti¢®r
the foregoing reasons, the Defendants’ motion to dismiss for lack of persaswitjion, pursuant
to Rule 12(b)(2) is denied.

D. The Computer Fraud and Abuse Act Claim
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The Defendarstcontendthatthe Plaintiff’s complaint fails to state a plabge claim based
on a violation of the CFAA. In particular, the Defendadsert that {jethe Plaintiff consented to
allowing the Defendastto use the wireless router to set up Optimum PublidciVand (b the
Plaintiff is unable to satisfy the minimulmss requirement under the CFAA.

In 1984, the U.S. Congress enacted the CFAA to combat forms of “computer crime.” At
the time, this was largely understood as “hacking or trespassing into corsyatesns or data.”
United States v. Vall807 F.3d 508, 525 (2d Cir. 2015). The CFAA made it a crime to “knowingly
and with intent to defraud, accesses a protected computer without authorization, emtsexce
authorized access, and by means of such conduct furthers the intended fraud androitants
of value, unless the object of the fraud and the thing obtained consists only of the use of the
computer and the value of such use is not more than $5,000 inyeay period.” 18 U.S.C. §
1030(a)(4).

Congress also created a civil cause of action under thAQF a plaintiff could
demonstrate either:

(I loss to 1 or more persons during aryehr period (and, for purposes of an investigation,

prosecution, or other proceeding brought by the United States only, loss resulting from a

related course of conduct affecting 1 or more other protected computersjadigy et

least $5,000 in value;

(11 the modification or impairment, or potential modification or impairment, of thegakd

examination, diagnosis, treatment, or care of 1 or more individuals;

(1) physical injury to any person;

(IV) a threat to public health or safety;

(V) damage affecting a computer used by or for an entity of the UniselsSEovernment

in furtherance of the administration of justice, national defense, or nationakgear
(V1) damage affecting 10 or more protected computers during gegrlperiod.

18 U.S.C. § 1030(c)(4)(Akee also idat § 1030(g).

19



The Plaintiff pleads a private right of action pursuant to 18 U.S.C. § 1030(c)(Ma)(i
Consequently, the Plaintifhust allege that the Defendants: (1) “knowingly and with intent to
defraud;” (2) accessed a “protected computer;” (3) “without authorization” @eéeled their
authorized access;” (4) and by means of such conduct furthered the intended fraudiaed obt
anything of value; and (5) caused “loss to 1 or more persons during—-gegrlperiod ...
aggregating at least $5,000 in valug€ee idat§ 1030(c)(4)(A), § 1030(g).

1. Consent

The Defendarstcontendthat thePlaintiff failed toproperly plead a clairfor relief under
the CFAA because the Plaintiff consented to the purported use of the wialéss For the
reasonstatedoelow,the Court findghatthere isa factualdispute as to whether Jensen consented
to use of the wireless router to set up Optimum Publid=\Vivhich precludes the Court from
dismissing the claim at this time.

While the term “without authorization,” is not defined within the statittehas no
apdicability to this case. See JBC Holdings NY, LLC v. Pakt&31 F. Supp. 2d 514, 521
(S.D.N.Y. 2013). Itis undisputed that Cablevision had authorization to abe&sswnwireless
routers for certain uses. The question is whether Cablevision “exceedjent]atthorization.

According to the CFAA, the term “exceeds authorized access,” “means to accegsudecavith
authorization and to use such access to obtain or alter information in the computer ttaasbera
is not entitled so to obtain or alter.” 18 U.S.C. § 1030(e)(6). The Second Circuit reatedly
that “exceeds authorized access” only coaarsndividual “who obtains or alters information that
he does not have authorization to access for any putpdstle, 807 F.3d at 511. Thisarrow

reading of the statute is also consistent with the Fpartth Ninth Circuits. Associated Mortg.

Bankers, Inc. v. Calcon Mut. MortgLC, 159 F. Supp. 3d 324, 334 (E.D.N.Y. 2016) (Spatt, J.)
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see also Sebrite Agency, Inc. v. P1884 F. Supp. 2812, 91718 (D. Minn. 2012) (adopting the
narrower interpretation of the CFAA because it is “more consistent with statexby legislative
history, and the rule of lenity@nd noting that the Eighth Circuit has not yet directly addressed the
issue(internal citations omittegl)

While the Second Circuit noted that thest, Fifth, Eleventh, and Seventh Circuits had
adopted a broader interpretation of the statute, the Court determined that such*aouti&lv
criminalize the conduct of millions of ordinary computer users and place us in ilierpota
legislature.” Id. (quding Valle, 807 F.3d at 527)accord Pakter 931 F. Supp. 2d at 52The
Court thereby adopts the Second Circuit’s definition of “exceeds authorized, aooessing that
liability may only be imposed if one “obtains or alters information thatddgs not have
authorization to access for any purpose which is located on a computer that [¢neiss
authorized to accessValle, 807 F.3d at 511.

The Defendants contend that Jensen consented to Cablevision’s broadcast ofrtbenOpti
Public WiFi becaus the Agreement for Optimum Online contained the following explicit
language: “The Optimum Router is preconfigured to distribute a second wirelesskng.e. an
Optimum WiFi Hotspot) in addition to the Home Network. This Optimum WiFi Hotspot is
separatdrom the Home Network and is accessible by certain authorized Optimum VEiSi"us
SedeDefendants’ Memorandum of Law in Support of Motion to Dismiss at 15 Plietiff asserts
that this was nqgpart of the contract, ainthat alternatively, it createslispute as to a material fact.
For the reasons that follow, the Court concludes that while the Defendants despate as tthis
fact, this is not properly determined at the motion to dismiss stage.

According to the Defendants, the Agreement for Optimum Online was incorposated b

reference into the contractynder New York law, “[tlhedoctrineof incorporation by reference
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requires that the paper to be incorporated into the written instrument by referastée so

described in the instrument that the paper may be identified beyond all reasonable doubt . . . [and]

[i]t must be clear that the parties to the agreement had knowledge of amdeds® the

incorporated terms.Valley Stream Foreign Cars, Inc. v. American Honda Motor Co., B9

F. Qupp. 3d 547, 5583 (E.D.N.Y. 2016) (internal citations and quotations omiftedgord

Serrano v. Cablevision Systems Cpf&3 F. Supp. 2d 157, 165 (E.D.N.Y. 2012).
Jensemaintainghat he did not agree to any terms when he signéorwpreless inernet

with Cablevision originally. Amended Class Action Complaint § 37. When his varedeser

was installed, he was provided a sales order, which contains a document titlechf Gemas and

Conditions of Service.” The Plaintiff aljes that this dmment containshe entirety of the

contract. Id. 138. One clause in the General Terms and Conditions of Service does mention that

there are additional terms of service “set forthvatv.optimum.net . . which arencorporated

herein by this referenceld. 1 40. However, the website which is referred is the constauiery
homepage, and only by clicking a link titled “Service Terms & Info” is tha&oridrought to a
series of additional terms for the various services that Cablevision oifief§y 41-42.

The Defendants’ principally rely dBerranoto contend that Cablevision’s Agreement for
Optimum Online is included in the ewact. In the Court’s view, this cassinforces the factual
dispute at issue. I8erranq it wasundisputedhat the terms of service at issue were “incorporated
by reference into the work order and were accessible on the Cablevisiorewddset 165. This
was the basis for the Court’s conclusion that the plaintiff in that case enteredvialid contract
with Cablevision. Id. In this case, the Plaintiffisputesthe contention that the Agreement for

Optimum Online is incorporated by reference into the contnadtalleges that argttempt to do
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so in the contract was vague and legally insufficiemherefore, the lynchpin of th®errano
Court’s conclusion is not present here. In the Court’s V@awmanois not controlling.

The Defendants also rely éfammer v. Cablevision of Boston, Int8 Misc. 3d 727 (N.Y.

Just. Ct. 2007as an example of a court incorporating Cablevision’s online terms of service into a
contract. However, thdammerdecisionis short on details and devoid of reasoning on the matter.
The pertinent facts stounding the terms that are being incorporated by reference are noteatisclos
in the opinion and thelammerCourt does not conduct any sort of legal analysis to reach such a
conclusion. Thidack of detaildoes notconvince the Court that the documerferenced was
incorporated into the contract “beyond all reasonable doukdltey Stream Foreign Cars, Inc.

209 F. Supp. 3d at 552-53.

The Defendants’ argumetitat the Agreement for Optimumn@ine is incorporatedy
reference does not satisfy the first prong of the test under New YorKlaevGeneral Terms and
Conditions of Service’s reference to the litany of terms and conditions for g\@r@ablevision
products does not identify the terms and condititvas apply to the Plaintiff so that it may be
properly identified “beyond all reasonable dousit'this stageSee 4Connections LLC v. Optical
Commc’ns Grp., In¢618 F. Supp. 2d 178, 183 (E.D.N.Y. 2009) (“To incorporate a document by
reference, New Yorkaw requires that the document be referenced beyond all reasonable doubt.”
(citing Chiacchia v. Nat'l Westminster Bank USI&24 A.D.2d 626, 507 N.Y.S.2d 888, 880 (2d
Dep’'t 1986)); see also Sea Trade Co. v. FleetBoston Fin. Cddp. 03-civ10254, 200AVL
1288592, at *4 (S.D.N.Y. May 1, 2007) (“Under New York law, an extrinsic document is deemed
to be incorporated by reference only when the agreement specifically referencedfiarently

describes the document to be incorporates, such that the‘ma#terbe identified beyond all
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reasonable doubt.” (quotinBaineWebber, Inc. v. BybyB1 F.3d 1193, 1201 (2d Cir. 1996)
(internal quotations omitted))

The reference in the General Terms and Conditions of Service is to the Optianaedr
homepage, nahe specific terms of service that are at issue. Further, the “Terms of Service,” as
defined incorporates additional Cablevision services that are inapplicalmieOgptiamum Online
residential customer. Thiscludes terms and conditions for rsabscibers and for businesses.
Amended Class Action Complainf $#143. Accordingly, the Court finds that at the very least,
there is a triable issue of fact as to whether the Agreement for Optimum Onlineronated by
Reference.Because a genuine issolematerial fact exists as to whether the Defendants accessed
the Plaintiff's wireless router without authorization, the Defendants’ matidanied on that basis.

2. CFAA Minimum L oss Requirement

The Defendantsfurther argue that the Plaintiff's damagesfor his CFAA claims are
deficient becauste pleading fails to meet the CFAA’s minimum loss requiremienbpposition,
the Plaintiff contendg¢hathe may aggregate all putative class members’ claims for the purposes
of meeting the statutory regement For the reasorstatedoelow, the Court finds th#tePlaintiff
failed to satisfy the statutory loss requirement under 18 U.S.C. 8 1030(c)(4)JA)(i)

In order to properly plead damages under the Plaintiff’'s CFAA claim, he muge dibss
to 1 or more persons during aryyéar period ... aggregating at least $5,000 in valus8"U.S.C.

§ 1030(c)(4)(A)(i)(1). “Damagé is defined by the CFAA as “any impment to the integrity or
availability of data, a program, a system, or informatiolal.”§8 1030(e)(8).The CFAA explains
“loss” as “any reasonable cost to any victim, including the cost of responding toemsepff
conducting a damage assessment, and restoring the data, program, system, oroinftorrst

condition prior to the offense, and any revenue lost, cost incurred, or other consequeiigdsia
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incurred because of interruption of servicéd: § 1030(e)(11). The Plaintiff is required tegd
damages or losses of $5,000 as per the minimum statutory threshold specified in §
1030(c)(4)(A)()(1). SeeRegister.com, Inc. v. Veri856 F.3d 393, 439 (2d Cir.2004) (citihgre
DoubleClick Inc. Privacy Litig, 154 F. Supp.2d 497, 52623 (S.D.N.Y.2001)) See also
DoubleClick, 154 F. Supp. 2d at 522 (“Caselaw further supports the conclusion that all injuries
under8 1030(g) are subject to § 1030(e)(8)'s $5,000 threshold, whether termed ‘damage’ or
‘loss.™).

In this regard, Jensen pleadgefitypes of damage or loss: (1) increased electricity costs;
(2) invasion ofhis privacy; (3) decreased internet speeds; (4) increased security risks) amel (
replacement cost of a new wireless router.

The Plaintiff's allegations concerning increasedwsity risks decreased internet speeds
and invasion ohisprivacy are not cognizable economic losses under the CIS&a.Doubl€lick,
154 F. Supp. 2d at 524 n.33 (“[O]nly economic losses are recoverable under 8§ 1030(g).” (internal
citations omitted) In order for a form of damage or loss to be used to meet the statutory damages
threshold, the damage or loss must be econo8ge id The Plaintiff's complainfails to allege
that Jensen suffered any economic damages at all due to any of the threeesatégtamages.
As such, the Court finds that any security or privacy risks tt@Plaintiff is exposed ter
decreased internet speexsa result of the Optimum Public \Wi are not cognizable losses under
the CFAA.

For the remaining two categosighe Plaintiff's individual damage allegations fail to reach
the $5,000 statutory threshold. As Jensen pleads in the complaint, “consumers wishing to opt out
of broadcasting a secondary i network from their homes are left with no recourse other than

to buy an entirely new wireless router, costing anywhere from $50 to"$20@ended Class
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Action Complaint T 33.The Court will assume that for purposes of calculating the statutory
threshold that the replacement cost of a wireless router is $200.

The final damage or loss alleged by Jensen is increased electricity costs thedraee in
as a result of the additional electrical power used due to using a wirelesstinatiis configured
to use Optimum Public Wi. This includes additional power both when the Optimum Public Wi
Fi network is being used and when it is not being used. The Plaintiff does not spehiy in t
complaint what his additional electricity costs from Optimum PublieFiMvere, but he does
attach a study that concluded thattivgsa public WiFi hotspot for Comcast, one of Cablevision’s
competitors, cost up to $22.80 per year for a Philadelphia resident. Alex Gizis, “I€¥maast
Public Hotspot Costing You Real Money?” Speedify (June 26, 2014) (available at

http://speedify.com/blog/featured/comecasiblic-hotspoteost). Even assuming a higher average

cost of power in Brooklyn, New York and a less efficient routeis highly improbable that
Jensen’s extra electricity costs approached $100 let alone $5,000. As a resulthevi@outt
combines the cognizable losses that are covered under the statute, Jensemlfage enough
damages or loss to meet the requirement under the CFAA.

The Plainiff tries to circunvent this fact by claiming thahe Court should aggregate
putative class members’ damagwmslosses. For the reasons set fdréhow, this argument is
unavailing.

“As a general rule, until a class action is certified pursuant te Ribf the Federal Rules
of Civil Procedure, the claims of potential class members cannot be consid@&isdone v.
JetBlue Airways Corp681 F. Supp. 2d 383, 386 (E.D.N.Y. 2010) (citBaxter v. Palmigianp
425 U.S. 308, 310 N. 1, 96 S. @651, 47 L. Ed. 2d 810 (1976Bowens v. Atl. MaintCorp,
546 F.Supp.2d 55, 76 (E.D.N.Y. 2008) (“[I]n the absence of certification, there is no class action
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under Rule 23. The unnamed class members are not technically part of the adtibwe wotirt
has cdiified the class; therefore, once the named plaintiffs’ claims are dismissesljgsmo one
who has a justiciable claim that may be asserted.” (internal citations antapsotanitted)).

The Plaintiffassers that the Court should aggregate damages across the entire putative
class and cites a seriesanit-of-circuit cases that purport to conclude thetrict courts have been
willing to do so if a defendant’s condugtiformly impacts the putative class membe@nputers.

See, e.gSee, e.g., Inre Toys R Us, Inc., Privacy Ljtp. 0Gcv-2746, 2001 WL 34517252, at
*11 (N.D. Cal. Oct. 9, 2001)n re Apple & AT&T Antitrust Litig.596 F. Supp. 2d 1288, 1307
1308 (N.D. Cal. 2008)ortensen v. Bresnan CommuNo. 18cv-13, 2010 WL 5140454, at *7

(D. Mont. Dec. 13, 2010). These cases ignore Second Circuit jurisprudence regarding putati
class actions as well as countervailing-ofitircuit caséaw. See, e.g.Hayes v. Packard Bell,
Nec, 193 F. Supp. 2d 910, 912 (E.D. Tex. 200dismissing CFAA claims in a putative class
action because the named plaintiff is not able to meet the $5,000 statutory damesjesd);
Halperin v. Int'l Web Servs., LLCO F. Supp. 3d 893, 900 (N.D. lll. 2014) (“The CFAA does not
mention class actions at all in its civil remedy provisseel8 U.S.C. § 1030(g), which strongly
suggests that, under the aagjgregation rule, the economic damages claims of absent class
members may not be aggregatedWalsh v. Microsoft Corp63 F. Supp. 3d 1312, 1320 (W.D.
Wash. 2014) (“Plaintiffs must meet the damages requirement themselves, and ebnoat r
absent members of their putative class. (citayth v. Seldin4d22 U.S. 490, 501, 95 6t. 2197,

45 L.Ed. 2d 343 (1975))).

Currently the Court is unawaref any case in the Second Circuit where a districttcou
aggregated damages acrospudative class in order to meet the CFAA’s statytthreshold.

Additionally, “[tjhe Second Circuit hasot yet addressed whether losses can be aggregated for
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purposes bthe CFAA before a class is certified, but it has indicated approvabobleClick’s
through exploration of the CFAA.'Bose v. Interclick, IngNo. 10civ.-9183, 2011 WL 4343517,

at *6 (S.D.N.Y. Aug. 11, 2011) (citingegister.com, Inc. v. Verio, In@56 F.3d 393, 4340 (2d

Cir. 2004)) The DoubleClickCourt concluded that in order for a plaintiff to “aggregate[ damage
and loss] across victims and over time,” it must be for a “single act.” 154 F. Supp528
accord Mount v. PulsePoint, IndNo. 13civ.-6592, 2016 WL 5080131, at *9 (S.D.N.Y. Aug. 17,
2016) (“This Court has previously held that for purposes of the $5,000 threshold, damages ‘may
only be aggregated across victims and over time for a singlé @aing DoubleClick 154 F.
Supp.2d at 523)). Therefore, the Court will analyze the CFAA’s $5 8@futory damages
requrement using the Plaintiff's individual allegatiorSee, e.gFink v. Time Warner Cab|&lo.
08-civ.-9628, 2009 WL 2207920, at *4 (S.D.N.Y. July 23, 2009) (anatytre plaintiff's claim

and concluding that she did not meet CFAA’s statutory loss requirement).

Further,contrary to the Plaintiff's contentions, Cablevision’s configuration of thelegse
routers to broadcast the Optimum Public-M/idoes not constitutthe “same act” and as such,
cannot be aggregated to meet the $5,000 thresholching to the statute itself, the relevant “act”
is defined as follows: “[Whoever] intentionally accesses a computer withbbooré&zation or
exceeds authorized access, amereéby obtains information from any protected computer.” 18
U.S.C. 8§ 1030(a)(2)(C). The Plaintiff alleges that Cablevisidlintentionally accessedhe
[wireless routers] oPlaintiff and Class members . . . Cablevision made the wireless routers it
provided to Plaintiff and Class members capable of receiving a command to generaté\publi
Fi signals.” Amended Class Action Complaint  32.

While the Plaintiff did acknowledge that wireless routers individually areboued to

create the Optimum Public Wi network, see Amended Class Action Complaint § 7be
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Plaintiff fails to allege that wireless routers share information of anysibrieach other As the
DoubleClickCourt acknowledged, it is theoretically possible for a “single act” undetahgesto
involve multiple computers.See Sachdev v. SingNo. 16c¢iv-7114, 2016 WL 768861, at *5
(S.D.N.Y. Feb. 26, 2016) (explaining tHabubleClickrequires a plaintiffa demonstrate that a
“single act” caused at least $5,000 in damage (c@iagbleClick 154 F. Supp. 2d at 525)).
“For example, if someone accessed a White House computer and through thaec@rgsed
information on State Department, Central Ingghce Agency, and FBI computers, the value of
these damages and losses could be aggregated for the purposes of meeting [thes@RAGYY
damages threshold.DoubleClick, 154 F. Supp. 2d at 524 n.32. However, Cablevisi@aiieged

to have individudy accessed the Plaintiffigireless routeas well as the putative class members’
wireless routers; it has not been alleged that the Defendants obtainedatidaran one putative
class members’ router through another’s routdrerefore, the Plaintif§ allegation thathe entire
Optimum PublidVi-Fi network constitutes a “single act is refutgdthe statute’s plain language,”
id. at 524, and the facts at issue.

In the instant casé) the amended complajrthe Plaintiff pleadshat all his claims uret
the CFAAresulted in the same damage, namely increased electricity éoseded Class Action
Complaint 9 76-78. Given thatthe Court finds that the Plaintiff is unable to aggregate such
damages, the Plaintiff is unable to demonstrate that the Defendants viola@&thhén a manner
that has caused the Plaintiff damages or losses of at least $5,000 regayd@gAA claim.

Therefore, he Court finds that the complaint fails to adequasthte a claim for relief
under the CFAA.Accordingly, the Court grants the Defendantsdtion to dismiss the Plainti§
CFAA claims pursuant to Rule 12(b)(6) with prejudice.

E. The StateLaw Claim
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The Plaintiff’'s remaining clains a state law claim that arises under N.Y. Gen. Bus. Law
§ 349. Jensenontendghat under 28 U.S.C. § 1332(d), the Court has jurisdiction over such a
claim because “the action involvd®0 or more class members; at least one member of the
proposed class is a citizen of a State different from the State of citizendbgbenidants and the
matter in controversy excee#i§ million in sum or value.” Amended Class Action Complaint
7. The Courfinds that the Plaintiff has properly alleged that the parties are minimall\sdiaead
that the proposed classembers’claims aggregate to exceed the $5,000,000 requirenga.
Standard Fire Ins. Co. v. Knowlgs68 U.S. 588, 592, 133 S. @B45, 185 L. Ed. 2d 439 (2013)
(explaining the requirements under 28 U.S.C. § 1332(d)).

[11. CONCLUSION
For the reasns stated above, the Defendantotionpursuant to Rule 12(b)(&p dismiss

the Plaintiffs CFAA claimsis granted. The motion is ded in all other respects.

It is SO ORDERED:
Dated:Central Islip, New York
September 272017

/s/ Arthur D. Spatt

ARTHUR D. SPATT

United States District Judge
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