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EASTERN DISTRICT OF NEW YORK EASTERN DISTRICT OF NEW YORK
_________________________________________________________ X LONG ISLAND OFFICE

JOSEPH MARCARIQIndividually and on
behalf of all others similarly situated
MEMORANDUM OF
Plaintiff, DECISION & ORDER
2:17<v-414(ADS)(ARL)
-against

MIDLAND CREDIT MANAGEMENT, INC.,
and MIDLAND FUNDING, LLC,

Defendang.

APPEARANCES:

BARSHAY SANDERS, PLLC
Attorneysfor thePlaintiff
100 Garden City Plaza, Suite 500
Garden City, NY 11530
By:  David M. Barshay, Esq.
Craig B. Sanders, Esq., Of Counsel

HINSHAW & CULBERTSON, LLP
Attorneysfor Defendants
800 Third Avenue, 18Floor
New York, NY 10022

By:  Ellen B. Silverman, Esq.

Matthew B. Corwin, Esq., Of Counsel

SPATT, District Judge:

The Plaintiff, Joseph Marcario(“*Marcarid or the “Plaintiff’) commenced this action
against the DefendastMidland Credit Management, Inc. (“MCMandMidland Funding, LLC

(“Midland Funding) (collectively“Midland” or the “Defendarg”) alleging violations othe Fair

Debt Collection Practices Act (“FDCPA”), 15 U.S.C. § 1&93eq
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Presently before the Court ismaotion to compel arbitration pursuant to the Federal
Arbitration Act (“FAA”), 9 U.S.C. § let seq stay this actiomnd dismiss all class action claims
The Plaintiffopposeghe motion. For theollowing reasonsthe motion to compel is grantead
its entirety

|. BACKGROUND
A. TheFactual Background

On October 29, 2012, the Plaintiff opened a credit card account with Credit One Bank. The
first credit card was mailed to the Plaintiff on October 31, 2012.

On November 23, 201ZreditOne Bank mailedb the Plaintiff a new credit card after the
Plaintiff reported that the original card was lost or stolEmis credit cardhadthe same credit card
accountnumberas the original card.

Both credit cards, which were mailed to the Plaintiff, contained Credit One Bank’s
“Visa/MasterCardCardholder Agreement, Disclosureat&ment and Arbitration Agreement”
(“Arbitration Agreement”).

According to the Arbitration Agreement, a consumer agreed to the terms of thatfobi
Agreement by using his or her credit card.

The Plaintiff utilized his credit card on multiple occasiorHe made his last payment to
the credit ard account on April 3, 2014. Credit ORankcharged off the account on November
4, 2014 with a balance of $988.52.

In late 2014, the Plaintiff's credit card account was sold to numerous creditors, and was
ultimately assigned to MidlanéFunding. Midland Fundingalso obtained business records that
contain the account history and records of the various accounts it purchased, including the

Plaintiff's account. This includes a Bill of Sale and Assignment, Affidavit of Sale and account
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statementsMCM services the Plaintiff's credit card account on behalf of Midland Funding, which
owns the portfolio of accounts that contains the Plaistdfedit card account

On January 26, 2016, MCM mailed the Plaintiff a “Resgyal Notification” letter. The
letter lists the previous balance as $998.52 and the interest rat@@#2Beclaration of M&thew
B. Corwin,Ex. A.
B. The Procedural Background

OnJanuary 25, 201 The Plaintiff commenced this action against the Defendants by filing
the complaint.

OnMay 8 2017 the Plaintiff filed an amended complaint.

The present motion was fildry theDefendarg on June 30, 2017.

. DISCUSSION

A. Legal Standard

“The FAA was enacted in 1925 in response to widespread judicial hostiftpitoation
agreements.AT&T Mobility LLC v. Concepcigrb63 U.S. 333339, 131S.Ct. 1740, 1745, 179
L. Ed.2d 742 (2011) (internal citation omitted).exemplifies this country’s “strong federal policy
favoring arbitration as an alternative means opulis resolution.” Ragone v. Atl. Video of
Manhattan Ctr, 595 F.3d 115, 121 (2d Cir. 2010) (internal citationstted);accord Concepcian
563 U.S. at 34@Holick v. Cellular Sales of NeXork LLC, 802 F.3d 391, 395 (2d Cir. 2015)\s
a reslit, “any doubts concerning the scope of thrbitral issues should be resolved in favor of
arbitration.” Moses H. Cone Memorial Hosp. v. Mercury Construction Cd0 U.S. 1, 245,
103 S.Ct. 927, 941, 74 L. Ed. 2d 7¢%983). The FAA states that “[a] written provisionin ... a
contract ... tosettle by arbitration a controversy thereafter arising out of such contraball be

valid, irrevocable, and enforceable.” 9 U.S.C. § 2.
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It “leaves no place for the exercise of discretion by a district court, beathshandates
that district courtsshall direct the parties to proceed to arbitration on issues as to which an
arbitration agreement has been signedgan Witter Reynoldsnc. v. Byrd 470 U.S. 213, 218,
105 SCt. 1238, 1241, 84 L. Ed. 2d 1§B885) (emphasis in original). To make the determination
of whether aboitration should be compelled, the Court must decide:

(1) whether the parties agreed to arbitrate; (2) whether the asserted clamtkifathe scope of

the arbitration agreement; (3) if federal statutory claims are at isse#heviCongress intended
such claims to be noarbitrable; and (4) if only some of the claims are arbitrable, whether to stay
the balance of the proceedings pending arbitration.

Bakon v. Rushmore Setr., LLC, No. 16€v-6137, 2017 WL 2414639, at *2 (E.D.N.Y. June 2,
2017)(internal citatiols omitted) see also Genesco, Inc. v. T. Kakiuchi & Co., 1885 F.2d 840,

844 (2d Cir. 1987).

Here, thePlaintiff is focused on the first determination, whether the Plaintiff and Midland
agreed to arbitratelt is Midland’s burden to demonstrate this by a prepoakce of the evidence.
SeeTellium, Inc. v. Corning In¢.No. 03cv-8487, 2004 WL 307238, at *5 (S.D.N.Y. Feb. 13,
2004) Crawley v. Macy’'s Retail Holdings, IncNo. 15civ.-2228, 2017 WL 2297018, at *4
(S.D.N.Y. May 25, 2017) “[The Court] must place arbitraticagreementsn an equal footing
with other contracts.. and enforce them according to their term€8ncepcion563 U.S. at 333
(internal citations omitted)

As a result, the Court will evaluate the enforceability of the Arbitratigrement using
state contract lawCap Gemini Ernst & Yound).S.,LLC v. Nackel 346 F.3d 360, 365 (2d Cir.
2003) Specht v. Netscape Commc’ns Cp806 F.3d 17, 26 (2d Cir. 2002) (“The determination
of whether parties have contractually bound themselves to arbitrate a dispdietermination

involving interpretation oftate law- is a legal conclusion.)DuBois v. Macy’s EInc., 338 F
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Appx. 32, 33 (2d Cir. 2009) (“Arbitration clauses are a matter of contract law anddifsiauld
be enforced.”)State ex rel. Maste. Secad Judicial Dist. Court ex rel. Ctdf Washoe125 Nev.
37, 44, 199 P.3d 828, 832 (Nev. 2009).

Here, he Arbitration Agreement stipulates thaderal Law as well asevadaState law
applyto any disputes regarding the arbitration provision. There is no cordtigebn the relevant
substantive law of Nevada and New York and so no choice of law analysis is neGsssary
McCormick v. Citibank, NANo. 15¢v-46, 2016 WL 107911, at *4 (W.D.N.Y. Jan. 8, 2016).

In deciding whether arbitration should be compelled, Goart will apply “a standard
similar to that applicable for a motion for summary judgmieBignsadoun v. JobRiat, 316 F.3d
171, 175 (2d Cir. 2003)nternal citations omittedconsidering all relevant admissible evidence
and drawing all reasonable inferences in favor of themoring party. Nicosia v. Amazon.com,
Inc., 834 F.3d 220, 227 (2d Cir. 2016) (internal citations omitted).

B. Admissibility of Affidavits

Before turning to the substantive issues, the Court notes that the Plaintifhgbédlldne
admissibility of the DEendants’ evidence in support of their motion, namely the affidavit and
supporting exhibits of Vicki Scott, a Vice Presidents of Collections at Credit (Buott
Affidavit”) . Specifically, the Plaintiff claims that the Scott Affidavit is barred by RO&(8) of
the Federal Rules of Eviden€d-eD. R.EvID.”).

The Scott Affidavit asserts that the documents attached to her affidavitsewiengad by
her and “were kept in the ordinary course of the regularly conducted busitiegg.aand for
which it isthe regular practice of that business activity to make such records.” Sheihditates
that the facts stated are based on her review of the records and within bealdersewledge As

she attests in her affidayMs. Scott’s job responsibilitiesnclude “review[ing] business records
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of these entities related to credit card accounts originated by or on bktra@m in the ordinary
course of business.” The Court finds these assertions are sufficient tofisRyEviD. 803(6)
and will consider the Scott Affidavit for purposes of deciding the instant motion.

C. Standing

The Plaintiff further contends that the Defendants do not have standing to compel
arbitration under the Arbitration Agreement because the Defendants aflefgldid to
demonstrate that they are the true assignees of the Plaintiff’'s ac¢fjnt.arbitration clause is
generally held to apply to the assignee of a contra¢afiblend Dual Dispensing Sys., LLC v.
Seidel GmbH & Co., K70 F. Supp. 2d 157, 166.D.N.Y.2013) (internal citations omitted)
Health Plan of Nevada, Inc. v. Rainbow Med., | .1Q0 Nev. 689, 6992, 100 P.3d 172, 174
(Nev. 2004).This must besstablishedy a preponderance of the eviden&alar & Envtl. Techs.
Corp. v. Zelinger726 F. Supp. 2d 135, 143 (D. Conn. 2009).

The Defendants have submitted multiple sworn affidavits with supporting exHibits t
include Bills of Sales, Affidavits of Sale, Assignments, and copies of thealexctecords of data
to establish assignment of the Plaintiff's account in this ca$e Plaintiff did not submit any
evidence of his ownto respond For the purpose of enforcing the arbitration agreement, the
Defendants have provgaly a preponderance of the evideribat the title of the Plaintif§ account
originated from Credit OnBank and passed to MHC Receivables, LLC, then to FNBM, LLC,
subsequently to Sherman Originator Il LLC, and finally to Midland Fundimbe “chain of
custody” was adequately establishmdthe evidencéo conclude that the Arbitration Agreement
also wassoassigned.

The Court notes that the Plaintiff cites an incorrectdsiesh of proof in his opposition

memorandum The New YorkStatecases he cites are not FDCPA cases; theglebkcollection
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caseswhere the procedural posture of the parties requires a different stamtlerds not the first
time a court in this Circuit has noted Plaintiff’'s counsel's improper citations ircohigxt,see,
e.g, Zambrana v. Pressler & Pressler, L. Ro. 16¢cv-2907, 2016 WL 7046820, at *6 (S.D.N.Y.
Dec. 2, 2016) (“Plaintiff, pointing to New York debt collection cases, contend®#iahdants
have not presented sufficient proof to establish a complete chain of title. This, howenxgra i
debt collection case; it is an FDCPA case.”)
D. TheArbitration Agreement isValid and Enfor ceable

The Plaintiff contends that tHeefendants never entered into the Arbitrathgreement
with the Plaintiff. Specifically, he claims that tiefendants(1) failed to present adequate
evidence thtdemonstratethatthe Plaintiff entered into the Arbitration Agreeme(®) failed to
establish that the Agreement was ever sent to the Plaanidf (3) failed to submit the original
Arbitration Agreement

The Arbitration Agreement states thdtyou and we agree that either you or we may,
without the other’s consent, require that any controversy or dispute between you ahafus (a
which are called “Claims”), be submitted to mandatory, binding arbitratiddeimorandm of
Law in Support of Defendaritdlotion to Compel Arbitratbn and Dismiss Class Claims 4. It
then continug, defining “Claims” as “include[d] but ... not limited to ... collections matters
relating to your account.”ld. Such a broad arbitration clause “[creates] a presumption of
arbitrability and arbitration [that] even a collateral mater will be ordered iclden alleged
implicates issues of contract construction or the parties’ rights arghtbhis under it.” Louis
Dreyfus Negoce S.A. v. Blystad Shipping & Trading,, 1862 F.3d 218, 224 (2d Cir. 2001)

(internal citations and quotations omitted).



The Plaintiff's argument that the Defendants have not established thatittiéf Rlatered
into the Arbitration Agreement is fatally flawed fomamberof reasons. First, the Plaintgf
admissions in his amended complaint constitute judicial atbns$o this Courtand he is
therefore bound by these statements throughout the a&em Official Comm. Of the Unsecured
Creditors of Color Tile, Inc. v. Coopers & Lybrand. LLB22 F.3d 147, 167 (2d Cir. 2003)
(internal citations omitted). As Marcario pleads in Ammended complaint, “[his] debt was
assigned or otherwise transferred to Defendants for collection.” TheifPligiftound by this
statement.

Marcario further contends that the Scott Affidavit provides insufficientldetastablish
the required undeying facts. Specifically, he claims that the Defendants have not established that
the Plaintiff agreed to open the account. This dispute is irrelevant becausaitiié Rlready
admitsin the amended complaittiat he used the credit card “for perdof@mily or hausehold
purposes.” AmendedComplainty 12. Nevada and New York State law agree that the use of a
credit card constitutes evidence of acceptance to the terms of the credit card acemmésiyr
See McCormick2016 WL 107911, at *4; Nev. Rev. Stat. ABR7A.140 (A cardholder shall be
deemedd have accepted the written terms and conditions provided by the issuer upon subsequent
actual use of the credit cafgd.

This judicial admission by the Plaintiff in his amended complaint constitutes sufficien
evidence that the Plaintiff was issueedredit card and usedftiherebyassenting to the Arbitration
Agreement. However, even if the Plaintiff did not already plead such details in the amended
complaint, the contention that the Scott Affidavit provides insufficient detafcisrrect The

Court finds that the Scott Affidavias well as additionalnconteste@vidence submitted by the



Defendantscontainample detail t@stablish the existence of the Arbitration Agreem&eie, e.g.
Scott Affidavit 1 58; Supplemental Affidavit of Gary Harwood { 6.

Second, the Plaintiff claims that there is insufficient evidence that the Arbitration
Agreement was ever sent to thaiRtiff. The Court disagrees. Courts in this circuit have found
that there is a presumption of receipt when evidence is provided that desnordjécess standard
mailing proceduresSee Zambran®2016 WL 7046820, at *4 (collecting cases). Contrary to the
Plaintiff's contentions, there is no requirement that the Defeagaotiuce a witness with first
hand knowledge of whether the Arbitration Agreement was mailed to the Plab&#.SEC v.
Espuelas905 F. Supp. 2d 522 n.6 (S.D.N.Y. 2012he Defexdants providencontested evidence
not only of the Defendants’ standard mailing procedures, but thaPldietiff received the
Arbitration Agreement in the mail contemporaneously with his credit c&@ee, e.g.Scott
Affidavit 5 (“The replacement cdrwas mailed to Joseph Marcario at his address at 625 11
Street, Vero Beach, Florida 32960. Enclosed with both credit cards was Credia@kie
[Arbitration Agreement] for the account.” The Defendants have met their burden to establish
that the Plmtiff received and thus is bound by the Arbitration Agreement.

Finally, the Plainiff contends that the Defendahteliance on an “exemplar agreement” is
inadequate to demonstrate that an agreement existed and that the termedconthenArbitration
Agreement arehibsethat the Plaintiff agreed to when he opened his account. The FAA does not
require the Defendants to produce a signed copy of the Arbitration AgreessenGenesco, Inc.
815 F.2d at 846. The Defendants have presented a 20Mgkexeigreement,” as well as multiple
affidavits that attest that this sample agreement contained the same terms atohsotfcht
governed the Plaintiff's account whéme account was activeSee, e.g.Supplemental Harwood

Affidavit 7. The Plaintiff has not provided any evidence to contradict the Defendants’
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declarations. Therefore, the Court holds that the Defendants have providedrgidficience to
conclude that the “exemplar agreement” is a true and correct copy of thea#ohitAgreement
to which the Plaintiff agreedSee Bakon v. Rushmore Service Center, INdC 16¢cv-6137, 2017
WL 2414639, at 3 (E.D.N.Y. June 2, 2017(‘The Court is satisfied that the agreement [the
defendant] has offered is a true copy of the actual Agreement that was Raet ftaintiff] in
October 2014.” (internal citations omitted)).

As the Court outlined in Section II.C., the Defendants have adequately esthbiizhine
Plaintiff's credit card account was assigned to themthegt can thus enforce the Arbitration
Agreement as assignees.

E. ThisCaseisWithin the Scope of the Arbitration Agreement

The Court finds thathis caseclearly falls within the scope of the Arbitration Agreement.
The relevant provision defines “Claithisvhich according to the Arbitration Agreement may be
submitted to mandatory, bimdy arbitration by either partyas including “collections matters
relating to your account.” Unquestionably, the Plaintiffs FDCPA claimseaout of the
Defendants’ attempts to collect the Plaintiff's credit card account tiebis briefing the Plaintiff
has not adanced any arguments to the contraiherefore, the Plaintiff’'sndividual FDCPA
claimclearly falls well within the scope of the Arbitration Agreement.

F. Dismissal of the Class Claims

The Court’s conclusiothat the Arbitration Agreement is valahd enforceable compels
this Court b dismiss the Plaintiff's classide claims. The Plaintiff expressly waived his right to
pursue his FDCPA claim on a clasgle basis as a class representative or member of the class.
The Arbitration Agreement statas,relevant part, “[i]f you or we require arbitration of a particular

Claim, neither you, we, nor any other person may pursue the Claim in anyoiitjgahether as a
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class action, private attorney general action, other representative actidrexwisg” Reply
Memorandum of Law in Further Support of DefendaiMstion to Compel Arbitration and
Dismiss Class Claimat 15. Suchclass action waivers havecentlybeen upheldy the Supreme
Court. See Concepcigrb63 U.S. at 352Am. Exp. Co. v. Italian Colors Rest133 S.Ct. 2304,
2312, 186 LEd.2d 417 (2013)PIRECTYV, Inc. v. Imhngia, 136 S.Ct. 463, 471, 193 LEd. 2d
365 (2015). This Court is bound to follow this recent precedent.
[11. CONCLUSION
For the reasns stated abovéhe Defendants’ motion to compel arbitration and dismiss

class claims is granted its entirety Accordingly, the Courcompels thélaintiff to arbitrate his
remaining individual claim pursuant to the terms set forth in the Arbitration Agreeifige case

will remain stayed pending the resolutionagbitration.

It is SO ORDERED:
Dated:Central Islip, New York
October23, 2017

/s/ Arthur D. Spatt

ARTHUR D. SPATT

United States District Judge
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