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UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF NEW YORK

NIEASHA THOMAS, individually and on
behalf of all others similarly situated,
MEMORANDUM OF
Plaintiff, DECISION & ORDER
2:17<v-00523(ADS)(ARL)
-against

MIDLAND CREDIT MANAGEMENT, INC.,

Defendants.

APPEARANCES:

Barshay Sanders, PLLC
Attorneysfor the Plaintiff
100 Garden City Plaza
Suite 500
Garden City, NY 11530
By: David M. Barshay, Esq.,
Craig B. Sanders, Esq., Of Counsel

Hinshaw & Culbertson LLP
Attorneysfor the Defendant
800 Third Avenue
13th Floor
New York, NY 10022
By:  DanaBrett Brigantj Esq.,

Ellen Beth Silverman, Esq.,
Han Sheng Beh, Esq., Of Counsel

SPATT, District Judge:

The Plaintiff, Nieasha Thomas(the “Plaintiff”) commenced this action against the
DefendantMidland Credit Management, Inc. (“MCM3r the “Defendant alleging violations of
the Fair Debt Collection Practices Act (“FDCPAIj U.S.C. § 1692t seq.

Presently before the Court is a motion to dismiss the complaint pursuaeddcal Rule

of Civil Procedure (FED. R. Civ. P.” or “Rule”) 12(b)(6), or in the alternative, tcompel
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arbitration pursuant to the Federal Arbitration Act (“FAA”), 9 U.S.Ce§ deq. For the following

reasons, the Defendant’s motion is granted in part, and denied in part.

|. BACKGROUND

A. The Relevant Facts

The Plaintiff, who is a New York residentjcurred a personal detai Credit One Bank,

N.A., who is not a party to this action. The Plaintiff fell behind on her debt payments. At some

point, the debt was transferred to the Defendant.

On January 29, 2016, in an effort to collect tkdbtd the Defendant sent a letter to the

Plaintiff. The letter gives the following relevant details:

Original Creditor:

Original Account Number: [redacted]
ChargeOff Date: 11-06-2015
Last Payment Date: 0327-2015

Current Owner: MIDLAND FUNDING LLC
Current Servicer:

MCM Account Number: [redacted]9808

Credit One Bank, N.A. Date of Letter:

Midland Credit Management, Inc(Less) Payments ar@redits:

01-29-2016

ChargeOff Amount: $633.56
Post ChargeOff Interest Accrued:$0.00

Post Charg®ff Fees Accrued: $0.00
$0.00
Current Balance: $633.56

Enclose $633.56 in the envelope provided
call (855) 9771969 to resolve this account.

Dear Niesha

On 1218-2015, your Credit One Bank, N.A. account was sold to MIDLAND BUNG LLC, which is howthe sole

owner of this debt.

Midland Credit Management, Inc. ("MCM"), a debt collection compawilf,be collecting on, and servicing your
account, on behatif MIDLAND FUNDING LLC. Your current balance is $633.56.

This account magtill be reported on your credit report as unpaid.

The records associated with the CREDIT ONE
BANK, N.A. account prchasedby MIDLAND
FUNDING LLC, reflect that yoware obligated on this
account which is in default. As the owneof this
account, but subject to the rights described below,
MIDLAND FUNDING LLC is entitled to payment of
this account. All communication regarding this
accountshould be addresseéd MCM and not the
previous owner.

Unless you notify MCM within thirty (30) days after
receivingthis notice that you dispute the validity of the

debt, or anyportion thereof, MCM will assume this
debt to be valid.

If you notify MCM, in writing, within thirty (30) days
afterreceiving this notice that the debt, or any portion
thereof, isdisputed, MCM will obtain verification of
the debt or a copy of @udgment (if there is a
judgment) and MCM will mail you a copgf such
verification or judgment. Write to: 236Blorthside
Drive, Suite 300, San Diego, CA 92108; Attn:
Consumer SuppoB&ervices.



If you request, in writing, within thirty (30) days after

receivingthis notice, MCM will provide you with the Please remember, even if you make a payment within
name and address tife originalcreditor. Write to: thirty (30) days after receiving this notice, yastill
2365 Northside Drive, Suite 300%an Diego, CA have the remainder diie thirty (30) days to exercise
92108; Attn: Consumer Support Services. the rights described above.

If an attorney represents you with regard to this debt, You are hereby notified that a negative credit report
pleaserefer this letter to your attorneyl.ikewise, if reflectingon your credit record may be submitted to a
you are involved imn activédbankruptcy case, or if this credit reportingagency if you fail to fulfill the term

debt has been dischargedaiankruptcy case, please of your credit obligations.
refer this letter to your bankrupteytorney so that we
may be notified.

(Pl’s Ex. 1 to the Am. Compl.).

At the bottom of the front of the letter, the Defendant’s phone number, website, and address
are listed. The online and mailing options state that the Plaintiff can payhhiosg avenues.
B. Relevant Procedural History

On January 30, 2017, the Plaintiff commenced this action by filimgrglaint.

On April 13, 2017, before filing an answer, the Defendant filed a motion to dismiss
pursuant to Rule 12(b)(6).

On April 24, 2017, the Plaintiff, as a matter of right, filed an amended comp&aeEeD.
R.Civ. P.15a)1)(B) (stating thatinter alia,a “party may amend its pleading once as a matter of
course” within 21 days after a motion made pursuant to Rule 12{lhg. amended complaint
alleges that this is a putative class action.

The amended complaint allegkmir claims claims forviolations of 15 U.S.C. § 169
and 15 U.S.C. § 1692g for failure to adequately convey the amount of thegpamifically, a
failure to convey that interest was accryiagd claims forviolations of 15 U.S.C. § 16%and
15 U.S.C. 1692¢g(a)(Pased on the letter’s alleged misleading language related to disputing the
debt.

On April 26,2017, the Defendant withdrew its initial motion to dismiss.

On June 7, 2017, the Defendant filed the instant madi@iismiss



Il. DISCUSSION
A. As to the Defendants Motion to Dismiss the Complaint

1. The Legal Standard

In reviewing a motion to dismiss pursuant to Rule 12(b)(6), the Court must accept the
factual allegations set forth in the complaint as true and draw all reasonabdaaefs in favor of
the Plainiff. SeeWalker v. Schult717 F.3d 119, 124 (2d Cir. 2018teveland v. Caplaw
Enters, 448 F.3d 518, 521 (2d Cir. 200®old Elec., Inc. v. City of N.¥53 F.3d 465, 469 (2d
Cir. 1995);Reed v. Garden City Union Free School D887 F.Supp.2d 260, 263 (E.D.N.Y.
2013).

Under the now welestablishedwomblystandard, a complaint should be dismissed only
if it does not contain enough allegations of fact to state a claim for relief that isityéaan its
face.” Bell Atl. Corp. v. Twomb)y\650U.S. 544, 570, 127 &t. 1955, 1974, 167 LEd.2d 929
(2007). The Second Circuit has explained that, dftemblythe Court’'s inquiry undeRule
12(b)(6)is guided by two principles:

First, although a court must accept as true all of the allegatmmsined in a

complaint, that tenet is inapplicable to legal conclusions, and [t]hreadbaedsreci

of the elements of a cause of action, supported by mere conclusory statements, do

not suffice. Second, only a complaint that states a plausible claiglié&disurvives

a motion to dismiss and [d]etermining whether a complaint states a plausible claim

for relief will . . .be a contexspecific task that requires the reviewing court to draw

on its judicial experience and common sense.

Harris v. Mills, 572 F.3d 66, 72 (2d Cir. 2009) (quotiAghcroft v. Igbal556 U.S. 662, 664, 129
S. Ct. 1937, 1940, 173 L. Ed. 2d 868 (2009)).
Thus, “[w]hen there are weflleaded factual allegations, a court should assume their

veracity and . .determine whethehey plausibly give rise to an entitlement of relieligbal, 556

U.S. at 679.



2. The FDCPA

In 1977, Congress enacted fRBCPAto “eliminate abusive debt collection practices by
debt collectors, to insure that those debt collectors who refrain from using atbeisivaollection
practices are not competitively disadvantaged, and to promote consisterdacBtaieto protect
consumers against debt collection abuses.” 15 U.S.C. § 1692(e).

To that end, 15 U.S.C. § 169&ection 16928 states that “[adebt collector may not
use any false, deceptive, or misleading representation or means in connettithre wbllection
of any debt.” Section 1692¢&hen provides a list of sixteen nemclusive examples that constitute
violations of the abowrohibition including as relevant hergt]he false representation of. .the
character, amou, or legal status of any debt. ] Section 1692¢e(2)(A)and “[tlhe use of any
false representation or deceptive means to collect or attempt to collect any deldbbain
information concerning a consumer,” Section 1692e(10).

15 U.S.C. 8§ 16929 (“Section 1692g”) requires notices of debt to contain certain details. If
those details are not included in the initial communication, they must be communicatediveth
days of the initial communication. Among the details required by Section 1692g, the dsttocoll
must send a written notice containing “the amount of the déhtat 8§ 1692g(a)(1), and
statement that the debt will be assumed to be valid by thecdébctor unless the consumer
disputes the validity of the debt within thirty days of receipt of the comratioit id. at §
1692g(a)(3). As discussed below, a debtor’s dispute need not be in writing pursuant to Section
1692g(a)(3), but if a debtor dodspute the debt in writing, it triggers more rights under Section
1692g.

Reading these provisions together, to establish a violation 606G A “(1) the plaintiff

must be a ‘consumer’ who allegedly owes the debt or a person who has been the olbts of ef



to collect a consumer debt, and (2) the defendant collecting the debt is considetsdallector,’
and (3) the defendant has engaged in any act or omission in violaft@C&HA requirements.
Polanco v. NCO Portfolio Mgmt., Inc132 F.Supp.3d 567, 578 (S.D.N.Y2015) (quoting
Plummer v. Atl. Credit & Fin., Inc66 F.Supp.3d 484, 488 (S.D.N.Y2014); see alsviles v.
Wayside Auto Body, Ina19 F. Supp. 3d 216, 225 (D. Conn. 20(s@me).

“In this Circuit, the question of whether a communication complies witiFB@PA is
determined from the perspective of the ‘least siglated consumer.’ Jacobson v. Healthcare
Fin. Servs.Inc., 516 F.3d 85, 90 (2d Ci2008) (quotingClomon v. Jacksqr988 F.2d 1314, 1318
(2d Cir.1993). The least sophisticated consumer standard is “an objective standard, designed t
protect all consumers, ‘theulijible as well as the shrewd. Ellis v. ®lomon & Solomon, P.C.
591 F.3d 130, 135 (2d Ci2010) (quotinglacobson516 F.3d at 90 According to the Second
Circuit, “[tlhe standard effectively serves its dual purpose: it (1) ensheeprotection of all
consumers, even the naive and the trusting, against deceptive debt collection peaudid@3
protects debt collectors against liability for bizarre or idiosyncraticpré&ations of collection
notices.” Clomon 988 F.2d at 1320.

Further, “[t]lo recover damages under thRBCPA a consumedoes not need to show
intentional conduct on the part of the debt collect@dlomon 591 F.3d at 135 (2d Ci2010)
Rather, “[tlheFDCPAIs a strict liability statute, . .and the degree of a defendantulpability
may only be considered in computing damageBéntley v. Great Lakes Collection Bured&u

F.3d 60, 63 (2d Cir. 1993internalcitations andjuotation marks omitted).



3. Application to the Plaintiff’'s Claims

a. As tothe Plaintiff’'s Claims Based on the Letter’s Alleged Failure t&tate
Whether Interest Was Accruing

The Defendant argues that the Plaintiff’'s claims for violations of Secé®fdland 1692e
based on the letter’s failure to state whether interest was accruing must failebdealstter
neither states nor implies that interest is accruilmgopposition, the Plaintiff contends that she
has alleged that interest is accruing, and that the letter is not clear as to wietbst atcrues.

The Court finds that the Plaintiff has alleged sufficient facts to di@tesunder Sections 1692e
and 1692g.

The Second Circuit has held that debt collectors are required to disclose to conlamers
their balance may increase due to interest and féeda v. Riexinger & Assocs., LL817 F.3d
72, 7647 (2d Cir. 2016) TheAvila court said that astatement of an amount due, without notice
that the amount is already increasing due to accruing interest or other chargesslead the
least sophisticated consumer into believing that payment of the amount statettavilher
account.” Id. at 76.

Here, the Defendant argues tAaila is inapplicable because the letter is clear that interest
is not accruing. The Court disagrees. First, the Plaintiff alleges that im@®accruing during
the relevant periodThe Court must accept the Plaintiff's allegations as true at this stage of the
litigation. Second, while the letter states that interest and fees are zero at the tieteethvas
sent, it does not state whether intesestild accrue at a later daté&his is further clouded by the
fact that the letter classifies the amount owed as the “current balance,” implgtngterest may
accrue. The letter does not clearly state tihait the Plaintiff could resolve all of her debshe
pays$633.56 Insted, it leaves open the possibility that interest would have accrued during the

mailing of payment.



The statemerdirecting the Plaintiff to “[e]nclos$633.56 in the envelope providedcall
(855) 9771969 to resolve this account” also allows for twagbilities: either that the Plaintiff
could resolve the account by doing either of those options, or that calling the number waluéd res
the account while paying $633.56 would only pay off her current balahis. means that the
collection notice wadeceptive and misleadingeeRussell v. Equifax A.R,54 F.3d 30, 35 (2d
Cir. 1996)(“A collection notice is deceptive when it can be reasonably read to have two or more
different meanings, one of whigk inaccurate.”). Furthermore, the documents provided by the
Defendant related to the Plaintiff’'s account show that interest accrued on hiecanecand there
is nothing to indicate that interest did not accrue once the debt was transfene®&fendant.

In the Court’s view, the Defendant dmbt meet the minimum standard set outAwla,
because the letter does not state when, if ever, the amount owed by th# Riautdi increase.
See Avila817 F.3d at 77 (holding that a letter is sufficient if thetice either accurately informs
the consumer that the amount of the debt stated in the letter will increase over timegriy cl
states that the holder of the debt will accept payment of the amount set forth atigtdiction of
the debt if paymet is made by a specified date”). The Court is hard pressed to believe that the
Defendant would deerthe Plaintiff's account satisfied in full if the Plaintiff paid $633.56 two
years after the letter was sent.

The cases cited by the Defendant are also distinguishabl@ickrv. Enhanced Regery
Co., LLG No. 15CV2631RRMSMG, 2016 WL 567855&.D.N.Y. Sept. 28, 2016jhe plaintiff
“d[id] not allege that nofinterest charges and feegere actually accruing at the tinfthe
defendant] listed their amount at $0.00,that they were going to erie. . .or that the balance
stated in the Letter may increase over time due to interest and féest *5. The same is true in

Ghulyani v. Stephens & Michaels Assocs.,,ImMn. 15CV-5191 SAS, 2015 WL 6503849



(S.D.N.Y. Oct. 26, 2015), in which tH@ourt pointedout that the[] allegations. . .say nothing
about whether interest or feeguld accrue orjthe plaintiff's] debt” Id. at *3. Here in contrast,
the Plaintiff alleges that “at all relevant times [], the Debt accrued, andswajgct to
interest. . . [and] late fees.” (Am. Compl. 11 30-31).

Therefore, the Plaintiff has alleged sufficient facts to plausibly pkeaahs for relief under
Sections 1692e and 16929 based on the letter’s failure to adequately convey. tAeciiolingly,
the Defendant’s motion to dismiss those claims pursuant to Rule 12(b)(6) is denied.

b. As to the Plaintiff’'s Claims Based on the Letter's Alleged Failure t&tate
that the Plaintiff Could Dispute Her Debt Orally

The Defendant also contends that the Plaintiff's claims based on the lettgrstedr
failure to inform the Plaintiff that she could dispute her debt orally mustdediuse the letter did
not state that she had to dispute the debt in writing. In opposition, the Plaintiff grgtigdse
letter implies that she had to make any challenges to her debt in writing, and that ttibustte
violates Sections 1692g(a)(3) and Section 169®e Court finds that the Plaintifannot state
claims for violations of Sections 16929 or 1692e based on the language regarding debt disputes

A consumer is not always required to dispute a debt in wrigiegl5 U.S.C. § 1692g(a)(3)
(requiring debt collectors to send consumers written notice containiagtatement that unless
the consumer, within thirty days after receipt of the notice, disputes theyafithe debt, or any
portion thereof, the debt will be assumed to be valid by the debt col)ed#moks v. Forman,
Holt, Eliades & Ravin, LLC717 F.3d 282, 286 (2d Cir. 201@)olding that whileSections
1692g(a)(4)45) and 1692g(b) refer to a consumer’s written dispute, no writing is required under
section 1692g(a)(3)). However, some disputes do require written noticelfeccnrisumerSee
15 U.S.C. 88 1692g(a)((p) (stating that consumers have the right to have debt collectors obtain

verification of the debt or a copy of a judgment, as well as the name and addmgmal creditor



upon written request)1692g(b)(stating that upon written notice by the consumer pursuant to
Section 1692@), a debt collector shall cease collection of the debt until the debt colieailer

the verification of the debt, copy of the judgment, or the name and address of the oragiitat);

see also Hook§17 F.3dat 286 (“Sections 1692g(a)(4) and (3)¢all for affirmative steps on the
part of the debt collector, and § 1692g(b) requires the debt collecteade collection of the debt’
unless it complies with several conditions that relate to verifyingebeor judgment in question.
Section 1692g(b) thus confers on consumers the ultimate powesvigsdebt collectors: the
power to demand the cessatiof all collection activities. . . Debtors carjthus] protect certain
basic rights through an oral dispute, but can trigger a broader set of rights byndispdébt in
writing.” (internal citations and quotation marks omitted)).

Relevant here, thookscourt agreed with the Ninth Circuit that “its readirgy which
some rights can be triggered by an oral dispute, but others require[] a writeenesta-[does]
not mislead consumers ..” Hooks 717 F.3d at 286 (citinGamacho v. Bridgeport Financial,
Inc.,430 F.3d 1078, 1082 (9th CR005). That is, the Second Circuit held that the language of
the FDCPA does not mislead consunagspitets “complex” scheme and language. To that end,
the Ninth Circuif whose reasoning thdookscourt found to bgersuasive, explicitly stated that
“[c]ollection notices that include the statute’s verbatim language have theld not to be
confusing.” Camach¢ 430 F.3d at 1082.

The disputed language in the Defendant’s letter tracks the language iohSEE92g
almost verbatim The letter informs the debtor that unless the Defendant is informed within thirty
days of receipt of the letter that the debt is disputed, it will be presumed validetfEndurther
informs the debtor that if the Defendant is notified within thirtysdly writing that the debt is

disputed, the Defendant will obtain a verification of the debt or a copy of a judgment; &ifid tha

10



the debtor requests, in writing, the name and address of the original creditohd solprovided.
Underneath these paragraphs, the Defendant’s phone number is listed.

In Abramov v. I.C. System, In&4 F. Supp. 3d 270 (E.D.N.Y. 201(@patt, J.)this Court
found that similar language did not violate the FDCPA. There, the Notice of Debinechthe
following language:

Unless you notify this office within 30 days after receiving this notice that you

dispute the validity of this debt or any portion thereof, this office will assume this

debt is valid. If you notify this office in writing within 30 days from receiving thi
notice that you dispute the validity of this debt or any portion thereof, this office

will obtain verification of the debt or obtain a copy of a judgment and mail you a

copy of such judgment or verification.

Id. at 273. While the Court took issue with language contained elsewhere, it did redbghihe
above referenced languatiellows almost verbatim the language of Section 1692gfant is, it

does not indicate that a writing is required to contest a debt, but rather only &v thgglebt
collector's obligations to obtain and provide verification of the debt.”Id. at 276 Similarly,

other courts in this circuit have found that notices that track the statutory dgngomply with

the FDCPA. SeeKagan v. Selene Fin. L.P210 F. Supp. 3d 535, 543 (S.D.N.Y. 2016jirtg,

inter alia, Sebrow v. NCO Fin. Sys., Indlp. 08-CV-1725, 2009 WL 2707341, at *3 (E.D.N.Y.
Aug. 27, 2009)Nasca v. GC Servs. Ltd. P'siyp. 02-CV-10127, 2002 WL 31040647, abx7
(S.D.N.Y. Sept. 12, ZIP)). Therefore, as the Defendant’s letter tracks the statutory language of
Section 16929, which was held by the Second Circuit to not be misleading, it does not violate
Section 16929 or Section 1692e. It does not violate Section 1692g because thentstieplates
allowing the Plaintiff to dispute the debt orally, and it does not violate Section 1682esbet is

not misleadings to whether a disputeustbe made in writing

The Plaintiff asks this Court to follow tlieasoning andonclusion of the court idetrano

v. CBE Grp., Inc.No. CV 15-3185 {9 (AKT), 2016 WL 4083384 (E.D.N.Y. Aug. 1, 2016).

11



There, the court found that the phraf¢drward written disputes to: Po Box 2635, Waterloo 1A
50704-2635overshadowed and/or condiieted otherwise valid language informing the plaintiff
of her right to dispute the alleged debt in ways other than in writthgt *9. TheVetranocourt
relied upon the fact that, when the phrases were read together, the plaintiff could bedcanfuse
to whether she had to make any disputes in writing. This Court declines toVatmamobecause

the decision does not mention tHeokscase, in whiclthe Second Circuit stated that consumers
are not mislead by the bifurcated scheme of Section 1G®8&gcited with approval the Ninth
Circuit's decision which held that letters employing the statutory languageaconfusing. 717
F.3d at 285-86.

Furthermore, unlike iWetranq the letter here does not state that debtors should call “only
to arrangdor payment.” 2016 WL 4083384 *6. Indeed, th®efendant'sphone number appears
without qualification directly below the statements regarding debt disputest tdithe phone
number, the letter provides the Defendant’s website and address where the debtor cdmspay. T
has been held to remove any confusioBeeKagan 210 F. Suppat 545 (“[T] he Notice
conspcuously provides Selene Finaneefelephone number immediately following the debt
validation disclosures, which further evidences that oral disputes could be€' ieétde Castro
v. ARS Nat'l Servs., Inép. 99-CV-4596, 2000 WL 264310, at *3 (S.D.N.Y. Mar. 8, 2000) (“The
collection letter does not require the debtor to notify the collection agencydaptge in writing.
Indeed the letter provides the consumer with the defendantfsemltelephone number. ..”))
(internal citations to record omitted)

Nor does the Court find that, when read as a whole, the debt letter is misle¥idliig
the back of the letter encourages debtors to retain several addresses fecones, including an

address to which a debtor can mail disputes, it also provides the phone number again and states

12



that “[tlhis does not alter or amend your validation rights as described on theifi®mtf $his
letter.” (Pl.’s Ex. 1 to the Am. Compl.). As stated above, the Defendant’s phone numiasappe
directly below the debt viaation rights.

Therefore, the Plaintiff cannot sustain claims for violation of Sections 1692g or 1692e, and
the Defendant’s motion to dismiss those claims pursuant to Rule 12(b)(6) is granted.

4. Conclusion

Accordingly, the Defendant’s motion téschiss the Plaintiff's complaint is granted in part,
and denied in part. It is granted to the extent that the Plaintiff’'s claims pursi&ettions 1692¢g
and 1692e based on the debt dispute statements are dismissed. It is denied to tthaettent
Plaintiff's claims pursuant to Sections 1692g and 1692e based on the failurquatatieconvey
the amount of the debt contain sufficient facts to plausibly state claims upon whatkae be
granted.
B. As to the Defendant’s Motion to Compel Arbitation Pursuant to the Federal Arbitration
A 1. The Legal Standard

“The FAA was enacted in 1925 in response to widespread judicial hostility tcatidbit
agreements.”AT&T Mobility LLC v. Concepcigrb63 U.S. 333, 339, 131 S. Ct. 1740, 1745, 179
L. Ed. 2d 742 (2011) (internal citation omitted). It exemplifies this countrysrigtfederal policy
favoring arbitration as an alternative means of dispute resoluti®tajone v. Atl. Video of
Manhattan Ctr, 595 F.3d 115, 121 (2d Cir. 2010) (internghttons omitted)accordConcepcion
563 U.S. at 34@4olick v. Cellular Sales of New York, LL802 F.3d 391, 395 (2d Cir. 201%As
a result, “any doubts concerning the scope of the arbitral issues should be resohxent of f
arbitration.” Moses HCone Memorial Hosp. v. Mercury Construction Co#60 U.S. 1, 245,

103 S. Ct. 927, 941, 74 Ed. 2d 765 (1983)The FAA stateshat “[a] written provision in . .a

13



contract. . .to settle by arbitration a controversy therea#irising out of suchontract. . .shall
be valid, irrevocable, and enforceable.” 9 U.S.C. § 2.

It “leaves no place for the exercise of discretion by a district court, beathshandates
that district courtsshall direct the parties to proceed to arbitration on issuet® aghich an
arbitration agreement has been signedgan Witter Reynolds, Inc. v. Bydl70 U.S. 213, 218,
105 S. Ct. 1238, 1241, 84 Ed. 2d 158 (1985) (emphasis in originallo make the determination
of whether arbitration should be compelled, the Court must detjdenether the[] [partiedpjave
entered into a valid agreement to arbitrate, and, if so, (2) whether the disgateeatames within
the scope of the arbitration agreemer&cott v. JPMorgan Chase & C&03 F. App'33, 35 (2d
Cir. 2015)(quotingAmeriprise Fin. Servs., Inc. v. Beland (In re Am. Express Fin. Advisors Sec.
Litig.), 672 F.3d 113, 128 (2d Cir. 2011) (internal quotation marks omitted)).

Here, the Plaintiff argues that the Defendant cannot establisthénatwas an agreement
to open a credit card account, or that there is a requirement to arbitrate dispueentihe parties.

It is Midland's burden to demonstratieat there was an arbitration agreembmt a
preponderance of the evidenc8eeTellium, Inc. v. Corning In¢.No. 03cv-8487, 2004 WL
307238, at *5 (S.D.N.Y. Feb. 13, 200Q9rawley v. Macys Retail Holdings, In¢.No. 15civ.-
2228, 2017 WL 2297018, at *4 (S.D.N.Y. May 25, 2017)he Court] must place arbitration
agreements on an equaoting with other contras. . .and enforce them according to their
terms.” Concepcion563 U.S. at 333 (internal citations omitted).

As a result, the Court will evaluate the enforceability of the Arbitratigre@ment using
state contract lawCap Gemini Ernst & Young, U.S., LLC v. Nacke#6 F.3d 360, 365 (2d Cir.
2003); Specht v. Netscape Commc'ns Co806 F.3d 17, 26 (2d Cir. 2002) (“The determination

of whether parties have contractually bound themselves to arbitrate a -dispdétermination

14



involving interpretation of state lawis a legal conclusion.”puBois v. Macls E. Inc, 338 F.
Appx. 32, 33 (2d Cir. 2009) (“Arbitration clauses are a matter of contract law anddifsrauld
be enforced.”)State ex rel. Masto v. Second Judicial Dist. Court ex rel. Cty. Of Wakkoélev.
37, 44, 199 P.3d 828, 832 (Nev. 2009).

In deciding whether arbitration should be compelled, the Court will apply “a sthnda
similar to that applicable for a motion for summary judgmeBé&fisadoun v. JobRiat, 316 F.3d
171, 175 (2d Cir. 2003)nternal citations omitted), considering all relevant admissible evidence
and drawing all reasonable inferences in favor of themowing party Nicosia v. Amazon.com,
Inc., 834 F.3d 220, 227 (2d Cir. 201@)ternal ciaitions omitted).

2. As to the Defendant’s Affidavits

The Defendant provided two affidavits in support of its motion to compel arbitration: one
from Vicki Scott (“Scott”), the Vice President of Collections of Credit Oa@l8 and one from
James Collins“Collins”), the Manager of Media Operations for MCM.

According to Scott’s affidavit, Credit One issued a credit card to thetifflaimd mailed it
to her on or about May 2, 2014. Enclosed with the Plaintiff's credit card was CreditaDks B
Visa/Magercard Cardholder Agreement, Disclosure Statement and Arbitration Agre@hen
“Credit Card Agreement{(Def.’s Ex. A to Scott Aff.)). According to the Arbitration Agreement,
a consumer agreed to the terms of the Arbitration Agreement by using hirscoedie card.On
June 22, 2014, the Plaintiff's account number changed, but a new agreement was not sent to the
Plaintiff because the Credit Card Agreement still governed the terms of thgffiaincount and
credit card. The Plaintiff made her lgstyment on March 27, 2015, and the account was charged
off on November 6, 2015. At the time of the charge off, the Credit Card Agreementlixtag sti

effective agreement governing the Plaintiff's account.
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On or about November 30, 2015, Credit One Bswlkl a pool of charged off accounts,
including the Plaintiff's account, to one of Credit One Bank’s affiliates, MHG:Rables LLC.
(SeeDef.’s Ex. C to Scott Aff.). On or about December 14, 2015, MHC Receivables LLCIsold al
of its rights, titles,and interest in the pool of charged off accounts, which included the Plaintiff's
account, to Sherman Originator Il LLC (“Sherman”). On or about December 14, 20B%),FN
another affiliate of Credit One Bank who had purchased receivables associateeéwsitll s
charged off accounts including the Plaintiff's, sold the receivables to Sher®eeDef.’s Ex. D
to Scott Aff.).

Collins avers in his affidavit that on or about December 18, 2015, Midland Funding LLC
purchased the Plaintiff’'s charged ofedit card account from ShermarSegDef.’s Exs. AC to
Collins Aff.).

Both Scott and Collinassertethat they made thestatements after reviewing the business
records of their respective companies; that those business records are rhadsualtcourse of
business; that the records are made simultaneously or shortly thetleaieents they purport to
record; that it is in the usual course of business to make such records; and that sdsharecor
made by a person with knowledge of the events the records purport to record.

The Plaintiff contends that Scott’s affidagimd the exhibits attached theretord meet
the requirements of the business record exception codified in Federal Rule of EBA&(E).

The Court disagrees. Sceaitcesses and routinely reviews the business records of Credit One
Bank, MHC and FNBM, and is therefore a custodian of those rec8e#hoenix Assocs. Il v.
Stone,60 F.3d 95, 101 (2d Cif995) (stating that“[t]he custodianneed not have personal
knowledge of the actual creation of the document” to lay a proper foundation. (inteatiain

and quotation marks omitted)). Furthermore, Scott laid the proper foundation for the business
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records. “To lay a proper foundation fobasinessecord acustodiaror other qualified witness
must testify that the document was kept in the course of a regularly contustedssactivity

and also that it was the regular practice of theinessctivity to make theecord” United States

v. Komasa767 F.3d 151, 156 (2d Cir. 2014) herefore, the statements made in Scott’s affidavit
are admissible as exceptions to the rule against hedfsayR. EviD. 803 (stating that statements,
including those made pursuant to business records, “are not excludedrbletagainst hearsay”).

While not explicitly challenged by the Plaintiff, the Court finds that the Codlifidavit
and its exhibits similarly meet the requirement&&sb. R. EviD. 803(6).

3. As to Whether an Agreement Existed

The Plaintiff caitends that the Defendant has not met its burden in showing, by a
preponderance of the evidence, that an arbitration agreement existed. To that erptiffe PI
states that the Defendant has neither shown that there was an agreement to exgienaalcor
that there was an agreement to arbitrate. The Court finds that the Defemsldetnonstrated that
both exist.

At the outset, the Court notes that the Arbitration Agreement stipulates that|Redera
as well as Nevada State law apply to anyutisp regarding the arbitration provision. There is no
conflict between the relevant substantive law of Nevada and New York and so no choice of law
analysis is necessaSeeMcCormick v. Citibank, NANo. 15cv-46, 2016 WL 107911, at *4
(W.D.N.Y. Jan. 8, 2016) (“Since there is no conflict between the relevant substamtivé la
contracts as applied in these states, however, the court need not engage in a lclvoaeatdysis.”
(citing, inter alia, Ali v. Fed. Ins. Cq.719 F.3d 83, 91 n.12 (2d Cir. 2013Because there is no

conflict between the relevant substantive law ..., we dispense with any chaeeafdlysis.”)).
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The Plaintiff's amended complaint states that the Bfaincurred a debt. Exhibit one to
the Plaintiffs amended complaiiliustrates that the original creditor was Credit One Bank, N.A.
Attached to Scott's affidavit were the Plaintiff's account statements, and ridit Card
Agreement. As stated above, the Plaintiff attempted to rely on those documepp®sition to
the Defendant’s motion to dismiss. More importantly, these documents, coupled with the
statements in Scott’s affidavit, demonstrate that there was a valid agrdestveen Credit One
and the Plaintiff. Scott stated in her affidavit that the Credit Cardekgent was mailed to the
Plaintiff along with her credit card. Such statements are sufficient pfaogiling. “[Sjworn
affidavits of corporate officers are sufficient proof of mailing becauseomary mailing practices,
even if proven by circumstantial evidence, can serve to demon#iedtéhe agreement was
actually mailed.” Beattie v. Credit One BankNo. 515-CV-1315 (EK/TWD), 2016 WL
4203511, at *3 (N.D.N.Y. Aug. 9, 201@)iting Kurz v. Chase ManhattaBankUSA, N.A.319 F.
Supp. 2d 457, 463 (S.D.N.Y. 200@tating thatacual receipt need not be proven, “[p]roof of
mailing may be accomplished by presenting circumstantial evidence, inclaedidgnce of
customary mailing practiseused in the sender’s busirigss

Furthermore, the Plainfi§ credit card account statements and the notice of debt prove that
the Plaintiff used the credit card, which under New York and Nevada law casettitlence of
acceptance of the terms of the Credit Card Agreentee¢Salerno v. Credit One Bank, NKo.
15-CV-516-JTC, 2015 WL 6554977, at *4 (W.D.N.Y. Oct. 29, 2015) (collecting cases to support
the court's statement thatt ‘is clear under New Yorkaw that regular use of aredit card
constitutes sufficient evidence of the card user's consent terthe bf theagreemengoverning

the account”)NEV. REv. STAT. ANN. 8§ 97A.140 (“A cardholder shall be deemed to have accepted
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the written terms and conditions provided by the issuer upon subsequent actual useedfitthe c
card.”).

The Arbitration Agrement, contained as part of the Credit Card Agreement states that
“[ylou and we agree that eitheswyor we may, without the other’consent, require that any
controversy or dispute between you and us (Blvbich are calledClaims), be submitted to
mardatory, binding arbitration.” (Def.’s Ex. A to Scott Aff. at 6).

Therefore, by using the credit card after she received the Credit Card Agredment,
Plaintiff agreed to the terms of the Credit Card Agreement, including the Aidntragreement.
Sakrng, 2015 WL 6554977, at *4citing Anonymous v. JP Morgan Chase & C2005 WL
2861589, at *4 (S.D.N.Y. Oct. 31, 2005)

4. As to Whether the Plaintiff's Claims Fall Within the Scope bthe Arbitration
Agreement

The Arbitration Agreement states that the following claims are covered under the
agreement:

disputes relating to the establishment, terms, treatnogreration, handling,
limitations on or terminatioaf your account; any dclosures or other documents

or communications relating to your account; any transactions or attempted
transactionsgnvolving your accountwhether authorized or not; billing, billing
errors, credit reporting, the posting of transactions, payment or credits, or
collections matters relating to your accouservices or benefits programs relating

to your account, whether or not thase offered, ntroduced, sold or provided by

us; avertisements, promotions, or oral written statements related to (or
precedingthe opening of) your account, goods or services financed under your
account, or the terms of financing; the applicatemforceability or mterpretation

of this Agreement, ncluding this arbitration provision; and amyher matters
relating to your account, a prior related account orrasilting relationships
between you and us.

(Def.’s Ex. A to Scott Aff. at 6 (emphasis added)).
Relevant here, the Arbitration Agreement also provides that claims subjectttatiarbi

include claims brought by successors.
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Such a broad arbitration clause “[creates] a presumption of arbitralitityadpitration
[that] even a collateral mater will be ordered if the claim alleged implicates isEgestmct
construction or the parties' rights and obligations undelibtiis Dreyfus Negoce S.A. v. Blystad
Shipping & Trading, InG.252 F.3d 218, 224 (2d Cir. 2001) (internal citations and quotations
omitted).

The Court finds that this case clearly falls within the scope of the ArbitrAgreement.
The relevant provision defines “Claims,” which according to the Arbitnafigreement may be
submitted to mandatory, binding arbitration by either party, as includingg¢tons matters
relating to your account.” Unquestionably, theaiRliffs FDCPA claims arise out of the
Defendants atempts to collect the Plaintif’credit card account delit herbriefing, the Plaintiff
has not advanced any arguments to the contiidrgrefore, the Plaintiff's individual FDCPA claim
clearly fals well within the scope of the Arbitration Agreement.

5. Stay Pending Arbitration

Having determined that Plaintifremaining FDCPAclaims arewithin the scope of and
subject to the broad arbitration clause of @redit CardAgreementand because the Defendant
has requested a stay, section 3 of the FAA mandates that the court “stay thehei@adion until
such arbitration has been had in accordance with the terms afgtbementproviding the
applicant for the stay is not in default in proceeding with such arbitrati®nJ.S.C. § 3 As
recently recognized by the Second Circuit, a mangaitay “comports with the FAA’ statutory
scheme and prarbitration policy[,] enables parties to proceed to arbitration directly,
unencumbered by the uncertainty and expense of additional litigation, and genereliyigs
judicial interference until there is a final awardKatz v.Cellco Pship, 794 F.3d 341, 346 (2d

Cir. 2015).
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Accordingly, the @urt finds that thePlaintiff's remaining claims are subject to the
arbitration clause in the applicalileedit CardAgreementand the proceedings in this action must
therefore be staygokending the outcome of arbitration.

6. Conclusion

Accordingly, the Defendant’s motion to compel arbitration and stay thiemaghding
arbitration is granted.

[ll. CONCLUSION

For the reasons stated above, the Defendant’'s motion to dismiss thlaiobims granted
in part and denied in part. It is granted to the extent that the Plaintiff's clarm&fations of
Sections 1692e and 1692g based on the letter’s statements regarding debt dispsiessassl di
It is denied to the extent that th&aitiff has alleged sufficient facts for the Court to plausibly
grant relief on her claims for violations of Sections 1692e and 1692g based on tlsefieibee
to adequately convey the debt. The Defendant's motion to compel arbitration and stay the
proceeding pending arbitration is granted.

Accordingly the Plaintiff is compelled to arbitrate her remaining claims porgoahe
terms of the Arbitration Agreement. The case will remain stayed pending tHetices@f

arbitration.

SO ORDERED.
Dated:Central Islip, New York
November 27, 2017
/sl Arthur D. Spatt
ARTHUR D. SPATT

United States District Judge
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