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UNITED STATESDISTRICT COURT
EASTERN DISTRICT OF NEW YORK

_________________________________________________________ X

EASTERN MATERIALS CORPORATION

and ISLAND EXTERIOR FABRICATORS,

LLC, MEMORANDUM OF
Plaintiffs, DECISION & ORDER

2:17-cv-01034(ADS)(AYS)
-against

MITSUBISHI PLASTICS COMPOSITES

AMERICA, INC.
Defendant.

_________________________________________________________ X

APPEARANCES:

LewisJohs Avallone AvilesLLP
Attorneys for thélaintiffs
One CA Plaza, Suite 225
Islandia, NY 11749
By: Bryan F. LewisEsq.,
Tara M. Darling, Esq., Of Counsel

White& CaseLLP
Attorneysfor the Defendant
1221 Avenue of the Americas
New York, NY 10020
By: Joshua A. Berman, Esq.,
Brendan Woodward, Esq.,
Susan L. Grace, Es@f Counsel
SPATT, District Judge:
The Plaintiffs Eastern Materials Corporation (“Eastern”), and Island Exterior Eatons
LLC (“Island”) (together,the “Plaintiffs”) commenced this action against the Defendant
Mitsubishi Plastics Composites America, Ifihe “Defendant” or Mitsubishi’) alleging claims

of breach of contract, breach of warranty and negligence regamuterials supplied foa

construction project ilNew York City.
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Presently before the Court is a motionthg Plaintiffs, pursuant to Federal Rule of Civil
Procedure (FeD. R.Civ. P.” or “Rule”) 15 toamendthe Plaintif6’ claims for breach ofontract
andbreach of warrantyin accordance with this Court’'s Memorandum and Order dated September
19, 2017 (the “Order?) For the following reasons, tidaintiffs’ motionto amends granted with
respect to the breach of contract claim and denied with respect to the breahaoty claim
As such, the Plaintiffs may only proceed with the breach of contract clainstalyitsubishi.

|. BACKGROUND
A. TheFactual Background

As the Court has already detailed the factual allegations at issue in this matsaQrigher,
and the parties are familiar with the facts of this case, they will not be repeasd
B. The Relevant Procedural History

OnJanuary 27, 2017he Plaintiffs commencedhis action by filing the complainn the
Supreme Court of the State of New York, Suffolk Countyne complainset forth threeauses
of action: breach of contract, negligence and breach of warranty.

On February 23, 2017, the Defendant filed a Notice of Removal, removiragtibe to
this Court.

On March 20, 2017the Defendant fileé motion to dismiss all of the Plaintiffs’ claims
pursuant to Ruld2(b)(6). In the Plainiffs’ opposition memorandunthe Plaintiffs agreed to
withdraw their negligence claim.

In the Court’s Order, dated September 19, 2017, the Court dismissed the Plaimsffs’ Fi
Amended Complaint (“FAC”) without prejudice, finding both the breach of acht@ind breach
of warranty claim insufficient. Specifically, the Court found that the brediccontract claim

“failed to properly specify what the agreement ... consisted of and which provisiany etich



agreement were violated.” Order at-14. Further, the Court concluded that the Plaintiffs’
consequential damages claim was concluslatyat 1215. With respect to the breach of warranty
claim, the Plaintiffs failed to “provid[e] allegations as to the existence of pmesx promise or
representatin.” Id. at 1516. The Plaintiffs were granted leave to file a motion to amend the FAC
in a manner consistent witleb. R. Civ. P. 15 within thirty days of the Ordeitd. at 20.

On October 18, 2017, the Plaintiffs filed a motion to amend the FACacl#gt to the
motion was a proposed Second Amended Complaint (“$AB% this motion was filed within
thirty days of the Order, hCourt deems it timelyThe Plaintiffs clainthatthe breach of contract
claim is addresed by identifying the contradheterms at issueand the nature of the breaches.
Allegedly, the SAC “specifically pleads that consequential damages were lastbnably
foreseeable and specifically contemplated by the parties at the time of ¢ogttaDiocket Entry
(“DE”) 15-1 at 5. The SAC also purportedly includes the wartahgterms at issueas well as
the nature of the breacheSee idat 45. The Defendanmaintairsthat the Plaintiffs fail to correct
the deficiencies of the FAC.

Il. DISCUSSION
A. Standard of Review

FeD. R. Civ. P. 15(a), which typically governs a motion to amend a complaint, states, in
relevant part, “A party may amend its pleading only with the opposing partitemeconsent or
the court’s leave. The court should freely give leave when justice so req&EesR. Civ. P.
15(a)(2). Unless there is a showing of bad faith, undue delay, futility or undue pecjadhe
non-moving parties, the district court should grant leave to ameachan v. Davis371 U.S. 178,
182, 83 S. Ct. 227, 9 L. Ed. 2d 222 (19@2)xch v. Pioneer Credit Recovery, In651 F.3d 122,

126 (2d Cir. 2008) (per curiam) (stating that leave to amend “should generally be denied i



instances of futility, undue delay, bad faith or dilatory motive, repeated failunedaleficiencies
by amendhents previously allowed, or undue prejudice to themoring party.”) Milanese v.
RustOleum Corp. 244 F.3d 104, 110 (2d Cir. 2001) (internal citations omittei@mphill v.

Schott 141 F.3d 412, 420 (2d Cir. 1998).

The decision on whether to granimation to amend rests within the sound discretion of
the district court.Aetna Cas. & Sur. Co. v. Aniero Concrete G4 F.3d 566, 6684 (2d Cir.
2005);Hemphill, 141 F.3d at 420. In deciding whether to grant leave to amend, prejudice to the
opposingparty is one of the “most important” issues to considd¢tP Energy Servs. Gas Holding
Co. v. Bank of America, N.,A26 F.3d 699, 725 (2d Cir. 2010) (internal quotations omitted).

In considering whether a proposed amendment is futile, the Court meishohet whether
it could withstand a Rule 12(b)(6) motion to dismigésicente v. IBM Corp.310 F.3d 243, 258
(2d Cir. 2002). Whenreviewing a motion to dismiss pursuant to Rule 12(b)(6), the Court must
accept the factual allegations set forth in¢bmplaint as true and draw all reasonable inferences
in favor of the Plaintiff. See e.g, Walker v. Schu)t717 F.3d 119, 124 (2d Cir. 201%)leveland
v. Caplaw Enters448 F.3d 518, 521 (2d Cir. 2008pld Elec, Inc. v. City of NY,, 53 F.3d 465,
469 (2d Cir. 1995)Reedv. Garden City Union Free Sclist., 987 F.Supp.2d 260, 263
(E.D.N.Y. 2013).

Under thenow wellestablishedwomblystandardthe Court may only dismiss a complaint
if it does not contain enough allegations of facitede a claim for relief that is “plausible on its
face.” Bell Atl. Corp. v. Twomb)\650 U.S. 544, 570, 127 6t. 1955, 1974, 167 LEd.2d 929
(2007). The Second Circuit hagpoundedhat, afterTwomblythe Court’s inquiry undeRule
12(b)(6)is guided by two principles:

First, although a court must accept as true all of the allegations contained in a
complaint, that tenet is inapplicable to legal conclusions, and [t]hreadbaedsreci



of the elements of a cause of action, supported by mere comnchiatements, do

not suffice. Second, only a complaint that states a plausible claim for velinfes

a motion to dismiss and [d]etermining whether a complaint states a plausible claim

for relief will . . .be a contexspecific task that requires theviewing court to draw

on its judicial experience and common sense.
Harris v. Mills, 572 F.3d 66, 72 (2d Cir. 2009) (quotiAghcroft v. Igbal556 U.S. 662, 664, 129
S. Ct. 1937, 1940, 173 L. Ed. 2d 868 (2009)).

A complaint must include “a shomad plain statement of the claim showing that the pleader
is entitled to relief,” in order to survive a motion to dismib&bD. R.Civ. P.8(a)(2). Under Rule
8, a complaint is not required to allege “detailed factual allegatioksridall v. Caliber Hora
Loans, Inc,. 198 F. Supp. 3d 168, 170 (E.D.N.Y. 2016) (quofimgpmbly 550 U.S. at 555). “In
ruling on a motion pursuant &ep. R.Civ. P.12(b)(6), the duty of a court ‘is merely to assess the
legal feasibility of the complaint, not to assay the Wewj the evidence which might be offered
in support thereof.”DiFolco v. MSNBC Cable L.L.C622 F.3d 104, 113 (2d Cir. 2010) (quoting
Cooper v. Parskyl40 F.3d 433, 440 (2d Cit998)). The Court “[is] not bound to accept as true
a legal conclusion couched as a factual allegatidmvombly 550 U.S. at 555.
B. Evidence Outside the Pleading

Before turning to the substantive issues, the Court noteshbd®laintiffs submitted
extensive documentary evidenicesupport of itsSAC. The Court will consider the attached
documents in adjudicating this motion.

“[F]ederal courts have complete discretion to determine whether or rextcept the
submission of any material beyond the pleadings offered in conjunction with a Rule5)12(b)(
motion.” Giugliano v. F32 Capital Partners, LL®lo. 14cv-7240,2015 WL 5124796E.D.N.Y.

Sept. 1, 2015) (Spatt, J.) (citation and quotation marks omitted). In adjudicatingthus,the

Court is permitted to consider:



(1) facts alleged in the complaint and documents attached to it or incorporated in it by
reference (2) documents “integral” to the complaint and relied upon in it, even if not
attached or incorporated by reference, (3) documenisfammation contained irfthe]
defendant’s motion papers if plaintiff has knowledge or possession of the material and
relied on it in framing the complaint, (4) public disclosure documents required kp law
be, and that have been, filed with the Securities and Exchange Commission, and (5) facts
of which judicial notice may properly be taken under Rule 201 of the Federal Rules of
Evidence.
Envt Servsy. Recycle Green Sery3.F. Supp. 3d 260, 270 (E.D.N.Y. 2014) (Spattieigphasis
added) (quotingn re Merrill Lynch & Co, 273 F. Supp. 2d 351, 357 (S.D.N.Y. 2003)aff'd in
part and vacated in part on other grounds sub nom. Dabit v. Merrill Lynch, Pierce, Fenner &
Smith, Inc. 395 F.3d 25 (2d Cir. 2005)acated on other ground847 U.S. 71, 126 S. Ct. 1503,
164 L. Ed. 2d 179 (2008)pnccord Oberstein v. SunPower CorgNo. 07cv-1155, 2010 WL
1705868, at *3 (E.D.N.Y. April 28, 2010) (samédealthnow New York, Inc. v. Catholic Health
Sys., Inc.No. 14€v-986S, 2015 WL 5673123 (W.D.N.Y. Sept. 25, 2015) (same).
There is no dispute that the Plaintiffs attach Exhibits A through P of the Dieatach
Bryan F. Lewis to th&AC.
Accordingly, the Courwill considerExhibits A through RBn the instant motion.

C. TheBreach of Contract Claim

TheDefendant gaincontendghatthePlaintiffs’ SACfails to state a plausible claim based
on breach of contract. In particular, the Defen@dasersthatthe SAC fails to address two related
contractual pleadingg$a) the SACdoes not suffi@ntly identify the alleged contract or its terms;
and (h the SAC fails to properly plead cognizable damages. The Court will first address the
breach of contract claim.

To assert a breach of contrat@imin New York State, laintiff mustsuccessfully plead
“(1) theexistence of a contrad®) that the plaintiff has performed his or her obligations under the

contract;(3) that the defendant failed to perform his or her obligations thereusader(4)that



plaintiff was thereby damagedBrooklyn 18' Street Holding Corp. v. Nextel of New York, Jnc.
No. 11€v-1048, 2011 WL 6945862, at *3 (E.D.N.Y. Dec. 30, 201g&ixing Crowley v.
VisionMaker, LLC 512 F.Supp.2d 144, 151 (S.D.N.Y. 200))accord Diesel Props S.r.l. v.
Greystone Bus. Credit 1l LLGB31 F.3d 4252 (2d Cir. 2011)Palmetto Partners, L.P. v. AJW
Qualified Partners, LLC83 A.D.3d 804, 806, 921 N.Y.S.2d 260, 264 (2d Dept. 2011).

1. Theldentification of the Contract & its Provisions

The Defendanassertshat theproposed amendment to the S&lead that the Purchase
Orders,seeDE 157, constitutethe contractual agreement between the parties is improper and
constitutes undue delay. The Plaintiffs counter that the Defendant suffered nocpraprdivas
there any undue delay asstlcase is still in its infancy.

While “[d]elay in seeking leave to amend a pleading is generally not, in and I§fatse
reason to deny a motion to amend, ... the Court may deny a motion to amend when the movant
knew or should have known the facts upon which the amendment is based when the original
pleading was filed, particularly when the movant offers no excuse for thg.flel®@erman v.
Parco 986 F. Supp. 195, 217 (S.D.N.Y. 1997) (quoting 1 M. Silberkengl Practice in the
Southern District of Nework§ 6.26.

The Plaintiffs nowdefinitively assert, for the first time in this action, that the contract at
issue is the Purchase Ordefee, e.gDE 151 at 4; DE 154 1 23; DE 25 at 9, 10, 13,19he
Plaintiffs havepresumably known about thesfhase Orders since they commenced this case in
New York State court as they refereddbe Purchase Orders in bakie original complaint and
the FAC. See, e.g.DE 12 at 15 (“Through Purchase Order dated November 19, 2015,
EASTERN placed an order wi MITSUBISHI for composite panels compliant with the

specifications issued by the Project Architextbe used for a larger scale Visual Mock Up as



requested by the Project Architect. (Purchase Okdaexed hereto and incorporated herewith as
Exhibit CY’). Yet, prior to the SAC, the Plaintiffs failed to specifically plead that the ackat
issue is the Purchase Orde&eeOrder at 1112 (“The Plaintiffs’ complaint does include gae
references to multiple agreements, as there are hundreds of pages of agratéawred to the
complaint. However, in the complaint there is no specific connection between heyhahdreds

of pages of contracts and the Plaintiffs’ allegations against the Defedant.”

However, the Plaintiffs’ failure to plead the contrattssue prior to the SAC does not
preclude the Court’s ability to allow the proposed amendmekdghe Plaintiffs mentiom their
briefing papers, the cases that the Defendant cites in support of its delayrarganuern cases
in vastly different procedural postures than the instant GeseBymoen v. Herzddeine, Geduld,

Inc., No. 88 Civ. 1796, 1991 WL 95387 (S.D.N.Y. May 28, 1991) (seeking to amend a complaint
after the completion of discoveand during summary judgment briefjngReisner v. GM Corp.

511 F. Supp. 1167, 1172 (S.D.N.Y. 1984g€king to amend a complaint regardiritya year old

case after the completicof discover), DISH Network L.L.C. v. World Cable In&93 F. Supp.

2d 452, 46162 (E.D.N.Y. 2012)Spatt, J.)(looking to amend a complaint in responsethe
defendantsmotion to dismiss In contrast, lis case is approximately one year old, the parties
have not yet undertaken discovery and dispositive motions have not yet been filed.

ThisCourt declines to find that an amendment at such an early time constitutes undue delay
or prejudice. Commander Oil Corp. v. Barlo Equip. Cor215 F.3d 321, 333 (2d Cir. 2000)
(affirming grant of motion to amenthe deéndants answerafter severyear delay, where
defendant did notr®w prejudice)State Teachers Ret. Bd. v. Fluor Cogb4 F.2d 843, 856 (2d
Cir. 1981)(“Mere delay ... absent a showing of bad faith or undue prejudice, does not provide a

basis for a district court to deny the right to amelidternal citations omittedl)



The Defendanturther contends that the proposed amendments to the SAC are futile as the
SAC failsto identify any provision of a contract ttheDefendant potentially violatedihe Court
disagrees.

In the SAC, the Plaintiffs specifically identify the Purchase Grdsrthe contraettissue
for the breach of contract claim. They allege that the Defendant breached thet conéra the
Defendant failed “to provide goods and materials that were conforming, accepaflen
accordance with the specifications congginn the June 1, 2016 Purchase Orders[.]” SAC { 97;
accordid. 11 98106. The SAC details the relevant provisions of the Purchase Orders that were
allegedly breached and it contanedevantfactual allegations to support such claims.

The Defendanalsoalleges that the Plaintiffs’ allegations “do not refer or relate to [the
Purchase Orders],” but rather to a variety of other agreements with thiré pSeeDE 20 at 11
13. The SAC clearly does refer to agreemenit®r than the Purchase Ordersowsver, the
Plaintiffs have limited their breach of contract claim to breaches of the PerCmdsrs. While
other agreements may be relevant to the claimy the failure tocomply with theterms of the
Purchase Orders constitutes a breach of contract clamthe Court’s view, lie Plaintiffs’
identification of the contraeitissue as well as the specific provisions upon which the claim is
based idegally sufficient. SeeStadt v. Fox News Network LL.C19 F. Supp. 2d 312, 318
(S.D.N.Y. 2010)"“The [plaintiff] must alege the specific provisions of the contract upon which
the breach of contract is based. A claim for breach of contract cannot be sustapigdgia
conclusory statement that the accused breached a contract.”).

Further, the Court finds that the remainder of the Defendant’s contentions regarding the
contract claim are premature at the current stédgeepting the Plaintiffs’ allegations in the SAC

as true, and drawing all reasonable inferences in their favor, the Court findetRé&intifs have



satisfied the liberal pleading standaathd has adequately pled that the Defendant breached the
contractatissue. As such, the Court finds that the proposed changes to the breach of contract
claim in the SAC are not futile

2. Consequential Damages

The Defendanturther claims that the Plaintiffs’ consequential damages claim under its
breach of contract claim is deficient because the pleading lacks any factuallbasggosition,
the Plaintiffs contendthat they sufficiently pled thahe Defendant’s breach caused foreseeable
damage, including “lost operational expenses due to underutilization of plant aiadiovdr
capacitiesextended project specific overhead expenses; costs associated withdrppmsietion
stops and restarts andrcluding; labor, equipment, and safety coordination costs and other
expenses resulting from out of sequence work and demobilization and remobilieatjoreering
and labor replacement costs; material costs; project schedule recovergnaagedmitigation
costs.” SAC 1 75

In a breach of contract action,pdaintiff may seek two types of damages) (gneral
damages to compensate the plaintiff based on the vathe pérformancehatwaspromised in
the contract; and jbconsequential damages, which provide additional compensatiorena
Intern. N Am,, Inc. v. Vican TradingNo. 08CV-2686, 2009 WL 1940428, at *3 (E.D.N.Y. July
2, 2009) (citingSchonfeld v. Hilard, 218 F.3d 164, 175 (2d Cir. 2000)). Under New York law, a
claim of consequential damagesshprovehat(1) the damages were foreseeable; (2) both parties
contemplated such damages when the contract was made; and (3) such damages cafidoe quanti
with reasonable certaintyid. (citing Tractebel Energy Mktg. v. AEP Power Mki§87 F.3d 89,

111 (2d Cir. 2007) (internal citations omitted)).

10



The parties dispute whether the Defendant contemplated such damages at thehttme of
contract. Agreviouslystated in the Order, “[if order to determine what damages are reasonably
contemplated by the partieshé& nature, purpose and particular circumstances of the contract
known by the parties should be consideredas well as what liability the defendant fairly may
be supposed to have assumed consciously, or to have warranted the plaintiff reascugidge
that it assumed, when the contract was madeaVa Trading Inc. v. Hartford Fire Ins. Ca326
F. Supp. 2d 434, 440 (S.D.N.Y. 2004) (quotkenford Co. v. County of Eri&3 N.Y.2d 312,
319,537 N.E.2d 176 N.Y. 1989)). Without an express contractual provision that addresses
consequential damages, “the commonsense rule to apply is to consider whatebevoait have
concluded had they considered the subjedd.” (citing Kenford 73 N.Y.2d at 320537 N.E.2d
176).

In the instant casehere is nospecific contractual provisiom the Purchase Ordetisat
addresses or purports to address consequential dam@igeourt must therefore determine
whetherthe partiesunderstood at the time thmntractwas executedthat the [2fendant was
legally responsible for consequential damages in the event of a bfeeeld

The SAC alleges among other thingsthat “[aJt the time when EASTERN and
MITSUBISH [sic] entered into the contract, MITSUBISHI was awairom its discussions with
EASTERN, from its actual knowledge of ISLAND’s construction schedule obligatimsfrom
its years in the industry, that it would be responsible for the consequentialegatnaglSLAND
and EASTERN would suffer in the event of MITSUBISHI's breach.” SAC { 34.

As courts in this Circuit have noted, “consequential damages are recovir#inde
defendant knows or has reason to know the special circumstances which will gitee Sugdh

damages.” Universidad De Las Californias, S.C. v. Mayfair Advisors, ,Likb. 06 Civ. 5859,

11



2007 WL 2591228, at *2 (S.D.N.Y. Sept. 7, 200qyotingCompania Anonima Venezolana d
Navegacion v. American Exprelsd’| Banking Corp, No. 84 Civ. 2047, 1985 WL 1898, at *3
(S.D.N.Y. July 12, 198f. As the SAC alleges th#ite Defendant was “aware” that in the event
of a breach, it would be responsible for consequential damages, and that theabtefdmdach
caused the Plaintiffs to losm excess of $6,758,133.233AC { 77, the Plaintiffs have satisfied
the relevant pleading standad/hile the Plaintiffsnayultimately beunable to prove their claim
for consequential damages, the Court cannot conclude that the SAC “faikgally set of facts
that would entitle [the Plaintiffs] to relief.'In re Sharp Intern. Gg., 403 F.3d 43, 49 (2d Cir.
2005) (internal citations omitted).

Therefore, he Court finds that th&AC adequately pleada claim for consequential
damagesnd declines to find the proposed amendments futile.

Accordingly, the Court grantthe Plaintiffs’ motion toamendas it relates tthe breach of
contract claim.
D. TheBreach of Warranty Claim

The Defendant als@ontendghatthe Plaintiffs’ complaint fails to state a plausible claim
based on breach ekpressvarranty. In particularthe Defendanassers that (1) the complaint
does not sufficiently identifa valid express warranty that wadlegedlybreachedand (2) the
terms in which the Plaintiffs allegedly relied on were not breached

A claim for breach of an express warranty under New York law alleges “(1) thereds
of a material statement amounting to a warranty, (2) the buyer’s reliance watrasty as a basis
for the contract with the immediate seller, (3) breach of the warrant (4) injury to the buyer
caused by the breachGoldemberg v. Johnson & Johnson Consumer Companies3IRcSupp.

3d 467, 482 (S.D.N.Y. 2014) (internal citations omitted).

12



In the SAC the Plaintiffs allege thatthe Defendanbreached a “Fluorocarbon Coating
Warranty[,] Thirty Yeay’ SAC,Ex. P, and attached a sample warranty to the SAC. The Defendant
alleges that such an amendment is futile because the attached warranty ds iMigubishi
claims that the warranty is void because of the watermark on it indicating that angpéesas
well as the lack of customer information written into the document. At the motion to sisage,
the Court sees no reason why a sample agreement is insufficient to estebksiisénce of a
material statement amounting to a warrarBgegenerallySalon Fad v. L'Oreal USA, IncNo.

10 Civ. 5063, 2011 WL 4089902, at *1-2 (S.D.N.Y. Sept. 14, 2011).

However, the SAC fails to allege that the warranty terms that the Plaintiffs aiee we
breacled. Specifically, the Plaintiffs contend tiMitsubishibreached Sections & B(1)-(2) of
the warrantywhich covers

A. Peel, check or crack except for such slight crazing or cracking as mayooccur
tightly roll-formed edges or brake bends at the time of formiegppmted sheets,
which is accepted as standard; or

B. (1) Chalk in excess of a numerical rating of 8 measured in accordance with the
standard procedures as outlined by the “Standard Methods of Evaluating Degree of
Chalking of Exterior Paint” ASTM D4214-89; or

(2) Fade or change in color in excess of 5 color difference units, using ASTM
D224489 measured on the exposed painted surfaces which have been cleaned of
external deposits and chalk and the corresponding values measured on the original
or unexposed painted surfaces, it being understood that fading or color changes may
not be uniform if the surface is not evenly exposed to the sun and elements;

and that gloss (600 incident angle) loss will not exceed 40% when measure on
exposed painted surfaces whicave been cleaned of external deposits and the
corresponding values measured on unexposed original painted surfaces. The gloss
shall be measured using standard procedures as defined by “Standard Test Method
for Specular Gloss”, ASTM D523-89.
SAC, Ex. P afl.. An examination of the SAC reveals thaven in the light most favorable to the
Plaintiffs, there are no facts thallege a breach of the pertinent sections of the warranty. Rather,
the Plaintiffs claim that the panels were “inconsistent,” “not isb&st in color, finish, or quality,”

13



contained “significant and material differences,” featured “a different gh@ssthat used in the
samples,” “differen[t] in the clear coat of the sheets,” and contained “a ‘Micatbast paint,
rather than the ‘Metallic’ basecoat paint specified in the Purchase Ord&&.155055. There
is no allegations that the coating peeled, checked or cracked, chalked, fade€gd ¢hamdor in
excess of 5 color difference units or that gloss loss exceeded 8885AC. There are no facts
that give rise to an inference that the warraattissue was violated in any way.

The Court notes that the Defendaaddressethe Plaintiffs’ vague references to various
implied warranties. As the Plaintiffs fail to address that argent, it is deemed waivedAny
attempt by the Plaintiffs to amend the FAC to include a claim regarding implied tiesran
considered futile by this Court.

Finally, the Plaintiffs allege for the first time in their reply brief, for the first timéhis
casethat in addition to the contrabased warranty claim, the Defendant violated Sectidt3®
of the New York Uniform Commercial Code (“NYUCC”)SeeDE 25 at 20.NYUCC § 2313
states, in pertinent part,

Express warranties by the seléee created as follows:

(a) Any affirmation of fact or promise made by the seller to the buyer which relates
to the goodsand becomes part of the basis of the bargagates an express
warranty that the goods shall conform to the affirmation or promise.

(b) Any description of the goodshich is made part of the basis of the bargain
creates an express warranty that the goods shall conform to the description.

(c) Any sanple or model which is made part of the basis of the bargain creates an
express warranty that the whole of the goods shall conform to the sample or model

NYUCC § 2313. The legal standard for a breach of express warrargymestidenticalwhen
applied in the satlef-goods context, although express warranties are more narrowly defined, as

detailed aboveSee Goldember@ F. Supp. 3d at 482.

14



Without citing the relevantcontractual provision, or in this case, the provision of the
NYUCC, there ignsufficientinformation tovalidly allege a breach of express warraptysuant
to NYUCC § 2-313 See Gelber v. Stryker Corpi52 F. Supp. 2d 328, 335 (S.D.N.Y. 2010)
(“Plaintiffs have failedto allege any affirmative statement made by Defendants regarding the
safety or effectiveness of the product on which Plaintiffs actually relietherefore, the Court
finds that [they are unable] to meet the Twombly pleading standardRicHman vW.L. Gore
& AssoG, Inc, 881 F. Supp. 895, 905 (S.D.N.Y. 1995)P]laintiff fails to state what was
expressly warranted by defendant ... Accordingly, plaintiff's expressamtgrclaim is ot
adequately pleaded and should be dismissedd{ified on other ground988 F. Supp. 753
(S.D.N.Y. 1997).

There is no reference to 833 inthe SAC. The solementionof the NYUCC contained
in the SAC alleges, in pertinent part, “[t|hat the defendant ... breached expressdied i
warranties, including but not limited to the breach of implied warranties asrthameability and
fitness fora particular purpose as set out in the Uniform Commercial Code.” SAC fThis8is
insufficient to assert a viable cause of actiorhe PlaintiffS vaguemention ofthe Uniform
Commercial Codes ambiguousandfrom what the Court can gleamconnected to a §-213
claim. Attempting to piece together disparate factual allegations in the SAC that cocéavedahy
makeup a §-313 violationwithout expressly informing the Court what the express warranty is
fails to satisfy thepplicablepleading standard.

Further, the Plaintiffs have never referred to a NYUCC violation in any of fner
complaints or other pleading®All prior pleadingsalege contractually-baseaxpressvarranty

claimsandfailed to allege thaany separate NYUCCbasedexpress warranties were breached

15



There waso attempt to sert such a claim prior toheir reply brief. As such, the Plaintiffs
attempt to amend the FAC to add a NYUB&sed breach of warranty claim is denied as futile.

Accordingly, to the exterthe Plaintiffs assert a claim for breach of warranty agaimest
Defendant, the motion tamendthat claim isdenied as futile The Plaintiffs breach of warranty
claim is hereby dismissed.

[11. CONCLUSION

For the reasons stated abowés hereby:
ORDERED, thatthe Plaintiffs’ motion to amends grantedto the extent that the Court accepts
the SAC as it pertains to the breach of contract claim; andutttsef
ORDERED, that the Plaintiffs’ motion to amensl otherwise denied; and it is further

ORDERED, that the Plaintiffs’ breach of warranty claim is hereby dismissed.

It is SO ORDERED:
Dated:Central Islip, New York
April 4, 2018

/s/ Arthur D. Spatt

ARTHUR D. SPATT

United States District Judge
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