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On July 10, 2017, the Plaintiff the United States Commaodity Futures Trading Coommissi

(the “Plaintiff” or the “CFTC) commenced this action against the DefendaniglDa/inston

Lamarco (“Lamarco”) and GDLogixnc. (“GDLogix”) (collectively, the “Defendants”) for

alleged violations of the Commodity Exchange Act (the “Act”).

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nyedce/2:2017cv04087/404139/
https://docs.justia.com/cases/federal/district-courts/new-york/nyedce/2:2017cv04087/404139/51/
https://dockets.justia.com/

Presently before the Court is a motion by Lamarco to stay the case pendppeahdd
his criminal conviction, as well as a motion requesting that the Court vacatertifieate of
default against GDLogixFor the following reasons, Lamarco’s motion to stay the case pending
his appeal is denied, and his motion to vacate the certificate of defauktagBibogix isdenied
because he does not have standing to move to vacate the default. However, in the afteres
justice, the Coursua sponteacates the certificate of default against GDLdgixthe purpose of
attempting to secure coungeldiscuss settlement.

I. BACKGROUND

A. The Relevant Procedural History

On August 19, 2016, Lamarco plead guilty in a related criminal case under docket number
2:16-cr-0043ADS-AKT -1 to one count of wire fraud, 18 U.S.C. 88 1343, 2, and 8b5&q.and
one count of commodities fraud, 7 U.S.C. 88 60(1) and 13(a)(2); 18 U.S.C. 88 2 ared 8861
He was sentenced by this Court on February 3, 2017 totfeatynonths imprisonment to be
followed by three years supervised releasamarco began séng his criminal sentence in May
2017.

On March 3, 2017, attorney Robert J. Del Célel Col”) entered arappearancen the
criminal actionon behalf of LaMarco Del Col apparently accepted the representgironbono
Prior to his sentence, Lamansas represented bgtainedcounsel. That same ddyamarco filed
a notice of appeal as tos criminal conviction. On April 28, 2017, Lamarco filed a motion to
vacate his conviction pursuant to 28 U.S.C. § 2255 (“§ 2255") based on an alleged ireffectiv
assistance of counsel. To date, the Court has not yet ruled on Lamarco’s 8§ 2255 motion.

On July 10, 2017, the CFTC commenced this action by filing a complaint. The complaint

seeks injunctive relief, civil penalties, and ancillary equitable reliee TRTC alleges that the



Defendants committed fraud, and failed to register as a commodity poolasperaas a
associated person of a commodity pool operator in violation of theTAetallegations are largely
based on the acts for which Lamarco plead guilty in the criminal docket.

In a July 25, 2017 letter to United States Magistrate Judge A. Kathleen Ton{lihsoge
Tomlinson”),the CFTC advised Judge Tomlinson that they had attempted on numerous occasions
to discuss a resolution of the civilatter with Del Cal but that Del Col had never responded to
any of the Plaintiff's communications. The CFTC represented to Judge Tomlhmsothey
initiated this action as a result.

On August 2, 2017, the Defendants were served with the summons gpldinom

On August 4, 2017, Judge Tomlinson issued an order stating that:

Since the CFT(has stated that it would like to discuss possible negotiated

resolution, the Court wikhttemptto appoint an attorney from the EDNY Pro Bono

Panel for a limited gpearance solely to represent Defendant LaMBmcpurposes

of settlement negotiationslf the case is not resolved through those negotiations,

then the Court will address further contact between plaintiff and the pro se

defendanfor purposes of moving discovery forwartt.will take a shortime for

the Court to work on the appointment of counsel isdile the Court is doing

so, all other aspects of this case are held in abeyance until the further Glaer of

Court.

(Orderdated August 7, 2017, ECF No. 18).

On September 8, 2017, Judge Tomlinson issued an electronic order adjourning the initial
conference without date in light of the fact that the Court’s staff was attempseguce counsel
for the Defendants.

On September 11, 2017, Judge Tomlinson appoib&tdCol to represent Lamarao the
civil actionfor purposes of settlement negotiations, and Del Col entered a notice of appearance the

next day, September 12, 2017. Judge Tomlinson afforded the parties sixty (60) days &benegoti

a possible resolution, and directed them to file a joint status report by November 15, 2017.



The CFTC sent a status report on November 13, 2017 to Judge Tomlinson, advising the
Court that the Plaintiff hadalled Del Col, andent letters and emails to him, but that Del Col had
never responded to any of the CFTC’s communicatiéssa result, the Plaintiff represented that
“there has been no initiation of settlement negotiations with the Defendaneasdby the Court
despite the CFTC'’s good faith effafts(Letter filed November 13, 2017, ECF No. 22).

On November 28, 2017, Judge Tomlinson issued an order directing Del Col to inform the
Court by December 5, 2017 as to whether he was in a position to comply with the Court’s
appointment in light of theatt that he had failed to communicate with either the CFTC or the
EDNY Pro Se Office. The Court noted that the Pro Se office had called Del @adld&wes and
sent him an emaibut that Del Col had never responded to these communications.

Del Colresponded to the Court’s order on December 5, 2017, wherein he represented that
he had finally spoken with the CFTC on aboutNovember 28, 2017; that they had begun
settlement negotiations; atttht hewas planning to visit Lamarco at the Metropolitan@otional
Center (the “MCC”). The Court advised Del Col to remain in contact with the Court, as well as
the Pro Se office, and directed the parties to provide a status report by JesU20%8. (Order
dated December 6, 2017, ECF No. 25).

On Januarnyl0, 2018, the CFTC sent a letter to Judge Tomlinson stating that although the
CFTC and Del Col engaged in one telephone conversation on November 14, 2017, Del Col had
failed to respond to a series of phone calls and emails since thatAta.result, te CFTC
represented that no progress had been made towards a resolution, and asked that itdzbtpermi
file a request for a certificate of default against the Defendamtgght of this, Judge Tomlinson

ordered Del Col to respond to the CF§@ssdrons by January 12, 2018.



In a letter to Judge Tomlinson dated January 12, 2018, Del Col represented that he “had
repeated conversations with [his] client regarding an overall settlem#hiafd] made substantial
progress (Letter dated January 12, 2018, ECF No. 28) that the parties had engaged in a
conference call that day. He said that he expected to speak with his cli@ninat@ coming
days, and had set up another conference call with the CFTC.

Judge Tomlinson directed the parties to appear for a conference on January 22, 2018. Del
Col was directed to appear in person, and counsel for the CFTC was permittgubdo lay
telephone.

During the January 22, 2018 conference, Del Col represeriteel @ourt that he was going
to visit Lamaco by the end of the week. The Court directed Del Caldtose the Court of the
results of his visit by February 2018, and scheduled a conference for March 5, 2018. Judge
Tomlinson advised the parties that she would conduct a settlement confehesmean Lamarco
could attend in person or by phone.

The Court’s February 1, 2018 deadline passed without any update from Del Col. On
February 21, 2018, the CFTC advised Judge Tomlinson by letter that Del Colohad n
communicated with the CFTC since the previous conference, and that Del Col had not responded
to a voicemail.

On February 28, 2018, Del Cetated that “[flor obvious reasons, the mere chance of
success in the habeas corpus proceeding [in Lamarawisal case] prohibits me from reaching
a settlement that includes any admissions that would prejudice my client in theigzent/iction
is vacated (Letter dated February 28, 2018, ECF No. 32§l Col requested that the civil case

be stayed pending the Court’s decision on Lamarco’s 8 2255 application in his crintieal ma



On March 1, 2018, Judge Tomlinson relieved Del Col as counsel for Lamarco in light of
the fact that he was appointed for the purposes of reaching a settlemeat] bepriesented that
he could not reach such settlement. The Court directed Lamarco to advise the @aitirtg by
April 6, 2018 as to whether he would be retaining counsel or proceadisg The Court advised
Lamarco that GDLogix, as a corporation, could aygpeapro se and ran the risk of defaulting if
Lamarco was unable to retain counsel for it.

On April 4, 2018, Lamarco advised the Court that he would be procgadisg Relevant
here, he also stated that he did not have any knowledge of artiatiegs between Del Col and
the CFTC. According to the lettel.amarco apparently had three (3) fifteen minutes phone calls
with Del Colregarding the civil casever the course of six months, and Del Col had never visited
him at the MCC. That same ddyamarco also filed a motion to stay the civil case pending the
appeal of his criminal conviction. The CFTC responded to Lamarco’s motion on April 12, 2018.

On April 11, 2018, the Second Circuit granted Lamarco’s motion to hold his appeal in
abeyance peting the outcome of his § 2255 motion at the district court level.

On April 19, 2018the Clerk of the Court entered a certificate of default against GDLogix.

On April 25, 2018, Lamarco wrote a letter to the Court requestitey, alia, that default
judgment not be entered against GDLogix. On April 30, 2018, the CFTC filed a motiokeo stri
Lamarco’s letter motion based on the fact that Lamarco cannot representis&aDLog

II. DISCUSSION

A. As to Lamarco’s Motion to Stay the Instant Matter Pending His Criminal Appeal

While Lamarco asks this Court to stay the matter pending the outcome of his criminal
appeal, the majority of his argumenévolve around the fact that he cannot effectively represent

himselfat this time. Lamarco notes that he needs access to his laptop, home computer, documents,



etc., and that without access to these items and materials, he would suffer prejediges that
the MCC has outdated legal materials that are only available to prisonersiatticees, and quite
often lockdowns prevengrisoners from accessing the library for days or weeks. Lamasoo al
claimsthat discovery in the civil matter walllprejudice his criminal case, and that there is a
potential for double jeopardy. For its part, the Plaintifiagthat Lamarco has failed to establish
thata stay in this case is required, and that the two cases cited by Lamarco haviengoobehe
instant motion. The Court finds that a stay of this matter pending Lamarouisairappeal is
not warranted.

It is well established that district courts have discretionary authoritiayoascase when
the interests of justice so requir8ee United States v. Kord897 U.S. 112 n. 27, 90 SCt. 763,
770 n.27, 25 LEd.2d 1, 12, n.27 (1970Kashi v. Gratsos790 F.2d 1050, 1057 (2d Cit986)
(citing SEC v. Dresser Indus., In628 F.2d 1368, 1375 (D.Cir. 1980) €n bang), cert. denied,
449 U.S. 993, 101 &Ct. 529, 66 LEd.2d 289 (1980)). Courts may decide to stay civil
proceedings, postpone civil discovery, or impose protective or@eesser,628 F.2d at 13757
stay of a civil case is an extraordinary remedigckson v. Johnsor@85 F. Supp. 422, 424
(S.D.N.Y.1997).

In determining whether to stay a civil proceeding pending the outcome afedrefiminal
case, courtg the Second Circuit consider the followifagtors

1) the extent to which the issues in the criminal casdapve&rith those presented

in the civil case; 2) the status of the case, including whether the defendants have

been indicted; 3) the private interests of the plaintiffs in proceeding expeljitious

weighed against the prejudice to plaintiffs caused by the delay; 4) the private

interests of and burden on the defendants; 5) the interests of the courts;ted 6) t
public interest.



Louis Vuitton Malletier S.A. v. LY USA, In676 F.3d 83, 99 (2d Cir. 2012yuoting Trs. of
Plumbers & Pipefitters Nat'l| Pension Fund v. Transworld Mech., B&6, F.Supp. 1134, 1139
(S.D.N.Y.1995)).

In general, ‘absent a showing of undue prejudice upon defendant or interference with his
constitutional rights, there is no reason whgimiff should be delayed in its efforts to diligently
proceed to sustain its clairh. Transatlantic Reinsurance Co. v. Salvatore Ditrapani/,iiNb. 90
CV 3884, 1991 WL 12135, at *2, 1991 U.S. Dist. LEXIS 872, at *5 (S.D.N.Y. Jan. 28, 1991)
(quotingPaine, Webber, Jackson & Curtis Inc. v. Malon S. Andrus, #&6,F.Supp. 1118, 1119
(S.D.N.Y.1980).

Neitherparty addressethefactorsset forth inLouis Vuitton As to the first factor, there
is no question that th@iminal and civil cases have alepping issues.

As to the second factor, courts have found that civil cases should not be stayed while a
criminal appeal is pendingSee Gen. Dynamics Corp. v. Selb Mfg. @81, F.2d 1204, 1214 (8th
Cir. 1973)(finding that the trial court did not err in refusing to stay the civil proceeduhgs the
criminal appeal was pending)enkins v. Milley No. 2:12CV-184, 2017 WL 1052582, at *4 (D.

Vt. Mar. 20, 2017)“[C] ourts evaluating a case after a defendastegn convicted have typically
given less weight to the burden to a defendant of proceeding with a civilheaséey would
before the trial'); United States v. Davi®No. 1524485CIV, 2016 WL 8809717, at *1 (S.D. Fla.

May 4, 2016)(“In addition, Davis has already been tried, convicted, and sentenced, and courts
generally disfavor imposing a stay in parallel proceedings based on a pendimal appeal.
(internal citations omitted) BEC v. BraslauCV 14012900DW, 2015 WL 9591482, at *2 (C.D.

Cal. Dec. 29, 2015) (“Where the trial in the parallel criminal proceeding has ceadcladd a

conviction is challenged on appeal, courts are generally more reluctant to silgl maril



proceedings.’)Chartis Prop. Cas. Co. v. HugueNo. CIV.A. DKC 131479, 2013 WL 5634266,

at *3 (D. Md. Oct. 15, 2013) (“Courts that have evaluated the question of whether tocstdy
case while the related criminal case is on appeal tend against granting a stay thecdefendant
has been tried, convicted, and sstied and there is only a mere possibility that a successful appeal
might lead to a new trial that could require invocation of defendant's Fifth Amendigtest”),

Bd. of Cty. Cmm’rs of Cty. Of Adams v. As2§12 WL 6107949, &2 (D. Colo. Dec. 10, 2®)
(“Courts in the Tenth Circuit have not yet addressed the issue of whether to grarest fer a
stay by a civil defendant also appealing a criminal sentence in paralleedings.However, the
only cases directly on point cited by the parties Hauad that a stay should not be imposed based
on a pending criminal appeal. The Court has found no cases holding the dpfiostal
citations omitted));In re Terrorist Attacks on Sept. 11, 20N¢. 03 MDL 1570, 2011 WL
5913526, at *45 (S.D.N.Y.Nov. 22, 2011)stating that the defendant did not cite any cases and
the court could not find any “in which a stay of civil discovery was granted &kerelated
criminal trial had concluded, based on the mere possibility that a successal apghtlead to

a new trial”} Sparkman v. ThompsoNp. 08-01-KKC, 2009 WL 1941907, at *2 (E.IXy. July

6, 2009) ([T]he status of [a] [d]efendant’s criminal case weighs strorgjginstgranting a stay
[when the d]efendant has already been tried, convicted,santknced); United States v.
lanniello, No. 86 CIV. 1552CSH, 1986 WL 7006, at *4 (S.D.N.Y. June 17, 19@Bnying civil
defendants’ motion to stay during the appeal of their parallel criminal priagg¢edNor does a
pending § 2255 motion weigh in favor of granting a stageUnited States v. Certain Real Prop.
& Premises Known as Trimble Rd., Woodside, N, 812 F. Supp. 332, 334 (E.D.N.Y. 1992)

(“Nor will the pendency of her habeas petition serve as a basis for.a stdy



As in all cases, the Plaintjfthe Court, and the public haae interest in the expeditious
resolution of its caseSeeln re Bolin & Co., LLCNo. 3:08CV1793 (SRU), 2012 WL 3730410,
at *4 (D.Conn. June 27, 2012)T]he interests of the court, and the public, are best served by the
expeditious resolution of this case $ge alsdJ.S.Commodity Futures Trading Comm’n v. A.S.
Templeton Grp., Inc297 F.Supp.2d 531, 53536 (E.D.N.Y.2003)(“[C]onvenienceof the courts
is best served when motions to stay proceedings are discouraged. The ostiie mindful that
‘a policy of issuing stays solely because a litigant is defending simultanawssits would
threaten to become a constant source of delay and an interfenémgedicial administration”
(quoting United States v. Private Sanitation Industry Associati®hl F.Supp. 802, 808
(E.D.N.Y. 1992))).

As to the Defendant, he has outlined many reasons why he feels that he is burdened as a
pro seprisoner litigant. However, the fact that Lamarco plead guilty anahasv serving his
sentence is not the type of prejudice typically considered by the courts. Fuanthetinis is not
undue prejudice, as Lamarbasplead guilty, and must now defend hirfier civil violations.
Courts typically consider the prejudice to the defendant in light of camstiéhimplications.See,
e.g.,Jenkins 2017 WL 1052582, at *3 (“The questiturns upon thextentto which his Fifth
Amendment rights are implicatedSincea defendant has no absolute right not to be forced to
choose between testifying in a civil matter and assehisid-ifth Amendment privilegegourts
evaluate the likelihood that asserting the privilege in the civil case, antymkiadverse iefence
as a consguence, will hurt the defendasttase. Thus, while there is no clear standard that dictates
when the constitutionglrivilege necessitates a stayplausible constitutional argument would be
presented only if, at a minimum, denying a stay would cause substantial preudice t

defendant.(internal citations, quotation marks, and alterations omittéa)e Terrorist Attacks

10



on Sept. 11, 20012011 WL 5913526at *5 (“Even if Sedaghaty were to assert his Fifth
Amendment privilege in sponse to any of the Plaintiffdocument requests, it seems unlikely
that he would thereforeffectively forfeithis civil case.”(internal citations, quotation nies, and
alterations omitted))objections overruledNo. 02CV-6977 GBD FM, 2012 WL 104512
(S.D.N.Y. Jan. 11, 2012)Sparkman2009 WL 1941907, at *@ Defendant will not be compelled

to waive his Fifth Amendment privilege against getfrimination. However, he cannot simply
make a blanket assertion of that privilege. Rather, he must assert theyerunliger oath and in
response to specific questions. Further, because Defendant bears the “burden sifiagtédi
foundation of the privilege beyond higere ‘say so,” he must advise the Court of his grounds for
asserting the privilege. By properly asserting his privilege, Defendant caotprsténterests
without indefinitely delaying Plaintiffs’ casg. Here, Lamarco has not raised any issue dmssto
Fifth Amendment privilege. Ih practice, courts evaluating a case after a defendant has been
convicted have typically given less weight to the burden to a defendant oégiragevith a civil
case than they would before the trial, even when the defendant may assrtAeanEndment
privilege during the civil proceedirig.Jenking 2017 WL 1052582, at *4.

In anyeventthe Court will be able to tailor discovery to avoid undue prejudsesMilton
Pollack,Parallel Civil and Criminal Proceedingd,2 F.R.D. 201, 211 (1990) (“I should stress
that a general stay of all civil discovery is not by any means the best aptidable to the court
or to the litigants. Stays can and should be tailored to avoid undue prejudice. Byglinoitih the
time and sbject matter covered in temporary deferrals of particular discoveryud €an allow
civil proceedings to progress as much as possible without prejudicing the reitgnests of the
litigants.”).

Therefore, an analysis of the factors shows thayaistnot warranted in this case.

11



Lamarcocites toS.E.C. v. ChestmaB61 F.2d 49 (2d Cir. 1988) for the proposition that a
“criminal matter takes precedence of the civil” and “that the broad discovery rules{cae
used to circumvent the more nestive criminal discovery rules.” (Def. Lamarco’s Ltr. Mot. filed
April 4, 2018, ECF No. 38). However, #ise Plaintiff points outChestmaninvolved the
government’s intervention in a criminal defendafitiwil casesolely for the purpose of seeking
astay of discovery in that case pending completion of a criminal investigatiorrcmgcthe same
underlying facts.” Chestman861 F.3d at 49. The Court held that “[tlhe government had a
discernible interest in intervening in order to prevent discowetlge civil case from being used
to circumvent the more limited scope of discovery in the criminal niatiér.

Lamarcorequests a stay of the entire case rather than a stay of dis@ndiryany event,
Courts in this Circuit have held th@thestma “support[s] only the government’s interest in
intervening, not its interest with respect to a stay of discov&)E.C. v. ChakrapanNo. 09 CIV.
1043 (RJS), 2010 WL 2605819, atri4(S.D.N.Y. June 29, 201@uotingSEC v. CioffiNo. 08
Civ. 2457(FB), 2008 WL 4693320, at *1 (E.D.N.Y. O28, 2008)internal quotation marks and
brackets omitted))Furthermorethis Court is capable of restraining discovery to the proper limits
allowed under the civil rules. Additionally, the Court points out that:

The CFTC, an independent federal regulatory agency charged with protecting the

integrity of certain financial markets, is enforcing the Commaodity ExchAcga

an attempt to provide restitution to some of the individualgedly defrauded by

Defendats. “We do not deal here with a case where the Government has brought

a civil action solely to obtain evidence for its criminal prosecutigidrdel, 397

U.S.at12-13, 90 S. Cat 769].

A.S. Templeton Grp., IN297 F. Supp. 2d at 535.
Finally, while Lamarcas correct that the Supreme Court held)mted States v. Halper

490 U.S. 435, 109 S. Ct. 1892, 104 L. Ed. 2d 487 (19880),'under the Double Jeopardy Clause

a defendant who already has been punished in a criminal prosecution may not be suwbgcted t

12



additional civil sanction to the extent that the second sanction may not fairly taetehiaed as
remedial, but oyl as a deterrent or retributiond. at 44849, 109 S. Ct. at 1908he Court later
overturned that decision iHudson v. United State522 U.S. 93, 118 S. Ct. 488, 139 L. Ed. 2d
450 (1997)wherein the Court held that the Double Jeopardy Clause “only protects abainst t
impositionof multiple criminal punishmentsjd. at 99, 118 S. Ct. at 493. The Court recoghize
that “whethera particular punishment is criminal or civil is, at least initially, a matter of statutory
constructiori. Id. In order to determine whether a particular punishment is civil or criminal, a
court must first determine whether the legislagxpressly or impliedly indicated a preference for
one label or another, and then, “[e]Jven insacases where the legislatimas indicated an
intention to establish a civil penalty, [courts musfuird] further whether the statutory scheme
was so punitiveeither in purpose or effect, as to transfovhat was clearly intended as a civil
remedy into a criminal penalty.ld. (internal citations, quotation marks, and alterations omitted).

In making the latter determination the Court must look to seven factors and comside
“in relation to the statute on its fateld. at 100, 118 S. Ct. at 493 (internal citation and quotation
marks omitted). Of importance, “only the clearest pradlf suffice to override legislative intent
and transform what has been denominated a m@miledy into a criminal penalty.1d. (internal
citation and quotation marks omitted).

The Courtdoes notddress these factdoecause Lamardeas not moved to dismiss this
action based on the Double Jeopardy Clause. Instead, he invokes the Double JeopardysClause
an example of a legal defense that he might be able to present if he were ablieléogoradequate
defense to himself. He states that he “does not have actlesddgal research or means to further

investigate this topic and it[]s pertinence to this case. Until such time as fhattess to the

13



required law research resources, case information[,] and bench opinions, he is gréjuthee
ability to providean adequate defensgDef. Lamarco’s Ltr. Mot. at 2, ECF No. 38).

Although the Court does not address the factors here, courts have found that thesremedi
requested by the CFTC do not violate the Double Jeopardy Cl8est.S. Commodity Futures
Trading Comm’n v. Roger826 F. App’x 718, 7120 (5th Cir. 2009) (“[T]he statutes in question
expressly provide for civil monetary penalti€xer U.S.C. § 13al(d); 15 USC § 77t(d)Rogers
has not established that there is any proof, let alonel¢heest proof, as required to establish a
violation of the Double Jeopardy Clause.” (further internal citations and quotationonaitiex))

Cox v.Commodity Futures Trading Comm'138 F.3d 268, 274 (7th Cir. 1998)We therefore
hold that revocation of a registration pursuant to 88 8a(2)(D) and (E) of the ComiExchiange
Act is not “criminal” for the purposes of the Double Jeopardy Clause. The Dooblkerdg Clause
does not bar the imposition of this sanction after criminal sentencing for thecsanhect’);
LaCrosse v.Commodity Futures Trading Comm’'137 F.3d 925, 932 (7th Cir. 1998)We
therefore hold that the trading ban imposed pursuant to 8 9(b) of the Commodity Exchange Act is
not “criminal” for the purposes of the Double Jeopardy Clause. The Double Jeoparsy Gdes
not bar the imposition of this sanction after criminal sentencing for the sardaat’); Grossfeld

v. Commaodity Futures Trading Comm’137 F.3d 1300, 1304 (11th Cir. 1998Applying the
Hudsontest, we conclude that tf€FTC] penalty was not a criminal punishment. Therefore, the
successive monetary penalties assessed by the NFA affdRRh€] do not violate the Double
Jeopardy Clausy; Hall v. U.S. Commodity Futures Trading Compi\to. 17CV266, 2018 WL
1620975, at *2 (M.D.N.C. Mar. 31, 201@nding that the CFTC’s prior action against the plaintiff
could not be classified as criminal pursuartitmisor); U.S.Commodity Futures Trading Comm’

v. Stauffer No. 1:15CV-00201PLM, 2017 WL 4005634, at *3 (W.D. Mich. Aug. 8, 2017)

14



(finding that the CFTC’s action against the defendant was not barred by the Doublelyeopar
Clause pursuant tdludsor), report and recommendation adopiédb. 1:15CV-201, 2017 WL
3981103 (W.D. Mich. Sept. 11, 20110.S.Commodity Futures Tradingommh v. Parrilla, No.
CIV.A. 11-10621JLT, 2013 WL 6979587, at *5 (D. Mass. Sept. 30, 20®)Jding that the
imposition of fines for violation of the Commodities Exchange Act would not subject the
defendant to double jeopardy because the fines ararcivdture) United States v. SerflingNo.
96 C 3200, 1998 WL 142453, at *5 (N.D. Ill. Mar. 23, 199§)] t is evident that Congress
intended the CFTC penalty to be civil in natur8erfling has not presented the clearest proof
necessary to transform what was clearly intended as areiviédy into a criminal penalty.
Accordingly, the penalty applied by the CFTC does not violate the Double JeoparseCl
(internal citation and quotation marks omitted))

Therefore, neither of the cases cited_bynarco militate a stay in this action. Accordingly,
Lamarco’s motion to stay this matter pending the outcome of his criminal appealed.d
B. Asto Lamarco’s Request to Vacate the Certificate of Default Against Qldgix

While the CFTC is correchat Lamarco does not have standing to request that the Court
vacate the certificate of default issued against GDL®gi® Rowland v. California Men’s Colgny
506 U.S. 194, 20402 113 S. Ct. 716, 721, 121 L. Ed. 686093) (“It has been the law for the
better part of two centuries .that a corporation may appear in the federal courts only through
licensed consel (internal citations omitted)Jpnes v. Niagara Frontier Transp. Autii22 F.2d
20, 22 (2d Cir. 1983" Since, of necessity, a natural person must represent the corporation in court,
we have insisted that that person be an attorney licensed to practice law befooairtair ¢
(internal citations omitted)jhe Courtvacates the default without prejudsiga sponteseeJudson

Atkinson Candies, Inc. v. Latitlohberger Dhimante®29 F.3d 371, 386 (7th C2008) (“[T]he

15



district court had the authority to set asgi@ sponten entry of default. .for good cause.”);
AnheuserBusch, Inc. v. Philpot, Il 317 F.3d 1264, 1267 (11th C2003) (holding that the district
court could vacate the entry of defaslta spontg; Rock v. AM. Express Travel Related Servs.
Co.,No. 08-CV-0853, 2008 WL 5382340, at *2 n. 4 (N.D.N.Y. Dec. 17, 2008) (sasee)also
Enron Oil Corp. v. Diakuharal0 F.3d 90, 95 (2d Cir.19983tating that thelecision to vacate an
entry of default “under Rule 55(c) [is] left to the sound discretion of a disbict because it is

in the best position to assess the individual circunosgf a given case and to evaluate the
credibility and good faith of the partie@nternalcitations omitted) Miller v. Madison No. 1:12
CV-0874 LEK/CFH, 2013 WL 2181240, at *2 (N.D.N.Y. May 20, 20t3ecause Rule 55(c)
does not refer to a motion requirement, a court may set aside an entry of siedasfionte
(internal citations omitted)).

In deciding whether to vacate a certificate of default, a court must considevhéiher
the default was willful, (2) whether the defendant demonstrates the eristéra meritorious
defense, and (3) whether, and to what extent, vacating the default will causmntiedaulting
party prejudice.”United States v. Chesib26 F App’x 60, 61 (2d Cir. 2013jquoting SEC v.
McNulty,137 F.3d 732, 738 (2d Cir. 1998%ee alsdState St. Bank & Trust Co. v. Inversiones
Errazuriz Limitada,374 F.3d 158, 168 (2€ir. 2004) (stating that these criteria “should be
construed generously” in favor of party seeking relief from judgment (intqumation marks
omitted)).

Here, the Court cannot say that GDLogix’s default was willful. Judge Tomlinson
appointed counsdbr Lamarco in the hopes théite matter would be settled. It is clear from the
history of the case that counsel for Lamarco did not engage in any mearsetfament

discussions. The CFTC initiated this action because they were unable to ditterseisewith
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Lamarco’s attorney. Repeatedly, the CFTC has expressed an interesiemeset Lamarco
expressed frustration that counsel had never engaged in settlement megotiaimarco is
incarcerated, and any attempt to engage in settlemenssliignos would necessarily require the
Court’s assistance, or the assistance of counsel. As the principal of GDLagardoahas been
unable to secure counsel on its behalf, and the Court cannot say that the defaulifuvas wil

As to the second factor, neither Defendant has answered the complaint. Howeéyletr, in |
of the fact that the Court is vacating the default for the sole purpose of attetgpsagure a
resolution to the matter, this element does not bear on the Court’s analysis.

Finally, the CH'C would not be prejudiced by the vacatlihe certificate of default was
entered less than one month ago. No discovery has yet commenced, and thetdbas any
substantive motion practice regarding GDLogix’s liability. The CFTC mdoed certifcate of
defaulttwelve days after Lamarco informed the Court that he intended to prpoeeg The
Court cannot say that the CFTC would be prejudiced by vacating the default, lgspeligt of
the fact that it is being vacated solely for the purpose of securing counseatussdégttlement.
Indeed, other than requesting the certificate of default, the CFT(plueeded to litigate this
case as if the default had never occurredTrs. of Empire State Carpenters Annuity,
Apprenticeship. LabeiMgnt. Cooperation, Pension, & Welfare Funds v. Penco United, 1BE
cv—4745 (SJF)(AKT), 2015 WL 518623, at *9, 2015 U.S. Dist. LEXIS 15424, at *17 (E.D.N.Y.
Jan. 6, 2015Yeport and recommendati@adopted 2015 U.S. Dist. LEXIS 14606 (E.D.N.Y. Feb.
5, 2015). Therefore, the CFTC would not be prejudiced by the vacating of the default.

In the interests of justice, the Court is vacating the certificate of default Wwihejudice

for the sole purpose of attempting to sequiebonocounsel for Lamarcto discuss settlement
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[ll. CONCLUSION

For the reasons stated above, Lamarco’s motions to stay this matter pbedgcbme
of his criminal appeal and to vacate the certificate of default against GDLagiriesd. However,
the Courtsua spontevacates the certificate of default against the corporate defendant fotehe so
purpose of appointing an attorney to attempt to secure a resolution of the cassdl a$ the
Defendants. In the event that the parties are unable to reach a settlement, the GRN&d
leave to renew their application for a certificate of default against GRLogi

This matter is respectfully referred to Judge Tomlinson for the puspbsgpointing an
attorney for Lamarcoand conducting settlement negotiatiordl deadlines are hereby stayed

while the Court attempts to secure an attorney, and during the pendency of settlgoisationes.

It is SO ORDERED:
Dated:Central Islip, New York
May 7, 2018

/s/ Arthur D. Spatt

ARTHUR D. SPATT

United States District Judge
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