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SPATT, District Judge:

On July 18, 2017 Dr. ThomasSpinnato (“Thomas”), Arlene Spinnato (“Arlene”), Dr.
Tracey Spinnato (“Tracey”), and Kristen Spinnato (“Kristefitygether, the Spinnatos”or the
“Plaintiffs”), commenced this acih againstUnity of Omaha Life Insurance Company, Mutual of
Omahalnsurance Company (together, the “Omaha Defendants&yerna Associates, Inc.
(“Taverna Associate$, and Juliet Taverna Juliet) (together, the TavernaDefendants”)(all
together, the Defendants”) The Plaintifc allege fifteen New York Stateausesof action
stemming from a series of life insurance policies purchased by the Psairdifi 2010 through
2012.

Presently before the Cousta motiorfiled by the Taverna Defendanfsursuant to Federal
Rule of Civil Procedure Eep. R. Civ. P.” or “Rule”) 12(b)(6) seeking to dismiss the complaint
as it pertains to the Taverna Defenddotsfailure to state a claim upon which relief may be
granted For the following reasons, the Taverna Defendants’ motion is granted.

|. BACKGROUND
A. THE FACTUAL BACKGROUND

Unless otherwise noted, the following feare drawn from the Plainsffcomplaint, and
for the purposes of the instant motion, they are construed in favor of the Plaintiffs

Thomas and Arlene ammarriedretirees that are currently residing in Smithtown, New
York. Thomas is a retired physicianTheir daughters, Tracey and Kristen, both live in East
Moriches, New York. Like her father, Tracey is a physician. Compl. § 3-5.

Juliet is an insurance agernegistered with the New York State Department of Financial

Services, who is employdaly or owns Taverna Associates, a corporation based in Greenwich,



Connecticut.Juliet managed a portion of the Plaintiffs’ wealth for an indeterminate pédtimleo
Compl. 1 12-17.

In November 2009, Juliet advised Arlene to consider purchasing $3,800,000 in life
insurance. On January 18, 20I®ansamericd&olicy No. 42629921 was issued. Arlene was
listed as the insured and Kristen and Tracey as the owners of the policy. Thomasaadkd
purchased two MetLife life insurance policies prior to January 2012. Policy No. 7402938 was a
$1,667,884 policy and Policy No. 7403224 was a $3,000,000 policy. The Plaintiffs also purchased
a second Transamerica Policy,.l@526800, with a death benefit of $600,000. Compl. 1018

In January 2012, Juliet advised Arlene to surrender the Plaintiffs’ four current lif
insurance policies, which had a combined death benefit of $9,067,884 and purchase a new set of
policies. The Plaintiffs surrendered their four life insurance policies and begasfdrring the
surrender values of them using Hkimd exchanges into new insurance policies issued by United
of Omaha Life Insurance Compankt that time,Thomas and Arlene purchased Unity of Omaha
Joint and Last Survivor Life Insurance Policy No. BU1375075 with a $3,600,000 death benefit.
Kristen and Tracey were responsible for all premium payments andlityeywas executed by all
the Plaintiffs. Compl. T 20.

Three monthsater,based on Juliet’s advice, Arlene purchased Unity of Omaha Universal
Life Insurance Policy No. BU1375078 with a $2,600,000 death benefit. Arlene is listee as t
insured onthe policy and Tracey is responsible for all premium payments. Corggl. The
following month, on the advice of Juliet, Thomas purchased Unity of Omaha Universal Life
Insurance Policy No. BU1375080 with a $1,667,884 death benefit. Thomas is the insured under

the policy and Tracey is responsible for all premium paymedosnpl.  22. These three Unity



of Omabha life insurance policies (“Unity of Omaha Policies”) have a comlieath benefit of
$7,867,884.

In February 2017, the Plaintiffs termiedt their relationship with Julieand Taverna
Associates. The Unity of OmalPolicies remained in effect for five years prior to the initiation
of this action. The Plaintiffs fully paid the annual premiums; howeeetynately no death
benefit needed to be paid. According to the Plaintiffs, the Unity of Omaha Poleriesnsxcess
of the Plaintiffs’ coverage needsgerenot justified by their assets, ameerein excess of their
ability to pay the premiumsCompl. {1 23-33.

B. THE RELEVANT PROCEDURAL HISTORY

OnJuly 18, 2017the Plaintifs filed the dove-mentioned complaint in this Court.

The Omaha Defendants filed their answer on September 18, 2017, wtierglagserted
a series of crossclaims against the Taverna Defendants and a counterclaintteRilagttiffs.

OnDecember 42017 the TavernaDefendantsnoved under Rule 12(b)(6) to dismiss the
complaint contending that the Plainffallegations, even if taken as true, fail to plausibly state
claims upon which relief can be granted

Il. DISCUSSION
A. STANDARD OF REVIEW: FED. R. Civ. P. 12(B)(6)

In considering a motion to dismiss pursuant to Rule 12(b)(6), the Court must accept the
factual allegations set forth in the complaint as true and draw all reasonabdaaefs in favor of
the Plaintifs. See, e.g.Trs. of Upstate N.Y. Eng’rs Pension Fundvy Asset Mgmt843 F.3d
561, 566 (2d Cir. 2016Walker v. Schult717 F.3d 119, 124 (2d Cir. 2018teveland v. Caplaw
Enters, 448 F.3d 518, 521 (2d Cir. 200®old Elec., Inc. v. City of N.¥53 F.3d 465, 469 (2d

Cir. 1995);Reed v. Garden Citynion Free Sch. Dist987 F.Supp.2d 260, 263 (E.D.N.Y. 2013).
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Under theTwomblystandard, the Court may only dismiss a complaint if it does not contain
enough allegations of fact to state a claim for relief that is “plausible on it§ f@ed Atl. Corp.
v. Twombly550 U.S. 544, 570, 127 St. 1955, 1974, 167 LEd.2d 929 (2007). The Second
Circuit has expounded that, affewomblythe Court’s inquiry undeRule 12(b)(6)s guided by
two principles:

First, although a court must accept as true all of the allegations contained in a

complaint, that tenet is inapplicable to legal conclusions, and [t]hreadbaedsreci

of the elements of a cause of action, supported by mere conclusory statements, do

not sufice. Second, only a complaint that states a plausible claim for relief ssirvive

a motion to dismiss and [d]etermining whether a complaint states a plausible claim

for relief will . . .be a contexspecific task that requires the reviewing court to draw

on its judicial experience and common sense.
Harris v. Mills, 572 F.3d 66, 72 (2d Cir. 2009) (quotiAghcroft v. Igbal556 U.S. 662, 664, 129
S. Ct. 1937, 1940, 173 L. Ed. 2d 868 (2009)).

A complaint must include “a short and plain statement ofldien showing that the pleader
is entitled to relief,” in order to survive a motion to dismib&bD. R.Civ. P.8(a)(2). Under Rule
8, a complaint is not required to allege “detailed factual allegatioksridall v. Caliber Home
Loans, Inc,. 198 F. Supp. 3d 168, 170 (E.D.N.Y. 2016) (quofimgpmbly 550 U.S. at 555). “In
ruling on a motion pursuant &ep. R.Civ. P.12(b)(6), the duty of a court ‘is merely to assess the
legal feasibility of the complaint, not to assay the weight of the evidenad wight be offered
in support thereof.”DiFolco v. MSNBC Cable L.L.C622 F.3d 104, 113 (2d Cir. 2010) (quoting
Cooper v. Parskyl40 F.3d 433, 440 (2d Cit998)). The Court “[is] not bound to accept as true
a legal conclusion couched as a factual atlegd  Twombly 550 U.S. at 555.

For the Plaintiffs' fraud based claims, those portions of the complaint are sobjade

9(b)’s heightened pleading standard. To meet Rule 9(b)’s heightened pleading stansard, the

elements must be allegadth specificity. Namely, the Plaintiffs must “(1) detail the statements
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(or omissions) that the plaintiff[s] contends are fraudulent, (2) identify trekepd3) state where
and when the statements (or omissions) were made, and (4) explain whytehseista (or
omissions) are fraudulentfarsco Corp. v. Segu®l F.3d 337, 347 (2d Cir. 199@xcord Lerner
v. Fleet Bank, N.A459 F.3d 273, 290 (2d Cir. 200&hields v. Citytrust Bankcorp, In@5 F.3d
1124, 1128 (2d Cir. 1994Miills v. Polar Molecular Corp, 12 F.3d 1170, 1175 (2d Cir. 1993).
“In short, a plaintiff must set forth the who, what, when, where and how of the alleged”f
Telenor E. Invest AS v. Altimo Holdings & Invs. L&&7 F. Supp. 2d 432, 442 (S.D.N.Y. 2008)
(internal ciaitions and quotation marks omitted). “Fraud must be pleaded with particulariéy whil
‘malice, intent, knowledge, and other conditions of a person’s mind may be allegeallgé&he
Houraney v. Burton & Assoc., P,&Z01 F. Supp. 2d 258, 260 (E.D.N.Y. 2016iting FeD. R.
Civ. P.9(b), Igbal, 556 U.S. at 662

B. STATUTE OF LIMITATIONS

1. Negligence, Gross Negligence, Negligent Breach of Regulatory Obligations and
Violation of Insurance Law § 2123.

The Taverna Defendants assert that the ®figinclaims based onnegligence,gross
negligence andiolations ofinsurance Law § 2128re timebarred. To state a negligence claim
in New York, a plaintiff must allege “(1) the existence of a duty on defendant’ag#rtplaintiff;
(2) a breach of this duty; and (3) injuoythe plaintiff as a result thereofCaronia v. Philip Morris
USA, Inc, 715 F.3d 417, 428 (2d Cir. 2013) (quotiAgins v. Glen Falls City Sch. Dis#24
N.E.2d 531, 535 (N.Y. 1981)). In a gross negligence claim, a plaintiff must also estahdinctc
that evinces a reckless disregard for the rights of others or smacks of inlentiomgdoing.”
PurchasePartners, LLC v. Carver Fedsav. Bank914 F. Supp. 2d 480, 497 (S.D.N.Y. 2012)
(internal citations and quotations omitte@oth claims argoverned by Rule 8(a), rather than the

heightened pleading requirements of Rule 9@®&ltz v. First Frontier, L.R.485 F. App’x 461
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462-63(2d Cir. 2012);Anwar v. Fairfield Greenwich Ltd.728 F.Supp.2d 372, 437 (S.D.N.Y.
2010) (“[C]laims for gross negligence, like claims of negligence, arergegidoy Rule 8(a), not
Rule 9(b) of the Federal Rules of Civil Procedure.”).

In a diversity case, federal courts apply the forum state’s statlitaitations. Stuart v.
Am. Cyanamid Co158 F.3d 622,26-27 (2d Cir. 1998) (“Whergurisdiction rests upon diversity
of citizenship, a federal court sitting in New York must apply the New York .tuteta of
limitations.” (citing Guar. Tr.Co. v. York 326 U.S. 99, 1089 (1945)). Hence, New York’s
statute of Imitations apply. According to section 214 of the New York Civil Practew And
Rule (“CPLR"), the statute of limitations for a negligence claim is three y&€RER 8§ 214Chase
Sci. Research Inc. v. NIA Grp. Inc96 N.Y.2d 20, 381 (N.Y. 2001) A cause of action for
common law gross negligence in New York is also governed by a three yata stdimitations.
CPLR 8 214Anunziatta v. Orkin Exterminating GdNo. 1:00-CV-0811 2003 WL 26121223, at
*4 (N.D.N.Y. Mar. 31, 2003). Violations of Insurance Law § 2123 are governed by CPLR §
214(2), which subjects them to a thnggar statute of limitationsDolce v. Nw. Mt Life Ins. Co,
708 N.Y.S.2d 32712d Dep’t 2000). The statute begins to run at the time the allegedly false or
misleading statement is madsee id

A negligence claim against an insurance agent or broker does not occur when the
wrongdoing is discovered; it accrues when the act takes ptare, thabccurred on the date that
the given policy was purchase8ee Morse Diesel Int'l v. CAN Ins. Co807 N.Y.S.2d 499, 501
(2d Dep’t 2000). According to the complaint, the last of the Unity of Omaha Policies svalis
in May 2012. SeeCompl. 1 22see &0 One Beacon Ins. v. Terra Firma Constr. Mgmt. & Gen.
Contracting, LLC No. 02Civ-7492, 2004 WL 369273, at *3 (S.D.N.Y. Feb. 26, 2004) (citing

Mauro, 756 N.Y.S.2d at 6223). As such, without the benefit of tolling or any type of exception,
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the Plainiffs had until May of 20150 file suit for negligence ogross negligencas well as
violations of Insurance Law 8§ 2123 hisportion of thelawsuit wastime-barred more than two
yearswhenthis complaint was filed

a. Special Relationship

Typically, “insurance brokers ‘have a commamv duty to obtain requested coverage for
their clients within a reasonable time or inform the client ofitlability to do so; however, they
have no continuing duty to advise, guide or direct a client to obtain additionahgevénNoss v.
Netherlands Ins. Cp22 N.Y.3d 728, 734N.Y. 2014) Am. Bldg. Supply Corp. v. Petrocelli Grp.,
Inc.,, 19 N.Y.3d 730N.Y. 2012) (internal citations omitted)As “[iinsuranceagents or brokers
are not personal financial counselors and risk managers ... [ijnsureds are ier pbgtion to
know their personal assets and abilities to protect themselves more so than genesake
agents or brokers.Murphy v. Kuhn90 N.Y.2d 266, 273 (N.Y. 1997).

The Plaintiffs argue that a special relationship existed between the TBefemalants and
the Plaintiffs schthat the Taverna Defendants owed additional duties beyond that of a normal
insurance agent or broker. To allege a special relationship, the Pdamigf contend that one of
the following “three exceptional situations” exist:

(1) the agent receives cpensation for consultation apart from the payment of the

premiums; (2) there was some interaction regarding a question of coverage, with

the insured relying on the expertise of the agent; or (3) there is a coursdinng de

over an extended period of time which would have put objectively reasonable

insurance agents on notice that their advice was being sought and spedagally rel
on.

Voss22 N.Y.3d at 73%quotingMurphy, 90 N.Y.2dat272), see also Curanovic W.Y.Cent. Mut.
Fire Ins. Co, 762 N.Y.S.2d 148, 151-52 (Zkp’'t 2003). These situations are rarely applied and
considered “exceptional” by New York courtsSee Murphy 90 N.Y.2dat 272. “[S]pecial

relationships in the insurance brokerage context are the exception, not the noviogg 22
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N.Y.3d at 736 The insured must carry the burden of demonstrating that such a situation exists.
Id. at 733.

The Plaintiffs have failed teestablishthat theirrelationship with the Taverna Defendants
was one of the “exceptional situationiat createdadditional obligations for the Taverna
Defendants.The first “exceptional situation” is inapplicable as the Plaintiffs have failgidead
that the Taverna Defendants received any compensation for any type ofat@rsult

To satisfy the second “exceptial situation,” “courts have generally required that the
insured make a specific request about the feature of the proposed insurance at thsue
subsequent suit.Holborn Corp. v. Sawgrass Mutual Ins. CNo. 16¢v-09147, 2018 485975, at
*9 (S.D.N.Y. Jan. 17, 2018). A *“lack of initiative or personal indifference” precludes this
exception. Murphy, 90 N.Y2d at 271 In Voss the New York Courbf Appealsheld that the
exception applies when the plaintiff asked the broker whei!$35,000 insurance policy would
be sufficient for the plaintiff's business, based on its financials, and the beskeed her that the
policy was appropriate.Voss 22 N.Y.3d at 73436. The Court declined to grant summary
judgment because the parties “discussed business interruption insurance fraxegtien of their
business”and the broker obtained relevant business data to analyze and ease the plaintiff's
concerns regarding the adequacy of the coveragat735. In another case, the New York Court
of Appeals delined to hold that the exception applied when a plaintiff “never asked to increase
the liability limits [and] there [was] no indication that [he/she] ever inquiretismussed with [the
insurer] any issues involving the liability limits of the ... policjMurphy, 90 N.Y.2d at 271.

The Plaintiffs have failed to allege that a conversation occurred between tresready
Juliet regarding the applicability of the policies to their particular finandtaktson, the
affordability of the premiums, or the suitability of the death benefits. The \astity of the
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allegations relate to omissions by Juliet rather than any particular discubsiocsuld potentially
be relied on to procure or alter insurance. The only affirmative misrepreéserai¢ged is that
Juliet “fail[ed] to expain the norguaranteed elements of tHgnity of Omaha Policidsand ...
stat[ed] and/or impl[ied] that the payment or amount of the-quaranteed elements was
guaranteed.” Compl. { 40@here is no contention that the Plaintiffs made any affirmative stque
of the Taverna Defendants or inquired as to any aspect afritg of Omaha Policies The
Plaintiffs’ lack of initiative at the time these policies were purchased are emiriscent othe
facts ofMurphyratherthan ofVoss

Further, he vague &gation that the Plaintiffs agreed to purchase the Unity of Omaha
Policies“[b]ased on [Juliet]'s recommendations” is too vague and common to create al speci
relationship with an insurance broker. If the Court were to rule otherwise, “coouis e
required to find the existence of a special relationship in nearly every insurancbage and th[is]
exception would swallow the general rulddblborn Corp, 2018 WL485975 at *9 (citingVoss
22 N.Y.3d at 734-36

The third “exceptional situatighor the “course of dealing” excepti@tso fails to apply
to this situation.This exception is typically only found when there is a “longstanding relationship,
the client isrelatively unsophisticated, and the broker exercises significant degisaimg
control over the procurement of insuranc@racey Road Equiplnc. v. Ally Fin., Inc.No. 5:18
CV-0011, 2018 WL 157816@t *4 (N.D.N.Y. Mar. 29, 2018) In Tracey Judge Kahn examined
the recent jurisprudence of New York couwdh regard tothis excetion and noted two
illustrative examples:

[lln Finch v. Steve Cardell Agencyhe client—a rodeo hostrelied on an

insurance broker to procure rodeo insurance policies for “at least six y2ars.”

N.Y.S.3d 441, 443 (App. Div. 2016). The client testified that he “knew little about
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insurance,” never reviewed any of the insurance policies that the brokergatocu
and “insurance certificates were the only documents ever provided to ldim.”
Based orthis testimony, the Court held that a triable issue of fact existed regarding
whether the client and broker had a special relationghi@imilarly, inSouth Bay
Cardiovascular Association, P.C. v. SCS Agency, the.client and broker had a
five-year long relationship, and the client's employee responsible for finding
insurance coverage never read the insurance policies that the broker procured. 963
N.Y.S.2d 688, 691 (App. Div. 2013). In fact, the broker told the employee that it
“did not expect her toead the insurance policiesd. Based on this evidence, the
Court held that a triable issue of fact remained regarding whether the padias
special relationshigdd.

2018 WL 1578160, at *4. On the other hand, a claim that is based predominaatlprag
standing client relationship is insufficierbee, e.g Scotto Princeton, LLC v. Felsen Assocs., Inc.
807 N.Y.S.2d 546, 549 (N.Y. Sup. Ct. 2005).

The Plaintiffs have failed to allege the “course of dealing” exception to the linoledf
an nsurance broker. While the complaint does state that Juliet was the Pldinafisial advisor,
the pleadings are devoid ahy allegations that Julieéver provided financial advice to the
Plaintiffs that was not insurance related. There is notlmnfe complaint that can allow this
Court to conclude that Juliet provided financial adwcethe Plaintiffs’ other assetthat she
executed any additionathnsactions for the Plaintiffer that they regularly met or spoke regarding
finances. Insteadjt focuses on the Taverna Defendant’s role in acquiring the insurance products
atissue. The Plaintiffs allegations are cimed exclusively taJuliet’s role as an insurance broker,
not as a broader financial advisor.

Moreover, the complaint fails tollege the longstanding client relationship that is
characteristic of the “course of dealing” exception. The earliest interaction betuledrand the
Plaintiffs that is noted in the complaint occurred in November 2009. Approximatelgrid a
half yeas later, the Plaintiffs executed their final life insurance policy with theefina
Defendants. Although the complaint does note that Julietctedtthe Plaintiffs in February 2017
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to “advise [the] Plaintiffs to change their insurance policies,” Cofn@B. n.4, there is no indication
that this was part of an ongoing business relationship, or that there wasnéagt i the almost

five years after the Plaintiffs purchased their last policy. This lackafgastanding, continuous
relationship is sugestive of a typical insurance broker relationship, rather than the special
relationship that the Plaintiffs claimlherefore, even in the light most favorable to the Plaintiffs,
and drawing all inferences in their favor, the complaint does not suctgsdiiede a “course of
dealing” exception.

The Court also rejects the Plaintiffs’ contention that “specific wraindysccur each time
Plaintiffs paid a premium under th&nity of Omaha Policigs’ DE 36 at 16 (emphasis in
original). For the purposes célculating the applicable statute of limitations, premium payments
of life insurance policies that were in effect do not constitute independent actenamtgasions
where the Plaintiffs suffered damagddudson Envelope Corp. v. Klausnéi70 N.Y.S.2d 104
(1stDep’t 1998). Consequently, they are irrelevant for a statute of limitations analysis.

Accordingly, the complaint fails to successfully allege a continuing twoldased on a
special relationship or continuing duty to the Plaintiffs.

b. Equitable Estoppél

The Plaintiffs’ allege that their claims of gross negligence, negligenceyialiations of
Insurance Law § 2123 are timely due to the doctrine of equitable estoppel.

As the Plaintiffs’ claims are limited to state law causes of actions, federah@otaw
tolling is inapplicable.Pricaspian Dev. Corp. (Texas) v. Royal Dutch Shell, P282 F. App’x
100, 102 (2d Cir. 2010) (“In diversity cases, state statutes of limitations gbeetimeliness of
state law claims, and state law determines the retptestions of what events serve to commence

an action and to toll the statute of limitations.” (intercitdtions andjuotation marks omitted)).
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The Plaintiffs’ attempt to raise the state law doctfieequitable estoppes similarly
inapplicable. “Equitable estoppel is grounded on notiotfigioflealing and good conscience and
is designed to aid the law in the administration of justice where injustice wouldvisteesulf.

In re lonosphere Clubs, Ind@5 F.3d 992, 999 (2d Cir. 26). It “preventsone from denying his
own expressed or implied admission which has in good faith been aceeptetted upoby
another.” Airco Alloys Div. v. Niagara Mohawk Power Carg30 N.Y.S.2d 1794thDep’t 1980).

To successfully allege equitable estoppel, ‘fiaety seeking estoppel must demonstrate, with
respect to himself, a lack of knowledge of theetiacts; reliance upon the conduct of the party
estopped; and a prejudicial change in positioRivVer Seafoods Inc. v. JPMorgan Chase Bank
796 N.Y.S.2d 711stDep’t2005) (citingBWA Corp. v. Alltrans Express U.S.A. [®93 N.Y.S.2d

1 (1stDep’t 1985); Airco Alloys Div, 430 N.Y.S.2d 179). In additipthe Plaintif6 mustassert

(1) [c]onduct which amounts to a false representation or concealmentarfaha

facts, or, at least, which is calculated to convey the impression that the facts are

otherwise than, and inconsistent with, those which the party subsequently seeks to

assert; (2) intention, or at least expectation, that such conduct will be acted/upon b

the other party; and, in some situations, knowledge, actual or constructive, of the
real facts

BWA Corp, 493 N.Y.S.2d 1(internal citations omitted). State courts have consistently
implementedh “ratherrestrictive interpretation of the doctrineSee Holm v. C.M.P. Sheet Metal,
Inc., 455 N.Y.S.2d 42¢4thDep’t 1982);McLaughlin v. Berle418 N.Y.S.2d 2463dDep’t 1979).
“[T]he doctrine of equitable estoppel is to be invoked sparingly and only under exceptional
circumstances.”Tang v. Jinro Am Inc,, No. 03 Civ. 6477, 2005 WL 2548267, at *5 (E.D.N.Y.
Oct. 11, 2005)duotingBadgett v. N.Y.C. Health & Hosps. Cqrp41 N.Y.S.2d 299, 300 (1st
Dep't 1996).

In the instant matter, the Plaintiffs have failed to allege that they are entitledbenifées

of the doctrine of equitable estoppel. They have not “establish[ed] ettshordinary
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circumstances prevented [them] from filing [their] claim on time, and that [thegH with
reasonable diligence throughahie period [they seekp toll.” Prada v. Banco Industrial de
Venezuela, C.A753 F.3d 62, 71 (2d Cir. 2014) (citiRdpillips v. Generations Family Health Citr.
723 F.3d 144, 150 (2d Cir. 2013))As the cases make clear, the doctrine of equitable estoppel
requires ... that the defendantalk]le anactual misrepresentation ocommit[] some other
affirmative wrongdoing.” Powers Mercantile Corp. v. Feinberd90 N.Y.S.2d 190 (1dDep’t
1985),aff'd, 67 N.Y.2d 981 (N.Y. 1986)accord Simcuski v. Sach4 N.Y.2d 442, 449N.Y.
1978) (holding that in order to be estopped from pleading a statute of limitationseddfens
“plaintiff [must be] induced by fraud, misrepresentations or deception tdrrdfan filing a
timely action”) The Plaintiffs fail to allege affirmative condusubsequento the initial
wrongdoing. The only affirmative acts that are alleged in the complaint were not sehemat
the initial conduct; they were part of it.

Furthermore, in order for equitable estoppel to apply, the alleged affirmative
misrepresentationrdraudulent act “must be affirmative and specifically directed at preventng th
plaintiff from bringing suit; failure to disclose the basis for potential claims is noggfg” There
is no allegation that contends that any of Juliet's actions wesedatl to prevent the Plaintiffs’
from filing suit. Rather, the Plaintiffs contend that Juliet's actions were intended “to generat
excessive and unnecessary premiums and commissions for herself and the Cbgderatants
from [the] Plaintiffs.” Compl{152. This motivation cannot form the basis of equitable estoppel.

Finally, without affirmative conduct, “the plaintiff must demonstrate a fahyc
relationship ... which gave the defendant an obligation to inform [the plaintiff] of dadksrlying

the claim.” Zumpano v. Quinné N.Y.3d 666, 675N.Y. 2006) (internal ciations omitted) As
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discussed above, the Plaintiffs have not successfully alleged a fiduciatiprnship with the
Taverna Defendants.

Accordingly, the doctrine of equitable estoppel is inapplicable to the instaoh.acti

Applying the threeyear limitdions periods, the Plaintiffs’ second (gross negligence),
fourth (negligence- suitability), fifth (negligence- breach of regulatory obligations), and tenth
(Insurance Law § 2123) claims are untimely. The Plaintiffs’ second, fourth,diftl tenth clans
are dismissed.

2. Fiduciary Duty

“New York law does noprovidea single statute of limitations for breach of fiduciary duty
claims. Rather, the choice of the applicable limitations period depends on the stdstamedy
that the plaintiff seeks.IDT Corp. v. Morgan Stanley Dean Witter & C42 N.Y.3d 132, 139
(N.Y. 2009). “Where the remedy sought is purely monetary in nature, courts construe #se sui
alleging ‘injury to property’ within the meaning of CPLR 214(4), which hasraetyear
limitations period.”Id; accordIndep.Order of Foresters v. Donald, Lufkin & Jenrette, Ink57
F.3d 933, 942 (2d Cir. 1998)f equitable relief was being sought, a-gear statute of limitations
period applies.IDT Corp 12 N.Y.3d at 139.If the claimis based on fraud, then CPLR § 213(8)
also applies a siyear period in addition to a twgear discovery ruleld; Klein v. Gutman784
N.Y.S.2d 581(2d Dep’t. 2004) ( “[A] cause of action alleging breach of fiduciary dutyased on
allegations of actual fraud;i& subject to a skyear limitations period.”).

In order for CPLR 8§ 213(8) to apply, the fraud claim must be “essential”’ to the breach of
fiduciary duty claim.Id. If the fraud claim is “incidental”, the shorter limitations period applies.
See Corcoran v. N.Y. Power Ayta02 F.3d 530, 545 (2d Cir. 1999J.0 determine whether or

not the fraud claim is “essential” or “incidental,” the Court must examine tladgen” of the

15



claims. See Marketxt Holdings Corp. v. Engel & Reinman, P893 F. Supp. 2d 387,93
(S.D.N.Y. 2010).If “the alleged fraud is merely ‘the means of accomplishing the breach and adds

nothing to the causes of action™, the fraud claim is “incidental” to the fiduciary catyn.
Powers Mercantile Corp490 N.Y.S.2d 190 (1ep’t 1989, aff'd, 67 N.Y.2d 981N.Y. 1986).
“A fraud action is not incidental only when: (1) the fraud occurred separately frdsubsequent
to the injury forming tk basis of the alternate claim; and (2) the injuries caused by the fraud are
distinct from the injuries caused by the alternate clair@8rcoran 202 F.3d at 545accord
MidwestMem'l Grp., LLC v. Int'Fund Servs. (Ireland) LtdNo. 10 Civ. 8860, 2011 WL 4916407,
at *5 (S.D.N.Y. Oct. 17, 2011).

The underlying facts that makeup the Plaintiffs’ breach of fiduciarydaim are identical
to those that represent the core of the fraud claBeeCompl. 1 1562, 6776, 11115. The
assertiorthat the Taverna Defendants “ma[de] material misrepresentatior® anissions of
material facts.; recommend[ed] unsuitable insurance products; malde] unsuitable
recommendations of insurance products without full disclosure of the benefite\ardaags to
the Plaintiffs; ma[de] unsuitable recommendations of insurance products withalisclosure
required by statute and/or regulation; and [made] unsuitable recommendationsirahées
products to the Plaintiffs, [which] favor[ed] [Juliet's] inteiesover the Plaintiffs without
disclosing the benefits sought and to be received by the Defendants[,]” Compl. ftdddgtal
allegedin connection withthe fiduciary duty claim, could hawwso been takeftom the portion
of the complaint dedicated to &rd. The alleged injuries and relief sought are also the s&we.
Compl. 1176, 115 The Plaintiffs seek (1jescission(2) monetary damages believed to be in
excess of $800,000; (3) punitive damages; and (4judigment interest to redress identical
injuries. Id.
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The breach of fiduciary duty claim and the fraud claim are indistinguistzetal thus, the
fraud claim is merely incidental theret8ee N.Y. Sevadp Bottling Co. v. Dow Chem. Cal66
N.Y.S.2d 4782dDep’t 1983) (“Where the allegations of fraud are only incidental to another cause
of action, the fraud Statute of Limitations cannot be invokedff}), 61 N.Y.2d 828N.Y. 1984).
Accordingly, the six-year statute of limitations does not apply to the fidudiasgyclaim.

The Plaintiffs attempt to salvage their breach of fiduciary duty claim bytagstrat the
statute of limitations begins to run only whithe Taverna Defendants either “openly repudiated”
their duty or the relationship terminatesleeDE 36 at 14. In New York State, the open repudiation
doctrine states that “the limitations period for claims arising out of a fiducianyoredhip does
not commenceéuntil the fiduciary has openly repudiated his or her obligation or the relationship
has been otherwise terminatéd Golden Pac. Bancorp v. F.D.1.C273 F.3d 509, 518 (2d Cir.
2001) (quotingWestchester Religious Inst. v. Kamerm@&Al1 N.Y.S.2d 502, 503 (1fep't
1999)). The purpose of this doctrine is to “protect beneficiaries in the event of breaches of duty
by fiduciaries ... that is, in circumstances in which the beneficiaries wob&tvase have no
reason to know that the fiduciary was no longer acting in that capagitgéss Point Med., LLC
v. Mandel] 963 N.Y.S.2d 441stDep’t 2013). Such aropen repudiation is required to be “clear
and made known to the plaintiff. Evangelista v. Mattoné44 N.Y.S.2d 742d Dep’t 2007) In
re Velsor's Estate243 N.Y.S.2d 477, 478 (N.X5ur. Ct. 1963) (remarking that &s which have
been held to be sufficient to support a repudiation” must be “unequivocal,” and that “proof of
repudiation [must be] clear and satisfactory”). The party “seeking the behéfi¢ Statute of
Limitations defense” bears the burden to prove that an open repudiation trandpatdr of

Rodken 705 N.Y.S.2d 429 (3d Dep't 2000).
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The open repudiation doctrine only applies to a plaintiff seeking equital#& rest one
seeking monetary damageAccess Point Med., LL®63 N.Y.S.2d at 44Kaszirer v. Kaszirer
730 N.Y.S.2d 8{1st Dep’'t2001) (“[T]he requirement of a clear repudiation applies only to claims
seeking an accounting or other equitable reliefWhile the Plaintiffs do seek rescission of the
Unity of Omaha Policigsthis form of relief is sought against the Omdbefendants. The
Plaintiffs only seek monetary compensation from the Taverna Defendantsuck\stise open
repudiation doctrine is inapplicableSee Willensky v. LedermaNo. 13-cv-7026, 2015 WL
327843, at *10 & n. 21 (S.D.N.Y. Jan. 23, 2015).

Accordingly, the Plaintiffs’seventh (breach of fiduciary dytglaim is subject to ¢hree
yearStatute of Limitations and is therefore also tibzered.

C. FRAUD

The TavernaDefendants argue th#he Plaintiffs fail to plead enough facts to allege a
material nisrepresentation or omission, and that fifeid claim lacks scienter and justifiable
reliance.

To state a claim for fraud under New York State law, a plaintiff must allega f(Bterial
misrepresentation or omission of fact (2) made by defendant natwlkdge of its falsity (3) and
intent to defraud; (4) reasonable reliance on the part of the plaintiff; amels(B)ing damage to
the plaintiff.” Crigger v. Fahnestock & Cp443 F.3d 230, 234 (2d Ci2006) accordEurycleia
Partners, LP v. Seward &issel, LLP 12 N.Y.3d 553 N.Y. 2009) (same) According to Rule
9(b), claims of fraud must be pled with particularity. An affirmative misreptasen claim must
“(1) specify the statements that the plaintiff contends were fraudulemndef#)fy thespeaker, (3)
state where and when the statements were made, and (4) explain why the statements were

fraudulent.” Anschutz Corp. v. Merrill Lynch & C0690 F.3d 98, 108 (2d Cir. 201@)uoting
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Rombach v. Chan@55 F.3d 164, 170 (2d Cir. 2004Mills, 12 F.3dat 1175 If a plaintiff is
alleging fraudulent concealment, he/she must specify: “(1) what the ongsgere; (2) the person
responsible for the failure to disclose; (3) the context of the omissions anctmemin which
they misled the plaintiffand (4) what defendant obtained through the frausldimsteen v.
Berdon, LLR 477 F. Supp. 2d 655, 6&56 (S.D.N.Y.2007) (citingOdyssey Re (London) Ltd. v.
Stirling Cooke Brown Holdings Ltd85 F. Supp. 2d 282, 293 (S.D.N.Y.2000)).

The Taverna Deferahts main contention is that theocumentaryevidence submitted
forecloses the Plaintiffs’ fraud claimsNeither party addresses the suitability of using these
documents for the purpose of adjudicating this motion.

“[F]ederal courts have completdiscretion to determine whether or not to accept the
submission of any material beyond the pleadings offered in conjunction with a Rule5l12(b)(
motion.” Giugliano v. F32 Capital Partners, LLQNo. 14cv-7240, 2015 WL 5124796 (E.D.N.Y.
Sept. 1, 2015) (Spatl.) (internal citations and quotation marks omittedgprdHalebian v. Bery
644 F.3d 122, 131 n.7 (2d Cir. 2011) (noting the Second Circuit has recognized “exceptions to
Rule 12(b)(6)’s general prohibition against considering materials outsideuthedrners of the
complaint”). In adjudicating this motion, the Court is permitted to consider:

(1) facts alleged in the complaint and documents attached to it or incorporated in it

by reference, (2) documents “integral” to the complaint and relied upgrewen

if not attached or incorporated by reference, (3) documents or information

contained in [the] defendant's motion papers if plaintiff has knowledge or

possession of the material and relied on it in framing the complaint, (4) public
disclosure documents required by law to be, and that have been, filed with the

Securities and Exchange Commission, and (5) facts of which judicial notice may
properly be taken under Rule 201 of the Federal Rules of Evidence.

Envtl. Servs. v. Recycle Green Servs:. Supp. 3d 260, 270 (E.D.N.Y. 2014) (Spatt, J.) (quoting
In re Merrill Lynch & Co, 273 F. Supp. 2d 351, 357 (S.D.N.Y. 2003)aff'd in part and vacated

in part on other grounds sub noabit v. Merrill Lynch, Pierce, Fenner & Smith, In895 F.3d
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25 (2d Cir. 200% vacated on other ground§47 U.S. 71, 126 S. Ct. 1503, 164 L.Ed. 2d 179
(2006) ); accordHealthnow New York, Inc. v. Catholic Health Sys.,,INa. 14cv-986S, 2015
WL 5673123 (W.D.N.Y. Sept. 25, 2015pberstein v. SunPower CorpNo. 07-cv-1155, 2010
WL 1705868, at *3 (E.D.N.Y. Apr. 28, 2010).

The Court may properly consider “documents either in plaintiffs’ possession driaf w
plaintiffs had knowledge and relied on in bringing suBfass v. Am. Film Techs., In@87 F.2d
142, 150 (2d Cir. 1993)Accordingly, the court may consider the insurance documents attached
to the Taverna Defendants’ motion.

The Plaintiffs allege a single affirmative misrepresentation, that the Teaefendants
“inform[ed] Plaintiffs in or about 2012hat the[Unity of Omaha Policies].. provided their heirs
with a benefit of $7,800,000 upon their death for an annual premium of $85,780, without
explaining, or even mentioning, the Agnaranteed elements of the policy[.]” This contention is
contradictedby the illustrations presented tnd signed by the Plaintiffs. These documents
demonstrated that the Plaintiffs did receive documents that explain that thguaranteed
elements illustrated in the documents were not guarantBleel Plaintiffs acknowléged receipt
of these documents ithat they “received a copy ... and underst[ood] that anyguamanteed
elements illustrated are subject to change and could be either higher or lowegeithe.aold
me they are not guaranteed.” Declaration of Juleatefna(“Taverna Decl.”) Exhibits H, K, N.
Accordingly, the Plaintiffs fail to allege fraud as it pertains to thileged affirmative
misrepresentation

The remaindeof the alleged fraud committed by the Taverna Defendants resulted from a
series of nodisclosures. The complaint alleges that Juliet “fail[ed] to present the illusfsitio

for the[Unity of Omaha Policiegh their entirety,” Compl. 1 38, 7¥ail[ed] to inform Plaintiffs
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that the [Unity of Omaha Policiesjenefits were not materiallyetter than Plaintiffs’ existing
insurance coverageld.  71,“fail[ed] to inform Plaintiffs that the death benefit in the various
[Unity of Omaha Policies¢ould decrease, [that] the premiums of the polic[ies] could increase in
order to maintain the policy amount, and/or [baity of Omaha Policiestould lapse in their
entirety under certain circumstanceld” 1 32, 71, “fail[ed] to inform Plaintiffs of the benefits
being gleaned by the Defendantsl’ | 71,“fail[ed] to inform Plaintiffs of the significant ufront
costs ... and that the bulk of the money “dump®do the [Unity of Omaha Policiesjvould be

paid as commissions to the Defendant[d’ T 71, and that the Plaintiffs “fail[ed] to provide
Plaintiffs withthe [required] statutory disclosuredd. T 71.

Many of thesealleged nondisclosures aralso directly contradicted by documentary
evidence presented by the Taverna Defenddrtis.abovementionednsurancellustrations also
refute the allegation thaihe Tavera Defendants “fail[ed] to inform Plaintiffs of the significant
up4ront costs ... and that the bulk of the mondyrhped-in’to the[Unity of Omaha Policies]
would be paid as commissions to the Defendantld}’{ 71. The illustrations identify the exact
amount being rollegbver from the Plaintiffs’ prior policies and how that money was being applied
to theUnity of Omaha PoliciesSeeTaverna Decl., Exs. H, K, N.

In addition, the Plaintiffs’ allegation that the Taverna Defendants “failfedihform
Plantiffs that the death benefit in the varidumnity of Omaha Policies¢ould decrease, [that] the
premiums of the polic[ies] could increase in order to maintain the policy amount, drejldmity
of Omaha Policiestould lapse in their entirety underr@@n circumstances,id. 1 32, 71, is
refuted by the record. The policy illustrations conclusively state that “theygodeath benefit
will remain in force, for as long as certain requirements described in tiog padimet[.]” Taverna

Decl., Ex. K. They continue to explain the conditions which would cause the policy to lapse,
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which include neglecting to pay the annual premiums or taking out a loan against the lgolicy.
This precludes the Plaintiffs’ ability to claim fraudulent omission.

While some of thosallegednondisclosures amot contradicted by the record, the current
pleading igoo vague to satisfy Rule 9(b)’s particularity requirement.

The Plaintiffs’ allegation that the Taverna Defendants “fail[ed] to infolamEffs that the
death benefit in the variofignity of Omaha Policies¢ould decrease, [that] the premiums of the
polic[ies] could increase in order to maintain the policy amount, and/or the [Unity ah®m
Policies] could lapse in their entirety under certain circumstances,” does not mee®(R)ie
pleading requirements. This nondisclosure does not adequately specify what conditions or
circumstances would have to occur in order for these various scenarios to conse lofpitsto
explain the context of the omissi@nd the circumstances in which the Plaintiffs were allegedly
misled.

The contention that the Taverna Defendants “fail[ed] to present the illas{sdtfor the
[Unity of Omaha Policiesih their entirgy,” is vague and conclusory. Based on #iisgation, it
is unclear to the Cournvhat exactly was omitted and fails to reveal any of the relevant
circumstances.Similarly, even if the Taverna Defendants “fail[ed] to inform Plaintiffs that the
[Unity of Omaha Policies’pbenefits were not materiglbetter than Plaintiffs’ existing insurance
coverage,” the Plaintiffs have not alleged a fraudulent omission. This allegmatlso too vague
to satisfy Rule 9(b)’s requirement#/hat constitutes “materially better” can constitute an opinion
and meandifferent things to different peopleWithout knowing what “materially better” is
referring to, the Court is unable to determine whether there was an omissioniist thiade, let
alone understand theircumstances. Furthermore the Plaintiffs’ allegdon that the Taverna

Defendants “fail[ed] to inform Plaintiffs of the benefits being gleangdhe Defendants” is
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similarly flawed. This amorphous contention falls short of Rule 9(b)’'s pleadangastd. If the
Plaintiffs are alleging thahe Taverna Defendartgled to inform them that their insurance broker
received commissions for the issuance of their policies, that omission failettora level
amounting to fraudSee Levitin v. Painwebber, Ind59 F.3d 698, 702 (2d Cir. 1998).

Finally, the Plaintiffs “failluré¢ to provide Plaintiffs with the [required] statutory
disclosures,”ld. 1 71, cannot form the basis of a fraudulent omission claim. EvenThifegna
Defendarg’ failed to provide the Plaintiffs with the disclosures required by New Ywurance
Reguhktion 60, it would not constitute a fraudulent omission. Violations of state insurance
regulations do not give rise to an independent duty of reasonable care that can forns thfeabas
common law tort.See N.YUniv. v. Cont’lins. Co, 87 N.Y.2d 308308 (\.Y. 1995). Even if that
were not the casthe Plaintiffs’ allegation fails to plead with sufficient particularity what “materia
information” was not disclosed and what information is required to make an “inforrostbde’
Accordingly, this allegation fails to satisfy Rule 9(b)’s pleading requirgsne

To successfully plead a fraud claim in New York, the Plam#fe required to allege
scienter. The Taverna Defendants asser{(ihahe Plaintiffs’ generalized allegations opwofit-
seeking motivation are insufficient as a matter of law; (2) there are no alleg&tiGuggest
conscious misbehavior or recklessness; and (3) the documentary evidence ¢sm@ngdotion
of fraudulent intent.

To demonstrate fraudulent intentplaintiff is required to plead “facts that give rise to a
strong inference of fraudulent intentNakahata v. New YoiRresbyterian Healthcare Sys. Inc.
723 F.3d 192, 198 (2d Cir. 201@)ting First Capital Asset Mgmt. v. Satinwood, In885 F.3d
159,179 (2d Cir. 2004))Lerner, 459 F.3d a290 (same) This requires a plaintiff to plead either

(1) “that defendants had either ‘motive and opportunity to commit fraud,” or [(2}jagions of
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‘strong circumstantial evidence of conscious misbehaviorobtegssness’” Prickett v. N.Y. Life
Ins. Co, 896 F. Supp. 2d 236, 246 (S.D.N.Y. 2012) (quotingdesbank Badewurttemberg v.
Goldman, Sachs & Cp478 F. App’x 679, 68B2 (2d Cir. 2012))Lerner, 459 F.3d at 2991
(same)Chill v. Gen. Elec. C101 F.3d 263, 267 (2d Cir. 1996) (same).

To raise a strong inference of fraudulent intent by motive and opportunity, raddefe
must have “benefitted in some concrete and personal way from the purported EQAl.Laal
134 IBEW Joint Pension Tef Chicago v. JP Morgan Chase €553 F.3d 187, 198 (2d Cir. 2009)
(quotingNovak v. Kasak216 F.3d 300, 3608 (2d Cir. 2000)).Yet, “[m]otives that are common
to most corporate officers. do not constitute ‘motive’ for the purposes of this inquiryd.
Consequently, general profitseeking motivationwhich is a common motivation of corporate
officers, is insufficient to allege fraudulent intenSee Landesbank Bad&urttemberg478 F.
App’x at 68182, Prickett 896 F. Supp. 2d at 247 (“[T]he profit motive common to all busirsesse
is insufficient to establish scienter.Tjit re Morgan Stanley & Van Kampen Mut. Fund Sec. Litig.
No. 03cv-8208, 2006 WL 1008138, at *10 (S.D.N.Y. Apr. 18, 2006) (‘[Alllegations that
defendants ‘stand[ ] to gain economically from fraud do not satisfy the heighpdeadng
requirements of Rule 9(b).(quotingABF Capital Mgmt. v. Askin Capital Mgmt., L.P57 F.
Supp. 1308, 1327 (S.D.N.Y. 199¥)Harrell v. Primedia, InG. No. 02cv-2893, 2003 WL
21804840, at *3 (S.D.N.Y. Aug. 6, 2003) (“The mere fact that Defendants had a dese¢he se
company succeed does not provide a motive to engage in serious fraud.”).

The Plaintiffs’ primary contention is & the Taverna Defendants’ motivation “to generate
significant commissions ... goes beyond mere ps®iking.” DE 36 at 10. The Court disagrees.
While the Plaintiffs allege an assortment of fraudulent omissions by tleneaDefendants, the

Plaintiffs’ complaint is noticeably silent as to motivation or intéfftere is no suggestidhat the
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Taverna Defendants had any other motigéinct fromthe profit motive common to all insurance
brokers. The Plaintiffs have failed to allege any ivation irrespective of financial gain.
Accordingly, there arensufficient factual allegations in the complaint to support motive or
opportunity to commit fraud.Sloane Overseas Fund, Ltd. v. Sapiens Intl. Corp.,, AL F.
Supp. 1369, 1382 (S.D.N.M996) (citingIn re Integrated Re Real Estate Ltd. P’ships Sec
Litig., 815 F. Supp. 620, 670 (S.D.N.Y.1993)).

The Plaintiffs have also failed to establish fraudulent intent through st@mougnstantial
evidence of conscious misbehaviorrecklessness:[R]eckless conduct is, at the least, conduct
which is highly unreasonable and which represents an extreme departure froemdaedst of
ordinary care.” Chill, 101 F.3d at 269 (internal citations omitted). It is properly alleged with
speific contentions regarding a “defendant['s] knowledge of facts or access dionation
contradicting” fraudulent statements or omissioNsvak 216 F.3d at 308.

The Plaintiffsattempt to use the allegation that the Taverna Defendants “deliberate][ly]
ad[ed] in avoiding compliance with New York’s disclosure requirements” as evideisceoter.

DE 36 at 10.As detailed above, the Plaintiffs’ fraud allegations related to the lackmgfl@nce

with New York’s insurance regulations cannot form the kasia fraud claim. Thes&ccusatioa
cannot provide evidence of “strong circumstantial evidence of conscious misbehavior or
recklessness.Prickett 896 F. Supp. 2d at 248\fter stripping away the regulatotyasedgortions

of the fraud claimthe remainder fails to allege scienter with the requisite level of specifidity.
unsupported contention that the Taverna Defendants deliberately took advantag&lahthts’

lack of financial sophistication is too conclusory to support the Plaintifesgation. See Shields

25 F.3dat 1128 (“[T]he relaxation of Rule 9(b)'s specificity requirement for scianigst not be

mistaken for license to base claims of fraud on speculation and conclusoayiatied (internal

25



guotation marks and citation omig. While the contentionthat Juliet failed to inform the
Plaintiffs of certain benefits and risks regarding thety of Omaha Policiess disturbing these
actions, in and of themselves do not “represent| ] an extreme departure from thedstafda
ordinary care.” Chill, 101 F.3d at 269 (internal citations omitted)ithout sufficient factual
circumstancesndicating why Juliet omitted this information, which would provide strong
circumstantial evidence of conscious misbehavior or recklessnesBainéffs fail to allege
scienter.

Accordingly, the Plaintiffs’ fraud allegations are legally insufficient tandestrate
fraudulent intent.

Finally, the Taverna Defendants contend that the Plaintiffs fail to alletijegjoie reliance
under the circumances. Under New York State common law, to allege a claim for fraud a
plaintiff must plead enough facts to demonstrate that relying on the misrdptesenvas
reasonableSee Ashland Inc. v. Morgan Stanley & @52 F.3d 333, 337-38 (2d Cir. 201 To
determine if the reliance is “reasonable,” the Court must examine “the entire cohtéet o
transaction, including factors such as its complexity and magnitude, the sopbistafathe
parties, and the content of any agreements between tiemetgent Capital Inv. Mgmt., LLC v.
Stonepath Grp., Inc343 F.3d 189, 195 (2d Cir. 2003).

As justifiable reliance “involve[s] many factors to consider and balance, nie sing of
which is dispositive, ... [it is] often a question of fact for the jury rather thanstiqonef law for
the court.” STMicroelectronicsN.V. v. Credit Suisse Se¢USA) LLC 648 F.3d 68, 81 (2d Cir.
2011) (internal citations omitted). Accordingli, would be inappropriate to make such a
determination as a matter of law at this stage. The Court declines to considdstiémee of

justifiable reliance at thisotion to dismiss.
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Although certain factual allegations are contradicted by the record, ofatme facts
underlyingthe Plaintiffs’ fraud claimare defective becausbely donot meet the particularity
requirementsf Rule 9(b) and fail to allege scienté&ccordingly,the Plaintiffs’ first claim(fraud)
is dismissed with leave to replead.

D. NEGLIGENT MISREPRESENTATION

The Court also dismissethe negligent misrepresentation claim against the Taverna
Defendants, as it is based on the same factual allegations as the fraud claim

“To state a claim for negligent misrepresentation under New York law, a plaiott
allege that(1) the parties stood in some special relationship imposing a duty of care on the
defendant to render accurate information, (2) the defendant negligently provideceahcor
information, and (3) the plaintiff reasonably relied upon the information git&BW Luxemburg
S.A. v. Wells Fargo Sec. LL@O F. Supp. 3d 504, 525 (S.D.N.Y. 2014) (quotaitz v. First
Frontier, LP, 782 F. Supp. 2d 61, 82 (S.D.N.Y. 2010) (internal citations omitéétkl, 485 F.
App’x 461 (2d Cir. 2012)). As this Court previously noted,

theSecond Circuit concluded in no uncertain terms, albeit without much in the way

of explanation, that claims for negligent misrepresentation under New York law

“must be pled in accordance with the specificity criteria of Rule 9(Bgtria Cas.

& Sur. Co. v. Aniero Concrete Go404 F.3d 566, 583 (2d Cir.2005)]. This

conclusion was not surprising given that negligent misrepresentation is often

characterized as a “species of frau@fficial Comm. of Unsecured Creditors v.

Donaldson, Lufkin & Jenrette Secoi®., No. 00 CIV. 8688, 2002 WB62794, at

*16 (S.D.N.Y. Mar. 6, 2002) (internal citation agdotation marks omitted), with

the caveat “that instead having to prove scienter, a plaintiff must prove thate

was a ‘special relationship’ between thetigs whichimposed upon the defendant

a duty to ‘speak with care.Banco de La Republica de Colombia v. Bank of New
York Mellon No. 10 CIV. 536, 2013 WL 3871419, at *(®.D.N.Y. July 26, 2013)

Schwartzco Enter LLC v. TMH Mgmt., LLC60 F. Supp. 3d 331, 350 (E.D.N.Y. 2014) (Spatt,
J.). As with their fraud claim, the Plaintiffs offeontentions that are either contradicted by the

record, or are insufficiently particularized under Rule 9(b). AccorditiggyPlaintiffs’ third claim
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(negligent misrpresentatiopagainst the Taverna Defendants is dismissed. For those claims that
fail to contain the requisite specificity, the Plaintiffs are granted leavelkeack
E. CONSTRUCTIVE FRAUD

The Plaintiffs’ constructive fraud claim must also be dismissed as it is pretoatine
same facts thattempted t@stablish their fraud claim. *‘Constructive fraud requires establishing
[the] same elements [as fraud], except that scienter is replaced by a fiduciaryiderntah
relationship betweethe parties.” Marketxt Holdings Corp.693 F. Supp. 2d &96 (quoting
E*TRADE Fin. Corp. v. Deutsche Bank A&1 F. Supp. 2d 313, 387 (S.D.N.Y.2009ourts
in the Second Circuit haveeaditionally applied Rule 9(b) to constructive fraud as it clgsel
resembles the legal elements of a fraud claBee, e.gBurrell v. State Farm and Cas. C@26
F. Supp. 2d 427, 4389 (S.D.N.Y. 2002). In addition, the Plaintiffs have not made a genuine
effort to differentiate the constructive fraud allegationsiithe fraud claim since both claims rest
on the same set of fact§ee In re Ultrafem Inc. Secs. Liti@1 F. Supp. 2d 678, 691 (S.D.N.Y.
2000) (“Plaintiffs cannot avoid the more stringent requirements of Rule 9(b) f®yyneserting
boilerplate language into their complaint stating that claim$ased in negligence not fraud.”
(internal citations omitted)). Consequently, the Court will subject the cons#dcivd claim to
the rigors of Rule 9(b).

As detailed in Sectioh.C., in the context of fraud, the Plaintiffs’ constructive fraud claim
is based on allegations that are either contradicted by the record, or are argiyffparticularized
under Rule 9(b). Without successfully pleading an actionable misrepresentation or material
omission, lhe constructive fraud claim fails as a matter of lamecordingly,the Plaintiffs’ eighth
claim (constructive fraudagainst the Taverna Defendants is dismissed. For those claims that fail

to contain the requisite specificity, the Plaintiffs are grateéade to replead.
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F. UNJUST ENRICHMENT

Unjust Enrichment is “available only in unusual situations when, though the defendant has
not breached a contract nor committed a recognized tort, circumstancesacreageitable
obligationrunning from the defenaédto the plaintiff.” Corsello v. Verizon N.Y., Incl8 N.Y.3d
777, 790 N.Y. 2012); Goldman v. Metro. Life Ins. Cob N.Y.3d 561, 574N.Y. 2005) (“The
theory of unjust enrichment lies as a quasitract claim. It is an obligation the law creates in the
absence of any agreement.”). “Under New York law, to establish a claim of unjesnesmt, a
plaintiff must establish three elements: (1) that the defendant benefittedt {29 plaintiff's
expense; and (3) that equity and good conscience require restituligrnan v. Philadelphia
Fin. Life Assurance CpoNo. 11cv-1283, 2016 WL 2347921, at *13 (S.D.N.Y. May 3, 2016)
(citing Beth Israel Med. Ctr. v. Horizon Blue Cross & Blue Shield of Nnt., 448 F.3d 573, 586
(2d Cir. 2006)) Georgia Malone & Co v. Riedet9 N.Y.3d 511, 516 (N.Y. 2012) (same).

The instant case is not representative of the “unusual” circumstances whictegor an
unjust enrichment claim. The Plaintiffs’ unjust enrichment claimehashes andmproperly
duplicates their fraud claimsCorsellg 18 N.Y.3d at 790 (“An unjust enrichment claim is not
available where it simply duplicates, or replaces, a auitw@al contract or tort claim.”)‘To the
extent that these claims succeed, the unjust enrichment claim is duplicative;tiffplaither
claims are defective, an unjust enrichment claim cannot remedy the defeatsellq 18 N.Y.3d
at 791. As this claim is based on the same set of facts as the fraud claim, the Plamti#gnth
(unjust enrichmentclaim is dismisseds it pertains to the Taverna Defendar8se Weisblum v.
Prophase Labs, Inc88 F. Supp. 3d 283, 297 (S.D.N.Y. 201Alstate Ins. Co. v. NazaroWo.
11-CV-6187, 2015 WL 5774459, at *16 (E.D.N.Y. Sept. 30, 2015).

G. ABANDONMENT
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The Taverna Defendants moved to dismiss the Plaintiffs’ fifth claim @eglibeach of
regulatory obligationshinth claim ¢escissiol, fourteenth claim (faithless servant) and fifteenth
claim (punitive damages). The Plaintiffs did not respond to the Taverna Defsratgniments
in any way. A district court “may, and generally will, deem a claim abandoned when a plaintiff
fails to respad to a defendant’s arguments that the claim should be dismis¥eilliams v.
Mirabal, No. 11 Civ. 366, 2013 WL 174187, at *2 (S.D.N.Y. Jan. 16, 204®ptingLipton v.
Cty. of Orange315 F. Supp. 2d 434, 446 (S.D.N.Y. 2004)).

In light of the Plaintiffs’ failure to address these claims in their oppositioarpap this
motion, theabovementioned claims are deemed abandor®de Romeo & Julietteaker Hair
Removal, Inc. v. AssafaLLC, No. 08CV-442, 2014 WL 4723299, at *7 (S.D.N.Y. Sept. 23,
2014)(“At the motion to dismiss stage ..., a plaintiff abandons a claim by failing tesltiie
defendant’s arguments in support of dismissing that claiRdpinson v. FischeNo. 09 Civ
8882, 2010 WL 5376204, at *10 (S.D.N.Y. Dec. 29, 2010) (“Federal courts have the discretion to
deem a claim abandoned when a defendant moves to dismiss that claim and thiefailsineif
address in their opposition papers defendants' argumentsiioisging such a claim);”’Adams v.
N.Y.Educ.Dep't.,, 752 F.Supp.2d 4R 426(S.D.N.Y. 2010) (“Repeatedly, [the Plaintiffs’] papers
fail to address substantive grounds raised by Defendants’ motions, thereby sgpgodirioing
that the underlying claims have been abandojedfiomas v. Atl. Express CorpNo. 07
Civ.1978,2009 WL 856993at *2 (S.D.N.Y. Mar. 31, 20093{smissing the Plaintiff's due process
claim after the Plaintiff failed to respond to the portion of the Defendant’sthaepertained to
that clain); Martinez v. SandersNo. 02 Civ. 5624, 2004 WL 1234044t *2-3 (S.D.N.Y. June 3,
2004) dismissing six of the Plaintiff's cians for failure to address the Defendant’s relevant

arguments in opposition papgrantMonopoly, Inc. v. Hasbro, Inc958 F. Supp. 895, 907 n.11
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(S.D.N.Y. 1997) (“[T]he failure to provide argument on a point at issue constitutes abamtionme
of the issue ... which provides an independent basis for dismisa#fld),130 F.3d 1101 (2d Cir.
1997).

Accordingly, the Court grants the Taverna Defendants’ motion to dismiss thenfitih,
fourteenth and fifteenth claims as they pertain to the Taverna Defendants.

H. LEAVE TO REPLEAD

FeD.R.Civ.P.15(a)(2) applies to amending the pleadings once the time to do so as a matter
of right has expiredlt states, in pertinent part, tHat party may amend its pleading only with the
opposing party’s written consent or the court’s leave. The court should frigelyeave when
justice so requires.” Courts have construed the rule liberally and have said thairfibee of
Rule 15 is tallow a party to correct an error that might otherwise prevent the fconrthearing
the merits of the claim.’SafetyKleen Sys., Inc. v. Silogram Lubricants Coigo. 12CV-4849,
2013 WL 6795963, at *2 (E.D.N.Y. Dec. 23, 2013) (quotligapman v. YMCAf Greater
Buffalg, 161 F.R.D. 21, 24 (W.D.N.Y. 1995pee also Williams v. Citigroup In®59 F.3d 208,
212413 (2d Cir. 2011) (finding a “strong preference for resolving disputes on the niquitging
N.Y. v. Greepd20 F.3d 99, 104 (2d Cir. 2005))

“The Rule reflects two of the most important principles behind the Fedeled:pleadings
are to serve the limited role of providing the opposing party with notice of the claimeoisddb
be litigated ... antmere technicalitiesshould not prevdrcases from being decided on the merits.”
D.C.R. Trucking & Excavation, Inc. v. Aetna Cas. and Sur, 80. 96cv-3995, 2002 WL
32096594, at *8 (E.D.N.Y. Oct. 31, 2002) (quotidgnahan v. N.Y. City Dep't of Correctigns

214 F.3d 275, 283 (2d Cir. 2000)).
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In the Second Circuit, “[i]t is the usual practice upon granting a motion to dismatiew
leave to replead Cortec Indus., Inc. v. Sum Holding L,.B49 F.2d 42, 48 (2d Cir. 199Ege also
FeD.R.Civ.P.15(a)(2) (“The court should freely give leave [to amend] when justice so requires.”
A court should deny leave to amend only “in instances of futility, undue delay, bad faitétondil
motive, repeated failure to cure deficiencies by amendments previousiyed)l or undue
prejudice to the nemoving party.”Burch v. Pioneer Credit Recovery, In651 F.3d 122, 126
(2d Cir. 2008) (per curian(iting Foman v. Davis371 U.S. 178, 182, 83 S. Ct. 227, 9 L. Ed. 2d
222 (1962)).

In the instant matter, the Court finds good cause to allow the Plaintiffs to repbeditsh
third, and eighth claims as they pertain to the Taverna Defendastthe Court details in this
decision portions oftheseclaims may be amended aolequatelystate a claim. However, other
aspects of are contradicted by the record and thus, any such amendment would .be futile
Accordingly, the Court limitsllowance to replead to the portions of the Plaintiffs’ first, third, and
eighth claims thapertain to hose factual allegations that are not contradicted by the record.

[11. CONCLUSION

For the foregoing reasortee Taverna Defendants’ motion to dismisgliantedas follows
The Plaintiffs’ second, fourth, fifth, seventh and tenth claims are dismissadiaely. Further,
the Court dismisses the Plaintiffs’ ninth, thirteenth, fourteenth and fiftethscas they pertain
to the Taverna Defendant3.he Plaintiffs’ first, third, and eighth claims are dismissed without
prejudice as they pertain to the Taverna Defendants, with leave to replead.

The Plaintiffs must serve their amended complaint within thirty days from the fdhis o

order.
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It is SO ORDERED:
Dated:Central Islip, New York
June 19, 2018

/s/ Arthur D. Spatt

ARTHUR D. SPATT

United States District Judge
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