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SPATT, District Judge:

The PlaintiffYe Olde Time Keepers, In¢he “Plaintiff” or “Time Keeper§ brought this

breach of contract action against the DefendaR. Martin Auctioneers, Inc. doing business as

Clars Auction Gallerythe “Defendant” or “Clars”) based onpair of rare 19" century Chinese

clocks purchased by the Plaintiff at an auctrsted by the Defendant. The Plaintiff alleges that
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the clocls sold by the Defendardre recentlymanufactured duplicateand that the Defendant
fraudulently induced the Plaintiff to purchase them.

Presently before the Court is a motion by the Defendant to dismiss the actiorkfof la
personal jurisdiction pursuant to Federal Rule of Civil Proce(fufeD. R. Civ. P.” or “Rule”)
12(b)(2); or for improper venue under 12(b)(3). In the alternative, the Defendant aSlauthe
to transfer venue to thgnited States District Court for the Northern District of California (the
“NDCA”) pursuant to 28 U.S.C. §404(a) (“Section 1404(a)")For the following reasons, the
Defendants motion to dismiss the complaint pursuant to Rules 12(b)(2) or 12(b)(3)iedden
without prejudice. The Defendant’s motion to transfer venue to the NDCA pursuantitm Sect
1404(a) is denied.

|. BACKGROUND
A. The Relevant Facts

The following facts are drawn from the Plaintiff’s first amended complagtyell as the
parties’ sibomissions.Everlast World’s Boxing Headquarters Corp. v. Ringside, B28 F. Supp.
2d 735, 737 n.1 (S.D.N.Y. 2013) (“[I]n deciding a motion to transfer venue, the Court may consider
factual submissions, including declarations, by defendants, who have the burden ta gistifige
of venue.”);In re Stillwater Capital Partners Inc. Litig851 F. Supp. 2d 556, 56&7 (S.D.N.Y.
2012) (stating that when deciding a motion to dismiss for lack of jurisdiction, ancayrconsider
materials outside the pleadings, but must credit plaintiffs’ averments of jurisdidiaets as true”
(citing Hsin Ten Enter. USA, Inc. v. Clark Enters38 F.Supp.2d 449, 452 (S.D.N.Y2000);
Metropolitan Life Ins. Co. v. Robertson—Ceco Co#d. F.3d 560, 567 (2d Cir. 1995)

In deciding a motion to dismiss for lack of personal jurisdictitall allegations are

construed in the light most favorable to the plaintiff and doubts are resolved in théfislanir,



notwithstanding a controverting presentation by the moving pa&y."Trade Fin., Inc. v. Petra
Bank,989 F.2d 76, 79-80 (2d Cir. 1993).

The Plaintiff is a New York corporation which buys and sells rare and antique clocks and
timepieces. It isnanagedand ownedby DennisNichinson and his son, Jason Nicson (the
“Nichinsons”).

The Defendant is a California corporation which conducts regular auctions. The
Defendant’s auctions are conducted live at its Oakland, California offices dolwertises online,

and accepts bids via telephone and the internet. On its websiteclars.com the Defendant

boasts that it “works with buyers and sellers throughout the world.” (Pl.’s Ex. A)
The specific auction at issue was held on May 22, 2016 (the “auction”). The Befend

advertised the auction on its websiteyw.clars.com and sent catalogs to past buyesior to

May 22, 2016, the Plaintiff had never purchased any items from the Defendant, aftidhveas
made aware of the atien by visiting the Defendant’s website.

The auction included Lot 6526, which consisted of a “rare pair of Chinese ormolu
Automaton clocks, Guangzhou WorksHhtime “[c]locks”).” (Decl. of Redge Martin § 13 (internal
alteration omitted)). On May 20, 2016, Jason Nichinson emailed the Defendant to express his
interest in bidding on the Clocks. He asked for a condition report on the clocks, and requested tha
the Defendant set up a phone bid for him. The email listed two phone numbers, both of which had
New York “516” area codes. However, the email did not state that Jason Nichinstmtated
in New York orthat hewas interested in purchasing the clocks for a New York comp@tars
emailed Jason Nichinson to inform him thatweesregistered to bi@dn the auction by telephone,
and that all telephone bids are subject to the Clars’ conditions of sale. Clarsaksaedition

report to Jason Nichinson, and confirmed that the clocks swghenticancient Chinese clocks



Also relevant here, at some point before the auction, the Nichinsons supplied the Defgindant
a New York State resale certificate so that the Plaintiff would not be chsatgsitax; and also
gave the Defendant a New York State driver’s license for identificatibis not clear whose
driver’s license was provided.

On May 22, 2016, the Nichinsonsvatched the auction in real time at

www.liveauctioneers.coprand participated in the bidding by telephone. Liveauctioneers.com is

aNew York company that advertises upcoming auctions and provides live video to those auctions
Forty-five bids were placed for the clocks, and the Nichinsons won the bidding at the sum of
$520,000.

Clars and Jason Nichinsexchanged several emaitswhich Jason Nichinson requested
photographs of the clocks; made plans to travel to California; and asked thatibsaeperiod
be extended from 21 days to 30 days. Clars agreed to the extension of theoregerssd. The
Court noteghat Jason Nichinson never represented that he was emailing Clars from New York.
However, the invoice from Clars shows that the clocks were being sent to JasmsdichiEast
Rockaway, New York for resale.

Time Keepers eventually paid the full price after theissson period ended?ayment was
sent via wire transfdrom Time Keepers’ Chase account in East Rockaway, New York.

Jason Nichinson traveled to California to oversee packaging and shipping. The @oeks w
shipped to Hong Kong for inspection by Tideepers’ clock expert.

Time Keepers’ expert informed the Nichinsons that the clocks were countedeitrab
weeks laterafter the clocks were shipped, Jason Nichinson contacted the Defendant to inform

Clars that the clocks were not genuine.



B. The Relevant Procedural History

On July 24, 2017, the Plaintiff filed its complaint. After serving the Defendant on August
1, 2017, the Plaintiff filed an amended complaint as a matter of right on August 8, 2017. The
amended complaint brings claimg fmommon law fraud; breach of contract; breach of express
warranty; and violation of the California Consumer Legal Remedies Act. ThaifPlseeks
damages, costs, and attorneys’ fees.

On October 12, 2017, the Defendant filed the instant motion usis

II. DISCUSSION
A. As to the Defendant’s Motion to Dismiss Pursuant to Rule 12(b)(2)

1. The Standard of Review Under Fed. R. Civ. P. 12(b)(2)

Rule 12(b)(2)authorizes a party to seek dismissal on the ground that the Court lacks
personal jurisdition over himor it. However, as the party attempting to invoke the Court's
jurisdiction, it is the Plaintiff that bears the burden of showing that persaoisaliggion exists over
the DefendantSeeMetropolitan Life Ins.84 F.3dat 566.

“Prior to discovery, a plaintiff may defeat a motion to dismiss based on legally sufficien
allegations of jurisdiction.’ld. (citing Ball v. Metallurgie HobokerOverpelt, S.A.902 F.2d 194,

197 (2d Cir. 1990). In doing so, “the plaintiff need only makeima fade showing,” and “[t]he
allegations in the complaint must be taken as true to the extent thapcanetroverted by the
defendants affidavits.” MacDermid, Inc. v. Deiter702 F.3d 725, 727 (2d Cir. 201@)uoting
Seetransport Wiking Trader Schiffarhtsgesellschaft MBH & Co., Kommanditgesellschaf

Navimpex Centrala Naval®89 F.2d 572, 580 (2d Cir. 1993)



2. The Applicable Legal Framework—A Two-Part Test

In resolving questions of personal jurisdiction in a diversity action, the Court omesiat
atwo-part inquiry: “First, it must determine whether the plaintiff has shown that thed#efeis
amenable to servicd process under the forum state’s laws; and second, it must assess whether
the court's assertion of jurisdiction under these laws comports with the requseaiedue
process.’'SeeMetropolitan Life Ins84 F.3d at 567.

a. Part One: The Defendant's Amenability to Suit under New York's Laws

First, the Court must determine whether, under the facts and circumsthagggenm case,
New York law supports the exercise of either general jurisdiction (also calleghutsbse
jurisdiction”) or specific jurisdiction (also called “cabeked jurisdiction”). See Brown V.
Lockheed Martin Corp814 F.3d 619, 624 (2d Cir. 201&eneral jurisdigdbn “permits a court to
adjudicate any cause of action against theldfendant, wherever arising, and whoever the
plaintiff,” while specific jurisdiction is only “available when the cawdection sued upoarises
out of the defendant’activities in [the] state.”ld. (citing Chloé v. Queen Bee of Beverly Hills,
LLC, 616 F.3d 158, 164 (2d Cir. 20}0)

As the Plaintiff concedes that this Court cannot exercise general juriadter the
Defendant, the Court will not engage in a discussion of the standard of genetdattjaris
Instead, the Court proceeds to specific jurisdiction.

I. Specific (or “CaseLinked”) Jurisdiction

The statutory basis for specifiaisdiction is found in New York’s lon@grm statute, which,
as to causes of action specifically arising from the Defdfsl@onduct in the state, allows the
Court to exercise personal jurisdiction over a domiciliary who:

1. transacts any business within the state or contracts anywhere togumgisyor
services in the state; or



2. commis a tortious act within the state, except as to a cause of action for

defamation of character arising from the act; or

3. commits a tortious act [outside] the state causing injury to person or property

within the state, except as to a cause of action for defamation of charactey arisi

from the act, if he

(i) regularly does or solicits business, or engages in any other persistent
course of conduct, or derives substantial revenue from goods used or

consumed or services rendered, in the state, or

(ii) expects or should reasonably expect the act to have consequences in the
state and derives substantial revenue from interstate or international

commerce; or

4. owns, uses or possesses any real property situated within the state.

N.Y. C.P.L.R.8 302(a);see alsoJonas v. Estate of Levehl6 F. Supp. 3d 314, 3234 (S.D.N.Y.

2015)(“In addition, a defendant may be subject to NewkYs long-arm statute, N.Y. C.P.L.B.

302, if he engages in thiacts enumerated in the statuégther in person or through an agantd

such acts relate to an asserted claim.” (emphasis in original)). Therefore, in order to exercise

specific jurisdiction over an individual or entity, that Adomiciliary must have engaged in one

of the four enumerated acts above, and the causes of action must relate to one of thote four a
b. Part Two: The Constitutional Inquiry

“Whether specific or general, .the exercise of personal jurisdiction over a defendant is
informed andimited bythe U.S. Constitution’s guarantee of due proce®&6wn 814 F.3d at
625. Thus, if the requirements of CPLR 8§ 302 are satisfied, the Court must address whether the
exercise of jurisdiction would comport with the Due Process Cla@&se Licci v. Lebanes
Canadian Bank, SAI673 F.3d 50, 61 (2d Cir. 2012) (citations omitted).

“The constitutional analysis under the Due Process Clause consists of twatesepara
components: the ‘minimum contacts' inquiry and the ‘reasonablangs#’y.” Id. at 60 (quoting
Chloé 616 F.3d at 164). As the Second Circuit has explained:

The “minimum contacts” inquiry requires us to consider “whether the defendant

has sufficient contacts with thertim state to justify the coustexercise of personal
jurisdiction.” [Chloé 616F.3d at 164 The “reasonableness” inquiry requires us



to decide “whether the assertion of personal jurisdiction comports with ‘traditiona
notions of fair play and substantial justieethat is, whether it iseasonable to
exercise personglrisdictionunder the circumstances of the particular case.”

With these legal principles in minthe Court turns to the partiesibstantive contentions.
3. Application to the Plaintiff's Case

a. As to Whether the Court Can Exercise Specific Jurisdiction Over the
Defendant

The Plaintiff concedes that this Court is unable to exercise generalgtiosdover the
Defendant, but contends that specific jurisdiction can be exercised over it pucssiainsections
@), (a)(3)(), (@)(3)(iipf N.Y. C.P.L.R. § 302.

i. As to Whether the Defendant transacts any business within the state
or contracts anywhere to supply goods or services in the sta@airsuant
to § 302(a)(1)

The Plaintiff argues that jurisdiction over the Defendant pursuant to 8§ 302(a)(l)ablava
because of the extent of the parties’ transaction, and because of the Defemdarattdive
website. For its part, the Defendant states that the parties’ transaction faikst tinengtandards
of 8302(a)(1), and the interactive website relied upon by the Plaintiff is owned antedp®ra
third-party. The Court finds that the Plaintiff has not mageima facieshowing of jurisdiction
under § 302(a)(1).

“To establish personal jurisdiction under section 302(a)(1), twainegents must be met:
(1) The defendant must have transacted business within the state; and (2ptresstated must
arise from that business activitySole Resort, S.A. de C.V. v. Allure Resorts Mgmt. 48CF.3d

100, 103 (2d Cir2006). “[A] suit will be deemd to have arisen out of a paryactivities in New

York if there is an articulable nexus, or a substantial relationshipgbattine claim asserted and



the actions that occurred in New YorlBeést Van Lines, Inc. v. Walket90 F.3d 239, 246 (2d
Cir. 2007) (internal quotation marks and citation omitted).

When considering whether a defendant “transacted business,” New York courts hely on t
constitutional standard set forth by the Supreme Court: “whether the defendantiuct
constitutespurposeful[ ] availlment]’ ‘of the privilege of conducting activities kit the forum
State, thus invoking the benefits and protections of its lanBest Van Lines490 F.3d at 246
47 (quotingHanson v. Denckla357 U.S. 235, 253, 78 &t. 1228, 2 LEd.2d 1283 (1958)
(alterations in origina))

Section 302(a)(1)‘is a single act statute and proof of one transaction in New York is
sufficient to invoke jurisdiction, even though the defendant never enters New York’ as theg as
requisite purposefuactivities and the connection between the activities and the transaction are
shown.”Deutsche Bank Sec., Inc. v. Montana Bd. of If&ssA.D.3d 90, 9394,797 N.Y.S.2d
439, 442 (N.Y. App. Div2005) (quotingKreutter v. McFadden Oil Corp7Z1 N.Y.2d 460, 467,
527 N.Y.S.2d 195, 522 N.E.2d 4R.{f. 1988)).

To determine whether a party in a contract action has “transacted busindss”tiet
meaning of Section 302(a)(1), courts focus primarily on the following factors:

(i) whether the defendant has angwing contractual relationship with a New York

corporation; (i) whether the contract was negotiated or executed in New York and

whether, after executing a contract with a New York business, the defendant has
visited New York for the purpose of meeting with parties to the contraatiaga

the relationship; (iii) what the choied-law clause is in any such contract; and (iv)

whether the contract requires [the defendant] to send notices and paymeihis into t

forum state or subjects them to supervision by [a] corporation in the forum state.
Sunward Elec., Inc. v. McDonald62 F.3d 17, 223 (2d Cir.2004) (quotingAgency Rent A Car
Sys., Inc. v. Grand Rent A Car Cor@8 F.3d 25, 29 (2d Cir. 1996)Another important factor is

whether the contract is twe performed in New YorkSee Cooper, Robertson & Partners, L.L.P.



v. Vail, 143 F.Supp.2d 367, 371 (S.D.N.X001) (stating that “[iln determining jurisdiction, the
place of performance is more critical than the place of the execution of a contracsipngho
factor is dispositive. Rather, a finding of personal jurisdiction must be based upon libhedbta
the circumstance#&gency Rent A Cag8 F.3d at 29.

All of the above factors weigh against asserting jurisdiction under 8 302(a)(1). The
agreemenbetween the parties was a dime agreement for the purchase of the clocks. The
negotiations that happened before the auction were conducted via email, and wete lyitiaee
Nichinsons. “[C]ourts seem generally loath to uphold jurisdiction urgeittansaction in New
York’ prong of CPLR 302 if the contract at issue was negotiated solely byteiaphone, and
fax without any New York presence by the defendaft/éridwide Futgol Assoc., Inc. v. Event
Entm't, Inc.,983 F.Supp. 173, 177 (E.D.N.YL997);seealsoUnited Computer Capital Corp. v.
Secure Prods., L.P218 F.Supp.2d 273, 278 (N.D.N.X2002) (“Where a plaintiff's cause of
action is based upon a contract, negotiation of the contractual terms by phone, faxvithrttze
New York pary is generally insufficient to support a finding of the transaction of business in New
York.”).

In fact, even when a defendant has communicated “with plaintiff in New York by phone,
fax and possibly mail. .‘no court has extended 8§ 302(a)(1) to reach a nondomiciliary who never
entered New York, who was solicited outside of New York, who performed outside of New York
such services as were performed, and who is alleged to have neglectddrto p#rerservices
outside of New York” Bank Brussels Lambert v. Fiddler Gonzalez & Rodrigtiéz, F.3d 779,
788-89 (2d Cir. 1999) (quotindayes v. Leipzige§74 F.2d 178, 185 (2d Cir. 1982)).

As the Second Circuit has held, where, as here, the contract “was to be péréotirely

outside of New York . .[tlhe mere fact that [the Defendhahgaged irsomecontact with a New

10



York purchaser des not mean that [the Defendaininsacted business in New YorkBerkshire
Capital Group, LLC v. Palmet Ventures, LLED7 F App’x 479, 481 (2d Cir2008). However,
under some limited circumstances, a party may be found to have “transactedsbasiries basis
of telephone or internet communicationBor that to be the case, the Court must find that the
communications flowing into New York involve a substantiaingaction with its “center of
gravity” in New York. See Maranga v. Vira386 F.Supp.2d 299, 306 (S.D.N.Y2005)
(“[Clommunications into New York will only be sufficient to establish person&giction if they
were related to some transaction that hadcenter of gravity’ inside New York, into which a
defendant ‘projected himself.””(quoting Wilhelmshaven Acquisition Corp. v. Ash&10
F. Supp.108, 112 (S.D.N.Y1993))) see alsdWhitaker v. Fresno Telsat, In€7 F.Supp.2d 227,
230 (S.D.N.Y.1999) (“Only if the purpose of the calls is for the defendant to actively paticipa
in business in New York, can they alone support a finding of New York long arm jurisdiction
under C.P.L.R. 8 302(a)(1)internal quotation marks and alteration omitjed)

Here, the center of gravity of the transaction was clearly Califofiriia.auction took place
in California; Jason Nichinson traveled to California to arrange for the ctodis shipped; and
the Defendant did not take any action that brought itaatdgact with New York other than phone
calls and emails. Where “a defentla contacts with New York consist of telephone calls, fax
transmissions, and correspondence in connection with the negotiation of a contrast shater
of gravity well outside the state, there is no personal jurisdiction under C.P.L.R. §(BD2(a
DirecTV Latin America, LLC v. Park 610, LL691 F. Supp. 2d 405, 420 (S.D.N.Y. 201Bank
Brussels Lambert] 71 F.3d at 78489 (finding no section 302(a)(1) jurisdiction owerPuerto
Rican law firm retained by New York banks to provide opinion in connection veittsactions

despite telephone communications regarding those transactions, where the defasdalitited

11



outside of New York to perform their services, all legal work was performed itoFRieo, and
there was no physical presence of the defendant in New York).

As to the Defendant’s website, while it is true that a defendant can be held tettransa
business in New York through a highly interactive websiéeBest Van Lines490 F.3dat 252
(“[A] websités interactivity may be useful for analyzing personal jurisdiction underogecti
302(a)(1), but only insofar as it helps to decide whether thendant transacts any businéss
New York—that is, whether theedlendant, through the website, purposefully avail[ed] himself of
the privilege of conducting activities within New York, thus invoking the benefits anccporte
of its laws? (internal citations and quotation marks omitted)), the Defendant’'s own website i
interactive. That is, the Plaintiff has not alleged that a person is able to purchase or bid on items
from the Defendant’s website. The Defendant’s website merely a@geitssauctions, and those
items up for auction. It does invite potential bidders to participate in the auctidhehauction

itself is done in person, on the phone, or through a prartly websitevww.liveauctioneers.com

The Plaintiff contends that liveauctioneers.com “appdarde some kind of agent for
Clars,” (Decl. of Dennis Nichinson § 4), but does not offer any evidence in support of that
conclusion. In fact, the copy of one of the web pages from liveauctioneers.com, provided by
Plaintiff, states that it is a “gl@b community of. . .auction houses,” (Pl.’s Ex. A), which means
that the website offers its services to auction houses around the globe.

Generally, a website that only provides information about an item for salecawaict
information for the sellervithout any ability to directly purchase the items through the website is
considered “passive” and therefore “insufficient to demonstrate that the evelpsitator has
purposefully availed itself of the privilege of conducting activities withiwN@rk.” Zibiz Corp.

v. FCN Tech. Solutiong,77 F. Supp. 2d 408, 423 (E.D.N.Y. 2018} Brands, Inc. v. KCC Int,

12



Inc., 458 F.Supp.2d 81, 86 (E.D.N.Y.2006) (Spatt, J.) (“Internet websites that are not of a
commercial nature and do not permit the purchase of produditseoare not sufficient to confer
personal jurisdiction pursuant to section 302(a)(1Aua Prods., Inc. v. Smartpool, In&p.
04-CV-5492, 2005 WL 1994013, at *5 (S.D.N.Y. Aug. 18, 2005) (“Passive websites which
primarily make information available to viewers, but do not permit an exchangeoohatfon,

fail to justify the exercise specific jurisdiction over a fadomiciliary.”).

Here, bidders cannot place bids on the Defendant’s webtitsy must bid through the
third-party site. Theref@, the Court finds that the Defendant did not transact business in New
York State under the meaning of 8 302(a)(1) due to the nature of its website.

Accordingly, the Plaintiff has not madepama facieshowing that jurisdiction over the
Defendant is proer under § 302(a)(1).

ii. As to Whether the Defendant Committed a Tortious Act Outside
the StateAnd Injured the Plaintiff Inside the State Pursuant to §
302(a)(3)

The Defendant argues that the Plaintiff's tort claim does not give riggrisoliction,
because it is duplicative of the Plaintiff's breach of contract claim. Forritstipa Plaintiff states
that it has alleged that the Defendant had a duty separate and apart from tbepéuiyrin the
contract, and that the factual sitioatis similar to that irargrave v. Oki Nursery, Inc636 F.2d
897 (2d Cir. 1980), in which the Second Circuit found that the plaintiff's fraud claim was not
duplicative of its contract claing. at 899. The Court finds that the Plaintiff has allegfficient
facts to maintain a parallel tort action, and that the tortious conduct occurred chesstiete, and
injured the Plaintiff in New York.

A plaintiff may not sustain a tort claim alongside a claim for breach of contralgis&ia

legal duty independent of the contract itself has been violaBad/érische Landesbank, New York

13



Branch v. Aladdin Capital Mgmt. LL&92 F.3d 42, 58 (2d Cir. 201@)iting Clark—itzpatrick

v. Long Island R.R. Co70 N.Y.2d 382, 389, 521 N.Y.S.2d 653, 516 N.E.2d 19 (1987)).
The“legal duty must spring from circumstances extraneous to, and not constitutimenedeof,
the contract, although it may be connected with and dependent on the coGteaktFitzpatrick,

70 N.Y.2d at 389. If the basis of the tokdim is “is merely seeking to obtain the benefit of the
contractual bargain through an action in tort, the claim is precluded as duplicagerische
Landesbank692 F.3d at 58 (citinlew York Univ. v. Continental Ins. C87 N.Y.2d 308, 316,
639 N.Y.S.2d 283, 662 N.E.2d 768.F. 1995)).

Relevant here, a plaintifhay maintain parallel actions for tort and contract where the
allegations“involve misstatements and omissions of present facts, not contractual promises
regarding prospective performan¢ Merrill Lynch & Co. v. Allegheny Energy, InG00 F.3d
171, 184 (2d Cir. 2007)This is because[d] warranty is not a promise of performance, but a
statement of present facid. (quotingFirst Bank of the Americas v. Motor Car Funding, Inc.
257 A.D.2d 287, 690 N.Y.S.2d 17, 21 (N.Y. 1999)).

As to this distinction between material misstatements of present facts and proimises o
future performancehe Second Circuit has held:

Defendants allegations in this case involve misstatements and omissipresent

facts, not contractual promises regarding prospective performance. A

misrepresentation of present facts is collateral to the contract (though itavay h

induced the plaintiff to sign the contract) and therefore we®h separate breach

of duty. ... That the alleged misrepresentations would represent, if proven, a

breach of the contractual warranties as well does not alter the résplaintiff

may elect to sue in fraud on the basis of misrepresentations that breagssexpr

warranties. Sch cause of action enjoys a longstanding pedigree in New York.
Id. (internal quotation marks and citations omitted).

Here, the Court finds that the Plaintiff has alleged that the Defendant maderaalma

misstatement regarding present facts. Spedyictiat the clocks were genuine antique Chinese

14



clocks. The Plaintiff's cause of action for fraud is not based on the Defendduots fa perform

the contract.See, e.g., Slapshot Beverage Co., Inc. v. Southern Packaging Machine§g80nc.,

F. Supp.684 (E.D.N.Y.1997) (Spatt, J.) (“The essence of the alleged misstatements is that SPI
would satisfactorily perform the contract. Thus, plaintiff is merely attemptitrgiigform a breach

of contract into a tort for jurisdictional purposes. Such chaiaet®ns are not a basis to ground
jurisdictionunder New York's long arm statute.”).

As the Plaintiff points out, this case is factually similaHargrave 636 F.2d 897 In that
case, the Second Circuit held that the plaintiff could maintain cafisetian sounding ifboth
contract and tort where Hedefendant]js alleged to have knowingly misrepresented the material
existing fact that the vines were healthylaintiffs assert they relied on the misrepresentations,
paid for the vines, and sustaahinjury because they were in fact diseased. Thesatitleg state
a claim for fraud . ..” Hargrave 636 F.2dat 899. Similarly, here the Plaintiff alleges that the
Defendant knowingly misrepresented the material existing fact that the clasksamncient
Chinese clocks. The Plaintiff relied on these misrepresentations, and sustainebdoause the
clocksareallegedly replicas Therefore, the Plaintiff is able to maintain its claim for fraud, as it
alleges that the Defendant violated a datyependent of the contract.

Furthermore, the injury that the Defendant’s allegedly fraudulent misegegions
caused was felt by the Plaintiff in New YorRWhen the Plaintiff relied on the Defendant’s
misstatements, it sent money to the Defendant fterhank in New York. AgainHargraveis
instructive. There, the Second Circuit held that:

One immediate and direct “injury” Olg’'alleged tortious misrepresentations caused

to plaintiffs was the loss of the money paid by them for the diseased viras. Th

injury was immediately felt in New York where plaintiffs were domiciled anidglo

business, where they were located when they received the misrepresentations, and
where the vines were to be shipped.

15



Id. at 900. Here too, the Plaintiff sent money from its New York ban#éthe Plaintiff is lcated
and domiciled in New York. Dennis Nichinson states that the Defendant’'s mssaefaons
were sent to the Plaintiff in New Yarllthough the clocks were sent to Hong Kong, their ultimate
destination wadlew York.

Therefore, the Defendant’s tortious act injured the Plaintiff in New Y&dnk Brussels
Lambert 171 F.3cdat 792(* Although the alleged omissions in this case occurred in Puerto Rico,
New York was the place where BBL firdisbursed its furglto Arochem. . .It was also this
disbursement that was the first step in the process that generatdtinia¢e economic loss to
BBL. .. .[T]he disbursement of funds in this case was thus the first effect of the tort thed caus
the injury—or, altematively stated, theorigind event that caused the injurynder the situsf-
injury test, the “original event” that caused the economic harm to BBL was thuslihesdiment
of the funds, and BBL's injury occurred in New York for § 302(a)(3) purpoéeternal citations
omitted)); Miller Inv. Tr. v. Xiangchi Chen967 F. Supp. 2d 686, 696 (S.D.N.Y. 20T3A]
number of cases in the Second Circuit and this District hold that the original ewing) leathe
injury in a misrepresentation action is fiaintiff's reliance on the misrepresentations.” (collecting
cases));Palace Expl. Co. v. Petroleum Dev. Cd1l F. Supp. 2d 427, 435 (S.D.N.Y. 1998)
“[P]laintiff’ s reliance in New York on defendant's misrepresentation fixes the situs mtityan
New York. (collecting case¥)Bankers Tr. Co. v. Moreb23 F. Supp. 285, 287 (S.D.N.Y. 1981)
(“All payments to the defatant were sent from New Yotk ., thus there was clearly injury in
this state.”).

The Court now turns to determine whether the Plaintiff can satisfy one of the two sub

prongs of § 302(a)(3).
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A. As to Whether the DefendanRegularly Does or Solicits
Business, or Bbgagesn Any Other Persistent Course of
Conduct, or Derives Substantial Revenuefrom Goods Wsed or
Consumed or ServicesRendered, in New YorkState Pursuant
to 8302(a)(3)(i)

The Plaintiff contends that the Court may exercise jurisdiction over the Defdretaause
the Defendant regularly transacts a significant amount of business iratfeTdte Court finds
that it cannot exercise jurisdiction over the Defendant pursuant to § 302(a)(3)(¥®ecarts in
this circuit have found that jurisdiction cannot be exercised over a corporationewhesdess
than 5% of its overall revenue from New Yakstomers.

Redge Martin, the President of Clars submitted an affidavit stating that:

for the years 2012017, only 4.12% of [the Defendant’s] revenue was generated

from New York buyers. In fact, prior to 2016., [the Defendant’s] New York

revenue had never exceeded 3.65 of its total annual revenue. In terms of “absolute

revenue” generated by Nexork bidders, during that same four year period (2013

2016),[the Defendant’spross revenues totaléd¥0,324,428.The total absolute

revenue generated froNew York bidders during that periedjualed $2,894,015

(4.12% of[the Defendant’sjotal revenues). These figures include sales attributed

to New York buyers who participated at CLARS’ auctions in person (i.e., while

visiting California).
(Decl. of Redg Martin 1 9).

“To establish that a defendant does or solicits businds$sw York, it must be shown that
his overall contact with New York is substantial enough to make it reasonablbjéatshim to
jurisdiction and feasible for him to defend héré.evans v. Delta Airlines, Inc988 F. Supp. 2d
330, 339 (E.D.N.Y. 2013guotingMurdock v. Arenson Int'l USA, Ind57 A.D.2d 110, 113, 554
N.Y.S.2d 887 (N.Y. App. Div1990)(internal alterations and quotation marks omitted). To that
end, “[d]istrict courts in this Circuit agree that where a foreign corporation deegsshan five

percent of its overall revenue from sales in New York, such sales are not substemigh to

force a foreign defendant to litigate in New YdrkCopterline Oy v. Sikorsky Aircraft Cor49
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F. Supp. 2d 5, 287 (E.D.N.Y. 2007)collecting cases). As the Defendant’s New York revenues
account for less than 5% of its revenue, the Defendant cannot be said to regutatliyusihess
or derive substantial revenue frovew York.
Therefore, the Plaintiff has failed to mak@rama facieshowing of jurisdiction under §
302(a)(3)(i).
B. As to Whether the DefendanExpected or $ould Have
Reasonably Epectedthe Act to Have Consequences ilNew
York Stateand Derives Substantial Rvenue fromlnterstate or
International Commerce Pursuant to 8 302(a)(3)(ii)
1. As to the Defendant’s Reasonable Expectation
The test for determining whether a defendant “expects or should reasonably expect” hi
actiors to have consequences in New York is objective, rather than subj&aivan v. Kurz
Hastings, Inc.175 F.3d 236, 241 (2d Cit999);Tri—Coastal Design Group v. Merestone Merch.,
Inc., 2006 WL 1167864 *4 (S.D.N.Y. 2006).
Here again, thédargrave decision is instructive. As imdargrave “[t]his is not a case
where a defendant commits a business tort such as unfair competition oodieégpportunities
in one state and the ultimate result is a loss of profits to the plaintiff which igdagly domiciled
in another state Hargrave,636 F.2d at 900Rather, this is a case where the Defendant allegedly
made a misrepresentation to the Plaintiff in New York to induce the Plaintiff to etdea in
transaction. The Defendant knew that the Pldint#s in New York—the Nichinsons provided
the Defendant with a New York State resale certificate, a New York State drigerisdi and a
New York area phone number. The invoice was sent to Jason Nichinson in New Yorkoded it
that it was for out obtate resale. Therefore, like the Defendantangrave “the immediate

consequence whictife Defendantforesaw, indeed which it sought to bring about by its sales

representations, was payment to it directly by a New York domiciliddy,”see alsoRdated
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Companies, L.P. v. Ruthliniyo. 17CV-4175, 2017 WL 6507759, at *5 (S.D.N.Y. Dec. 18, 2017)
(“[UInder New York law, a party sending fraudulent misrepresentations into New York should
reasonably expect the act to have consequences in New.YoHere, Du repeatedly directed
false statements via email to plaintiffs in New York and the content of those eegtagsibly
suggests that Du knew and intended his actions to have consequences in Néy Raldce
Expl, 41 F. Supp. 2ét 436 (relying an Hargrave and finding that the defendant expected or
should have reasonably expected its act to have consequences in New York wherataaidefe
made misrepresentations to a New York plaintiff to induce payment from the fpldinther
internal citations omitted)).

Therefore, the Defendant reasonably expected, or should have reasonably expected, that
its misrepresentations would have consequences in New York.

2. As to Whether the DefendantDerives Substantial
Revenue from Interstate or International Commerce

The Plaintiff asks the Court to make certain inferences regarding thedaetss interstate
and international revenue. In essence, the Plaintiff states that since theaDeseNeéw York
revenues total 4%, the Court should draw the inference that the Defendant, which Holoistitse
as an international auction house, derives a substantial portion of its revenue fretatentar
international commerceThe Defendant contends that the Plaintiff has failed to come forward
with ary evidence demonstrating that the Defendant derives substantial revenue fretatente
international commerce. The Court, in its discretion, orders limited jurisdicti@mtavery on the
issue of the Defendant’s interstate and international comnaerseich information is solely in the
Defendant’s possession.

While the Court declines to makigeinferencesequested by the Plaintiffhe Court finds

that the Plaintiff's point is weltaken in that the Defendant alone has evidence of whetheiviésler
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substantial revenue from interstate or international commerce. Thedaatehas not provided

any documentation or affidavits regarding its interstate or international ca@emeihe
Defendant’s website states that it “works with buyers and seflevaghout the world,” and “the
online auction catalog is distributed to more than 100,000 dealers and collectors wotl@Rlice

Ex. A). As the Plaintiff points out, the Defendant’s sales in New York alone actayumiore

than 4% of its revenue. Cas “have found that interstate revenue was substantial where, as a
percentage of total revenue, that revenue was greater than five peRelatéd Companie2017

WL 6507759, at *8(collecting cases). If revenues from other states account for even one percent
of the Defendant’s revenue, jurisdiction pursuant to 8 302(a)(3)(ii) would be proper.

Therefore, the Court finds that the Plaintiff is entitled to limited jurisdictional desgaas
to the Defendant’s interstate and international commerdgourts enjoy great discretion in
deciding whether to order jurisdictional discovery before resolving motions to difmisck of
personal jurisdictiofi. In re Terrorist Attacks on Sept. 11, 20892 F. Supp. 2d 539, 561
(S.D.N.Y. 2005) (citingAPWU v.Potter, 343 F.3d 619, 627 (2d Ci2003)),aff'd, 538 F.3d 71
(2d Cir. 2008).

“It is well settled under Second Circuit law that, even where plaintiff Havade grima
facie showing of personal jurisdiction, a court may still order discovery, in its discrethen it
concludes that the plaintiff may be able to establish jurisdiction if given the oppypttudevelop
a full factual record. Leon v. Shmukle©92 F. Supp. 2d 179, 1996 (E.D.N.Y. 2014)citing,
inter alia, In re Magnetic Audiotape Aitrust Litig., 334 F.3d 204, 208 (2d Ci2003) (“At the
very least, then, plaintiffs are entitled to further development on this point praoconclusion
that they have failed to makgeama facieshowing that SKM participated directly in a conspyrac

the effects of which were purposefully directed at the United St&esnand will provide the
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opportunity for full consideration by the court of the meeting in Korea wijlirceto the question
of personal jurisdiction.”) APWU 343 F.3dat 627( “[A] court should take care to give the plaintiff
ample opportunity to secure and present evidence relevant to the existenceliofipniy).

The Plaintiff has made a sufficient start, or a threshold showing, that there st dobpa
jurisdiction under 8§ 302(a)(3)(ii)SeeHollins v. U.S. Tennis Ass'd69 F. Supp. 2d 67, #01
(E.D.N.Y. 2006) (collecting cases where “district courts in this Circuit haveestgerisdictional
discovery where plaintiff made less thaprama facieshowing but made a didient start toward
establishing personal jurisdiction” (internal citations and quotation marks d)jjitee also Texas
Int’l Magnetics, Inc. v. BASF Aktiengesellschatt F. Appx 738, 739 (2d Cir. 2002) (stating that
a district court may order jurigdional discovery even where a plaintiff has not mageima
facie showing of jurisdiction).

Here, while the Plaintiff does not offer any specific evidence regarim@efendant’s
interstate and international revenues, “dismissal for lack of pdrgoisaiction is inappropriate
under 302(a)(3)(ii), even where there is no proof that a defendant derives substagriaé from
interstate or international commerce, where that knowledge is peculiarly bedmmitrol of [the
defendant], and may come to light in the course of [sJubsequent discoRelated Companies
2017 WL 6507759, at *Hgranting limited jurisdictional discovery prior to ruling on the
defendant’s motion) (quotingenergy Brands Inc. v. Spiritual Brands, In671 F. Supp. 2d 458,
468 (S.D.N.Y. 2008)

Accordingly, the Court finds that the Plaintiff has made a sufficient stavartls
demonstrating that the Court can exercise personal jurisdiction under § 302)a33J(ihe Court

orders limited jurisdictional discovery on tlesue of the Defendant’s interstate and international
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revenue. The Defendant’s motion to dismiss the complaint pursuant to Rule 12(b¥Riec d
without prejudice with leave to renew at the close of jurisdictional discovery.
B. As to the Defendant’s Mdion to Dismiss Pursuant to Rule 12(b)(3)

For the same reasons that the Defendant’'s motion to dismiss pursuant to Rule 12(b)(2) is
denied without prejudice, its motion to dismiss pursuant to Rule 12(b)éBasdenied without
prejudice.

28 U.S.C. § 1391 (“Section 1391&jates that “[akivil action may be broughni(l) a
judicial districtin which any defendant resides..” 28 U.S.C. § 1391(b)*[A] n entity with the
capacity to sue and be sued shall be deemed to reside, if a defendangniy judicial district in
which such defendant is subject to the court’s personal jurisdiction with respect ital thetion
in question. . ..” Id. at (c)(2). “Essentially section 1391(c) equates jurisdiction with venue for
corporate defendants.”LaumannMfg. Corp. v. Castings USA, Inc913 F.Supp. 712, 719
(E.D.N.Y. 1996).

Therefore, as the question of personal jurisdiction bears directly on the Defenuatiin
to dismiss for improper venue, the motion is denied without prejudice with leagaew upon
the close of jurisdictional discovery.

C. As to the Defendant’s Motion to Transfer Venue Pursuant to 28 U.S.C. § 1404(a).

1. The Applicable Law

Section 1404 allows for transfer to any “district or division” where the actiohtrhaye
beenbrought. Such transfer is allowed “for the convenience of the witnesses or padtiesthe
interests of justice.” 28 U.S.C. § 1404(a). The burden on such a motion is on the party seeking

transfer, Longov. WaHMart Stores, Inc.79 F.Supp.2d 169, 17671 (E.D.N.Y. 1999), and its
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burden is clear and convincing eviden&gcorino v Vutec Corp 934 F.Supp.2d 422, 429
(E.D.N.Y. 2012) (Spatt, J.).

When considering whether the discretion to transfer should be exercised, the Court
considers first whether venue is proper in the proposed transferee dlsbrigfa 79 F. Supp. 2d
at 171;Laumann Mfg.913 F.Supp.at 720;see28 U.S.C. § 1404(a) (allowing for transfer to any
district where the action “might have bdemught”). If the proposed venue is proper, the court
then considers whether transfer will serve the convenience of witnesses &gl gattis in the
interests of justice.

To make this latter determination, the court looks to several factors, mgiudi
(1) convenience of witnesses; (2) convenience of parties; (3) locus of operative (fcts;
availability of process to compel the attendance of unwilling witnesses; (Siplocd relevant
documents and other sources of proof; (6) relative meang ghitiies; (7) relative familiarity of
the forum with the governing law; (8) weight accorded to the plaintiff's choicerainfand (9)
the interests of justiceSee, e.g., Blass v. Capital Int’l. Security Giyo,. 99-cv-5738, 2001 WL
301137, at *4 (E.D.N.Y. March 23, 2001)pngo,79 F. Supp. 2d at 171.

2. Application to the Facts

a. As to Whether the Action Could Have Been Brought in the NDCA

The Defendant is incorporated in California, and its principal place of business in
California. Therefore, venue would have been proper in the NDCA. See 28 U.S.C. § 1391(b)(1)
(“A civil action may be brought in a judicial district in which any defendant resides).
Therefore, the Court considers the factors that determine whether tramsflel servethe

convenience of withesses, parties, and the interests of justice.
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b. As to the Convenience of Witnesses and Parties

The Defendant is a California corporation, and it represents that apprelyimate
witnesses are located in Californiegevera witnesses also live in Beijing and Hong Kong.
However, the convenience of witnesses who reside in neither the current transfieree forum
is irrelevant when considering a motion to transtf@eNBA Properties, Inc. v. Salvino, In&No.
99 CIV.11799 AGS, 2000 WL 323257, at {6.D.N.Y. Mar. 27, 2000\Wechsler v. Macke Int’
Trade, Inc.,No. 99 Civ. 5725, 1999 WL 1261251, at *6 (S.D.N.Y. Dec.27, 1999 Plaintiff
is a New York corporation, and its four employees, including the Nichinsons, reside ividdew

“When weighing the convenience of the witnesses, courts must consider thalityateri
nature, and quality of each witness, not merely the nuaflvgtnesses in each district.o succeed
on a transfer motion, the moving party melstaty specify the key witnesses to be called and must
make a general statement ofavltheir testimony will cover. AEC One Stop Grp., Inc. v. CD
Listening Bar, Ing. 326 F.Supp.2d 525, 528 (S.D.N.Y.2004) (internal citations and quotation
marksomitted); see also Caldwell v. SlgN-Slide Records, IncNo. 10 Civ. 9106, 2011 WL
3251502, at *3 (S.D.N.Y. July 26, 2011) (“In a motion to transfer venue, the movant bears the
burden of identifying any and all potential withesses who would [be] inconveni@nibedsuit
were to remain in the forum chosen by plaintiff.”).

The Defendant does not detail what testimony any of the nine witriagSakforniawill
offer. In fact, the Defendant does not even give the name of the “consignor &bodke” As
the Deendant fails to “explicitly identify noparty witnesses that are located in California [and
descrbe their testimony].., th[e] [convenience of withessedfctor weighs against

transfer. . ..” Freeplay Music, LLC v. Gibson Brands, Int95 F. Supp. 3d 613, 618 (S.D.N.Y.
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2016) see alsoHerbert Ltd. Partnership v. Electronic Arts InB25 F.Supp.2d 282, 286
(S.D.N.Y.2004).

Furthermore, as the transfer to California would only shift any incoemeaifrom the
Defendant to the Plaintiff, the neenience of the parties factor weighs against tran§feeKiss
My Face Corp. v. BuntindNo. 02 Civ. 2645, 2003 WL 22244587, at *3 (S.D.N.Y. Sept. 30, 2003)
(“The convenience of the parties does not favor transfer when it would meiélyarsh
inconvenience from defendant to plaintiff.”).

c. As to the Locus of Operative Facts

“Where the operative facts occurred is an obvious factor to condidgr.Corp. v. PTI
Technologies, Inc992 F.Supp. 196, 200 (E.D.N.YL998) “Misrepresentations and ogsions
are deemed to ‘occur’ in the district where they are transmitted or withheld heot they are
received.” Purcell Graham, Inc. v. National Bank of Detradilp. 93 Civ. 878¢MBM), 1994 WL
584550, at *4 (S.D.N.Y. Oct. 24, 199%)itations omitted)finding transfer appropriate where
material acts and ossions underlying the plaintif’complaint ocurred in transferee district)

As the misrepresentations occurred in California, this factor weighs indatransfer.

d. As to the Availability of Process to Compel Attendance of Unwilling
Witnesses

The Defendant states that this factor favors transfer because “the vast mbyoitigsses
reside in California, and California courts are far more easily situateastoesthat [they] will
appear at trial.” (Def.’s Mem. in Supp. of Mot. at 22).

“However, the defendantfiail[s] to provide any evidence that any of these persons is
unwilling to testify on the eéfendant['slbehalf in a trial in New York."Schwartz v. Marriott Hotel
Servs, Inc, 186 F. Supp. 2d 245, 250 (E.D.N.Y. 2002)Thts, this factor militates against

transfer! Mazuma Holding Corp. v. Bethke F. Supp. 3d 6, 31 (E.D.N.Y. 2014)
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e. As to theLocation of Relevant Documents and Other Sources ofr&of
Neither partyaddresses this factor. Accordingly, this factor is neutral.
f. As to the Relative Means of the Parties

“Where a disparity exists between the means of the partiéfse court may consider the
relative means of the parties in determining wheresa should proceed.Zaltz v. JDATE952
F. Supp.2d 439, 463 (E.D.N.Y2013)(citation and quotation marks omittedge alsAlG Fin.
Prods. Corp. v. Public Utility Dist. No. 1 of Snohomish Cnty., W&§th,F.Supp.2d 354, 372
(S.D.N.Y.2009) (“In deteemining whether the relative means of the parties weighs in favor of
transfer, a courtreould determine whether a party’s financial situation would meaningfully impede
its ability to litigate this case in either forum.” (citation and internal quotatioksranitted)).

However as here, “where proof of such disparity is not adequately provided, or does not
exist, this is not a significant factor to be consider&agle Outfitters, Inc. v. Tala Bros. Corp.,
457 F.Supp.2d 474, 478 (S.D.N.Y2006) see als Quan v. Computer Scis. Corplgs. CV 06-
3927(CBA)(JO), CV 065100(CBA)(JO),2008 WL 89679, at *7 (E.D.N.Y. Jan. 7, 2008)
(“Absent any information demonstrating that the plaintiffs would be findpgiaejudiced by
having to litigate in California, thigctor adds nothing to my analysis.Neil Bros. Ltd. v. World
Wide Lines, Inc.425 F.Supp.2d 325, 331 (E.D.N.Y2006)(“A party arguing for or against a
transfer because of inadequate means must offer documentation to show that (manatdr
thereof) would be unduly burdensome to his finances.” (citation and internal quotation marks
omitted)).

While the Plaintiff states that it is a small corporation and that this case shouldréherefo

stay in New York, the Plaintiff does not offer any information regardindinancial status.
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Furthermoref[w]hen both parties are corporations, .this factor is given little weight AEC One
Stop 326 F. Supp. 2d at 531.
Therefore, this factor is neutral.
g. As to the Relative Familiarity of the Forum with the Governing Law

The Plaintiff brings common law claims for fraud, breach of contract, and expres
warranty. The Plaintiff also alleges that the Defendant violated the @&ifGonsumer Legal
Remedies Act.

“Overall, the forums familiarity with governing law is a factor that is generally given little
weight” Freeplay Music195 F. Supp. 3dt620(internal citation omitted)see als&ESPN, Inc.

V. Quiksilver, InG.581 F. Supp. 2d 542, 5581 (S.D.N.Y. 2008)stating that this factor isohe
of the least important factors in determining a motion to trah@féernal citations and quotations
marksomitted).

The parties have not addressed which state law governs the common law chaang. |
event, New York choice of law rules would govern the choice of law analg$sis.Van Dusen v.
Barrack, 376 U.S. 612, 621, 84 &t. 805, 11 LEd.2d 945 (1964) (choice of law anailys
governed by transferor cowstthoice of law rules)Furthermore, as to the Plaintiff’'s California
statutory claims;federal courts are deemed capable of applying the substantive law of other
states.” Horanzy v. Vemma Nutrition Go87 F. Supp. 3d 341, 350 (N.D.N.Y. 201(jting
Rindfleisch v. Gentiva Health Sys., In£52 F. Supp. 2d 246, 251 (E.D.N.Y. 2010)

Therefore, this factor iglsoneutral.
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h. As to the Weight Accorded to the Plaintiffs Choice of Forum

A plaintiff's choice of forum is generally given deference unless the gfattdes not
reside in the chosen forum, or there is no connectidhedlistrict. Indian Harbor Ins. Co. v.
Factory Mut. Ins. Cq.419 F. Supp. 2d 395, 405 (S.D.N.Y. 2005)

Although as discussed above, many of the operative facts are found in Californies there i
a connection with New York in that the Plaintiff's injury occurred h&eeAtlantica Holdings v.
Sovereign Wealth Fund Samsidlazyna JSC813 F.3d 98, 109 (2d Cir(J[S]ince a tort action
traditionally has not been viewed as complete until taanpff suffers injury or lossthecause of
action has genergllbeen considered to arise at the place where this damage was sustained.”
(internal citations and quotation marks omitted®rt. denied sub nom. Sovereign Wealth Fund
Samruk-Kazyna JSC v. Atl. Holdings, |37 S. Ct. 493, 196 L. Ed. 2d 403 (2016).

Therefore, this factor weighs against transfeee Freeplay Musid95 F. Supp. 3dt620
(“Although many of the operative facts relate to Tennessee as outlined abavis, shewnnection
with New York in that New York is where the alleged infringem&as discovered by TuneSat
and where the injury to Freeplay occurred. Therefore, given that cgpidally give a plaintiff's
choice of forum deference, this factor weighs against traisfén. fact, this factor weighs heavily
against transfer, as samtiff's choice of home forum is entitled to great deference where it is her
home forum and there is a connection to the c&s=lragorri v. United Techs. Corp274 F.3d
65, 72 (2d Cir. 2001(‘ The more it appears that a domestic or foreign plamtfioice of forum
has been dictated by reasons that the law recognizes as valid, the greatereéheedtfat will

be given to the plaintiff's forum choicg.
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i. As to the Interests of Justice

The Court’s consideration of whether transfer is mititerest of justice is “based on the
totality of the circumstancesMitsui Marine & Fire Ins. Co. v. Nankai Travel Int'l Ca245 F.
Supp. 2d 523, 527 (S.D.N.Y. 200@juotingTM Claims,TM Claims Service v. KLM Royal Dutch
Airlines, 143 F.Supp.2d 402, 40 (S.D.N.Y.2001), and “relates primarily to issues of judicial
economy,” id. (citing Royal & Sunalliance v. British Airwaysl67 F.Supp.2d 573, 578
(S.D.N.Y.2001).

While the Defendant has introduced evidence that tendw tfat the NDCA typically
resolves caser faster than courts in the EDNY, this Court agrees with Judge réasoning in
Atl. Recording Corp. v. Project Playlist, In603 F. Supp. 2d 69&.D.N.Y. 2009) In that case,
the court said:

Defendant has added evidence tending to show that, on average, the Northern

District of California resolves cases faster than courts in this District. Thabena

so, but the time differential no doubt is due in part to the complex nature of many

of the cases in this Court. | do not believe this case would be resolved appreciably

faster in California. This factor therefore does not favor transfer.
Id. at698. Therefore, this factor is neutral.

3. Conclusion

Therefore, only one of the factors weighs in favor ofdfan and four of the factors weigh
against transfer. As transfestould be ordered only if the balance of conveniences weighs
strongly infavor of the change of forumPiamond Collection, LLC v. Underwraps Costume

Corp, No. 17CV-61 (ADS)(SIL), 2017 WL 3130323, at *6 (E.D.N.Y. July 21, 20(Spatt, J.),

the Defendant’s motion to transfer the case to the NDCA pursuant to Section 1404ds deni
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[ll. CONCLUSION
For the reasons stated above, the Defendant’s motion to dismiss the complaimit parsua
Rule 12(b)(2) or 12(b)(3) is denied without prejudice with leave to renew at the clogeted |
discovery. The Court, in its discretion, orders jurisdictional discovery with degarthe
Defendant’s interstate and international commerce. The Deféndaotion to transfer venue to
the NDCA pursuant to Section 1404 is denied.
This matter is respectfully referred to United States Magistrate JudgeeARleLindsay

for limited jurisdictional discovery.

Itis SO ORDERED:
Dated:Central Islip, New Yok
April 17, 2018

/s/ Arthur D. Spatt

ARTHUR D. SPATT

United States District Judge
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