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MEMORANDUM -DECISION AND ORDER

[. INTRODUCTION

Pending before the Court is Defendant Ulster County's motion for judgment asra matte
of law or, in the alternativefpr a new trial with regard to Plaintiff Watson's hostile work

environment claimsSeeDkt. No. 1381

II. BACKGROUND

Plaintiff Watson and three other femalarrections offters at the Ulster County Jail fildd
this lawsuit on Mayl1, 2009, pursuant to Title VII of the Civil Rights Act of 1964ifle VII"),

New York State Human Rights LauNYSHRL"), and 42 U.S.C. § 1983.

On January 7, 2011, Defendants filed a motion for summary judgment, arguing that

Plaintiffs' claims failed fovarious reasonsSeeDkt. No. 29. In a Memorandum-Decision and

! Defendant has effectively filed two brigfsgardingthis motion. SeeDkt. Nos. 121, 138.
However the Court has only considered Defendantst recenbrief, seeDkt. No. 138filed in
accordance with the Court's May 31, 2015 Text Order.
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Order dated November 21, 2013, the Court dismissed several of Plaintiffs' claonvsve, the
Court determined that a trial was necessary to adjudicate, among othatsf Waitson's Ttle
VII hostile work environment claim against Defendant County and her § 1983 hostile work

environment claim against Defendant CourBee generallpkt. No. 55.

After Plaintiffs presented their cagechief, Defendants moved for a directed verdict

several of Plaintiffs' claims, including Plaintiff Watson's hostile workrenment claims.

Defendants' counsel generally argued thia proof ha[d] been insufficient to set forth the prima

facie case[.]"SeeDkt. No. 137-8 at 602:16-17. The Court reserved its decision on the hos
work environment claims. The jury then returned a verdict on August 19, 2014, finding ng
of action for all of Plaintiffs' remaining claims with the exception of Plaintifta¥a's Title VII
and 8 1983 hostile work environment claingeeDkt. No. 98. The jury awarded Plaintiff
Watson $200,000 in compensatory damages for her Title VII claim and $200,000 in

compensatory damages for her § 1983 cld8ee id.

After the Court excused the jury, the Court discussedtpastnotions with counsel.
The Court averred that it would give the parties two weeks after the dategiaaltrecord was
prepared to file their postial motions. SeeDkt. No. 166 at 71. The Court entered judgment

August 20, 2014 SeeDkt. No. 102.

Defendant originally filed its motion for judgment as a matter of lawiarthe
alternative, fora new trial regarding Plaintiff's hostile work environment claims on Novemb
2014. SeeDkt. No. 121. However, pursuant to Rule 50(b) and Rule 59(b), these motions

befiled no later than 28 days after the entry of judgm@&seFed. R. Civ. P. 50(b), 59(b).h&

2 The term "Defendant" when used alone refers exclusteelyister County, and the term

file

cause

on

er 5,

nad to

"Plaintiff* when used alone refers excludivéo Ms. Watson.
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Court noted that, "[g]enerally, a court may extend the time to act for good baussjer, Rule
6(b)(2) of the Federal Rules of Civil Procedure explicitly provides thatdaitmust not
extend the time to act undeules 50(b)and (d), 52(b)59(b), (d), and (e) and 60(b)."See
Dkt. No. 122 at 2 (quoting Fed. R. Civ. P. 6(b)(2) (engmhadded) Thus, on November 6,
2014, before Plaintiff responded to Defendant's motion, the Court denied Defendant's mo

untimely because it was filed beyond the 28-day window.

On the same day, November 6, 2014, Defendant filed a letter motion asking the C¢
reconsider its decision to deny its Rule 50/59 motion as untingsgDkt. No. 123. For
support, Defendant argued that the Court had previously granted its request foioiglpyst-
trial motions until tweweeks after the parties had received the trial rec8e id.Further,
Defendant's attorney stated that he had received the trial transcript on Q&ob@t4, and fileq

themotion less than twaveeks after thatSee id

The Court denied Defendant's motion for reconsideratggeDkt. No. 124. In doing
so, the Court reasoned that "Rule 6(b)(2) renders the deadlines for filing motionsptosua
Rule 50(b) and Rule 59(b) jurisdictional. Therefore, the Court lacked the authoritemal ex
those deadlines.See idat 2(citations omitted) Thus,"[t] he fact that the Court instructed
Defendants that they had two weeks from the time they received the trialipatwstte their
post trial motions did not change the fact that, under Rules 50(b) and 59(b), Deferatants v
required to file any such motiorjgrio later than 28 days after the entry of judgment . .Seé

id. (quoting Fed. R. Civ. P. 50(b)).

Defendant appealed this Court's ruling to the Second Cir8a#Dkt. No. 127.In
reversing this Court's decision, the Second Circuit first explained thatma]imitation is

jurisdictional only if it is prescribed by statutel.egg v. Ulster Cty.820 F.3d 67, 78 (2d Cir.

[ion as

purt to
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2016). However, procedural rules which have no statutory analogue, althaugyidatoryin
the sense that a party miagist upon their enforcement, do not affect the power of the court
and are subject to waiver or equitable exceptidd."at 78-79(citation omitted) The Second
Circuit concluded that Rule 6(b)(8)es not jurisdictional.See idat 79(citations omitted)
Accordingly,the Second Circuit held that, "even though the district court was without auth
to grant an extension under Rule 6(b)(2), it retained the power to consider whethamtiféspl

had waived compliance with the rule or whether an equitable exception dpiietitation

Drity

omitted). Thus, the Second Circuit remanded the case to this Court with instructions to cgnsider

"whether the faintiffs waived objection to the court's improper grant of an extension ofolime

whether an equitable exception to the prohibition of such extensions applied on thetfasts

case."ld.

After reviewing the Second Circuit's decision, this Could beconference&iith counsel
and directed the parties to submit briefs regarding the waiver/equitabf@ierdesue and the
merits of the underlying motion. The parties didss®Dkt. Nos. 136, 138nd each filed a

reply brief,seeDkt. Nos. 170, 172.

[ll. DISCUSSION

A. Waiver

With respect to waiver, the important consideration is axiomatically whether the
opposing partyimely objected to the motionSee Art Attacks Ink, LLC v. MGA Entm't [rE81
F.3d 1138, 1143 (9th Cir. 200&tating that the plaintiffnever objected to the timeliness[tife

defendant's] Rule 50(b) motion for summary joaiont before the district courtjccordingly,

D

Df




[the plaintiff] has forfeited its untimeliness objectiprsee also Dill v. Gen. Am. Lifas. Co,
525 F.3d 612, 618 (8th Cir. 200@}ating that the timeliness requirements in Rule 50(b) and
"may be forfeited if they are not timely rais€ditations omitted) Therefore, the Court must
consider WhetherPlaintiff] timely raised the untimeliness [@efendant}s Rule 50(b) [and
Rule 59]motions]. If [s]he did,[s]he is‘assure[d] relief.! Dill, 525 F.3d at 618-19 (quoting
Eberhart 546 U.Sat19, 126 S. Ct. 403 On the other hand, if Plaintifiwait[ed] too long to
raise the point,' . .as[Defendant]asserts, the defense was forfeited." Id. (QquotingKontrick,
540 U.Sat456, 124 S. Ct. 906see also Wilburn v. Robinso#80 F.3d 1140, 1147 (D.Cir.
2007)(stating that "[ajparty indisputaly forfeits a timeliness objection based on a claim
processing rule if he raises the issue after the court has issued a merits'fledisilisputably,
Plaintiff is objecting to Defendant's untimely motion for the first time in this filimgus, the
Court must determine whether Plaintiff, having waited until now to object, has waived her

objection.

The common principle in the aboeéed cases is that whether a party has waived its
objection to the timeliness of an opposing party's motion turns on whether that partyelctei
beforethe court rules on the underlying motiddeeDill, 525 F.3d at 61&ee alsd\at'l
Ecological Found. v. Alexande#96 F.3d 466, 476 (6th Cir. 2007) (finding that the party
forfeitedits timeliness argument becauseaised hat argumentor the first time on appeal).
Similarly, in Advanced Bodycare¢he court held that the defendant had waived its right to of
to an untimely Rule 50/59 motion because the defendant had failed to do sdterthle district
court issued a decision disposing of the motiSee Advanced Bodycare Sols., LLC v. Thion
Int'l, Inc., 615 F.3d 1352, 1359 n.15 (11th Cir. 2010). In this case, the disonissed

Defendant's Rule 50 and Rule 59 motion before Plaintiff objected; thus, it would follow thg

6(b)

ject

D

—

|
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Plaintiff waivedher right to object to Defendant's untimely motfoBee, e.g, Knox
Countrywide Bank673 F. App'x 31, 33 (2d Cir. 201@ummary orderffinding that the

defendant had waived its untimeliness argument because it did not make aasgsuoént).

Admittedly, this case is in a unique procedural postlires unlikeDill because Plaintiff

never had an opportunity to object in her opposition papers to Defendant's original rtasory.

also unlikeAdvanced Bodycareecause the Court did not rule on the merits of the motion b
rather dismissed it on timeliness groum@$ore Plaintiff could respond. However, based on
circumstances of this case, t@eurtfinds that Plaintiff constructively waived her right to objg
as soon as the Court issued an Odiemissing the motiofregardless of whether she had a
chanceo do so).See e.gAdvanced Bodycaré15 F.3cat 1359. Accordingly, the Court will

consider Defendant's motidn.

B. Defendant's Rule 50 and Rule 59 motions
1. Standard of review

In considering a motion for judgment as a matter of &eqQurt"must draw all

reasonable inferences in favor of the mooving party and it may not makeredibility

3 Plaintiff argues, generally, thdiecause the Court never ruled onrtrezitsof Defendant's
motion but instead disposed of it on procedural growsttsnever waived hémeliness

objection. However aclearer cuoff pointis simply whether the court has rendered a decisiq
on the undrlying motion, regardless of the reason for its disposition.

4 Arguably,finding that Plaintiff waived her objection to the untimely filing is a harsh result
this case because she was never afforded an opportunity to object. However, thelGuirt
speculate on whether Plaintiff would have so objebttshebeengiven a chancé do so.
Moreover, findingn Plaintiff's favor would producenaequallyharsh result because Defendar
detrimentallyrelied on the Court's repsentation that it had two weeks after it received the tn
transcriptto file its posttrial motions. Thus, on balance, the appropriate outcome in this cag

n

in

=.

ial
e is

for the Court to consider the motion's merits.
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determinations or weigh the eviderice." Zellner v. Summerlird94 F.3d 344, 370 (2d Cir.

2007) (quotinReeves v. Sanderson Plumhigg0 U.S. 133, 150[], 120 S. Ct. 2097, 147 L. Hd.

v

2d 105 (2000femphasis [added]) "'Credibility determinations, the weighing of the evidence

and the drawing of legitimate inferences from the facts are juryifuns¢tnot those of a judge.”
Id. (quottion omitted) Moreovera court ‘must disregard all evidence favorable to the moving
party that the jury is not required to believdd. (quoation omitted. In sum,a court may grant
a motion br judgment as a matter of lawfily if it can conclude that, with edibility
assessments made against the moving party and all inferences drawn agaiosirigearty, a
reasonable juror would have bemympelledo accept the view of the moving paftyld. at 370-
71 (quotingPiesco v. Kochl2 F.3d 332, 343 (2d Cir. 199@mphasis addel) Accordingly, a

court must not set aside a judgment unless

"(1) there is such a complete absence of evidence supporting the verdict that the
jury's findings could only have been the result of sheer surmise and conjecture, or

(2) there is such an overwhelming amount of evidence in favor of the movant that
reasonable and fair minded [persons] could not arrive at a verdict against [it]."

Advance Pharm., Inc. v. United Statd91 F.3d 377, 390 (2d Cir. 2004) (¢aton omitted).

Rule 59(af)1)(A) of the Federal Rels of Civil Procedure provides that "[tlhe court may

on motion, grant a new trial on all or some of the issues — and to any partglows: (A) after
a jury trial, for any reason for which a new trial has heretofore been giardadaction at law in
federal court[.]" Fed. R. Civ. P. 59(&))(A). As a general mattetfa] motion for a new trial
should be granted when, in the opinion of the district cahé jury has reached a seriously
erroneous result or . the verdict is a miscarriage of justi€eSong v. lves Labs., In@57 F.2d
1041, 1047 (2d Cir. 1992) (quotation and ottitions omitted). A court may grant a netwial,

"therefore, when the jury's verdict is against the weight of the evidebdeC Mgmt. Corp. v.

Town of Hyde Parki63 F.3d 124, 133 (2d Cir. 1998) (citations omitted).
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The standards governing a Rule 59 motion for a new trial on the ground that the ve
was agaist the weight of the evidence differs in two important ways from the standards
governing a Rule 50 motion for judgment as a matter of l[dwliKe judgment as a matter of
law, a new trial may be granted even if there is substantial evidence supporjung'the
verdict! Id. Additionally, a court "is free to weigh the evidence . . ., and need not view it i
light most favorable to the verdict winnerSee id(citation omitted) Nonetheless, eourt
should only grant &ule 59motion when the jury's verdict f&egregious: Id. (citation
omitted). "Accordingly, a court should rarely disturb a jury's evaluation of a witness's

credibility." Id. (citations omitted).

2. Hostile work environment- Title VII and § 1983

a. Plaintiff's hostile work environment

"[T] o establish a hostile work environment claim under Title VII [or § 198p]aintiff
must produce enough evidence to show ttreg workplace is permeated with discriminatory
intimidation, ridicule, and insult, that is sufficiently severe or pervasiadteo the conditions of
the victims employment and create an aive working environment."'Rivera v. Rochester
Genesee Rddlransp. Auth, 743 F.3d 11, 20 (2d Cir. 2014) (quotation and footoatéted).

In that regard, a plaintiff must show "botlbjective and subjective elements: the misconduct

shown must be "severe or pervasive enough to create an objectively hostile v aloulki

5> Although the standards for whether a hostile work environment exists are theosataafs
pursuant to Title VIl and § 1983ge Demoret v. Zegareld51 F.3d 140, 149 (2d Cir. 2006), t
rules regarding whether such an environment may be imputed éployer differ markedly
under Title VII and 8§ 1983. Thus, the following discussion will first consider whethetigeho
work environment exists and then whether it may be imputed to Defendant under bothITit

rdict

N the

U7

e Vi

and § 1983.
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environment,'and the victim must also subjectively perceivat environment to be abusive.'

Feingold v. MwYork 366 F.3d 138, 150 (2d Cir. 2004) (quotation omitted). Furthermore,

evaluating a hostile work environment claim, couggdmin[e] the totality of the circumstance

including: the frequency of the discriminatory conduct; its severity; whétlsgphysically
threatening or humiliating, or a mere offensive utterance; and whethee#asamably interferes
with the victinis [job] performancé’. Riverg 743 F.3d at 20 (quotingayut v. State Univ. of
N.Y, 352 F.3d 733, 745 (2d Cir. 2003)). "As a general rule, incidents must be more than
"episodic; they must be sufficiently continuous and concerted in order to be deemat/petyv
Terry v. Ashcroft336 F.3d 128, 148 (2d Cir. 2003) (quotiifano, 294 F.3cat 374 (quoting

Perry, 115 F.3d at 149)).
In Terry, the Second Circuit advised that,

[w] hile the standard for establishing a hostile work environment is high, we have
repeatedly cautioned against setting the bar too high, noting tha¢ 'avmild,
isolated incident does not make a work environnhestile, the test is whether

'the harassment is of such quality or quantity that a reasonable employde woul
find the conditions of her employmeaitered for the wors& . . .The

environment need not be "unenduratde"intolerable” Nor must the victim's
"psychological wetbeing' be damaged.. ."In short, the fact that the law

requires harassment to be severe or pervasive before it can be actionable does nagt

mean that employers are free from liability in all but the most egregiases. . .
Id. (internalquotationsomitted).

FurthermoreTerry explicitly instructed that a plaintiff need not show that each incident on i
ownwassevere, becausa'work environment may be actionable if the conduct thezigher
SO sever®r sopervasive as to alter the working conditions of a reasonable emplolket"
149 (quotingRichardson 180 F.3cat440). To that extent, the complained of conduct need

"be both severand pervasive to be actionable under a hostile work environment {ljeoly.

vhen

o2

s

not
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With these standard in mind, the Coufirst task is to layout the factual basis for

Plaintiff's claims as described in her trial testimony.

Magazines and screensaverRlaintiff stated that'[f] rom the day that | startesdorking
in the jail, pornography, magazinesPlayboy, HustlerMaxim -- they were all over the jalil.
SeeDkt. No. 137-8 at 547:22-24-urthermore, Plaintiff testified that "fiere were magazines |
the drawers that were beitapked at, there were screen savers on these supercsofsiters
in their office$.]" See idat 546:7-9.Specifically, Plaintiff testified thatCorporal Statenburg
[who was]in charge of the itakedepartment had a screen saver of a woman with jlsch
sash going across her chest and her vagina @egoral Wranovics also had a screen saver

half-naked woman on his computer in his own officBée idat 549:9-13. Moreover, Divorl

of a

"would take [pornographic] magazines out and as he looked through them, he would comment

on the women in those magazines. Talking about their breasts, what he would like to do
them." See idat 552:25-553:1-3Plaintiff testified that Divorl didhis "on more than one
occasion."See idat 553:4. Finally, Plaintiff testified that, although supervisors in the jail af

time removed the magazines, they would reti8ae idat 562.

Sexual commentsPlaintiff testified that"[o]n one occasiorQfficer Hedrick would
makereference to the size ofy chest[.]" See idat 546:16-19. Moreoveshe statethat other
officers "would make references to rbwytt, they would makeeferences to my chest and what

they would like to do sexually.See id at 549:4-6.

Divorl. Plaintiff testified that, in 2008 when she started to work take she expressed

to Corporal Ferro and others that she "couldn't work with [Divorlinbde me feel very

® Defendant makes a curyaargument thathe Court cannot consider Divorl's 2005 conduct

vith

one

because it occurred beyond Title VII's 38y statute of limitationsTo the contraryPlaintiff
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uncomfortable the way he would look at me, the way he wwatdh me, and | asked and |
expressed many times pssadon't do that. | cannot wonkth him." See idat 550:1-5.
Furthermore, she testified that, during training in 2005, Divorl "would come up behind me
his hand around my around my chair and have his head right next to mine, breathing dow
neck continuously and he would come up behind me atirttes" See id at 550:7-11.Plaintiff
asserted that shasked him to stop, it didn't stop. | said something to Corporal Ferro and |
said he talked tfDivorl] and he said that he was training and he needed to wat¢j'y&ee id
at 550:11-14. Moreover, in February 2007, Plaintiff again reiterated to co-workesséhdit
not want to work alone with DivorlSee idat 557. In addition Plaintiff described the following

interaction that took place in October 2007:

Divorl brought in a chair, massaging chairHe asked me if | wanted to sit in
thatchair and | said no. So he sat in the chAs.he sain the chair, he kept
moaning and he kept saying, "Oh, | can feel my balls vibratiAg that point |
got up and left the intake area because | couldn't be with him.

See idat 550:18-23.

Plaintiff testified that she reported this interaction to Corporal Toolan who tajg@&ePolacco
who then brought it to Lieutenant Beck&ee idat 551. Plaintiff then had a meeting with

Lieutenant Becker, Sergeant Polacco, and DivBde id. She described the meeting as follow

contends "[c]laims for a hostile work environment . . . may properly include acideotits 300+
day period '[p]rovided that an act contributing to the claim occurs within thg pkeriod[.]™
Trinidad v. N.Y. City Dep't of Correctipd23 F. Supp. 2d 151, 165 (S.D.N.Y. 2006) (quotati
and othecitatiors omitted. As the Court previaly discussed, "[a] plaintiff, . .may base he
hostilework environment claim on events outside the limitations period as longtae @9ts
occurringbefore the 300-day periodkpired are ‘part of the sametimnable hostile work
environmenpradice,'and (2)at least one act contributing to the claim occurs within the
limitations period."SeeDkt. No. 55 at 6-7 (quoting\atl. R.R. Passenger Corp. v. Morg&36
U.S. 101,] 120 [(2002)] The Court finds that the 2005 incidents are part ofsime actinable
hostile work environment as the events that took place during the limitations padod; a
thereforejt will consider the 2005 events when deciding whether a hostile work environmg
exists.

put

n my

e

S

o
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Lieutenant Becker askedenwhat happened, I told him the story, at which point
he handed me a letter and he asked- he said, "What do you want me to do
with him? Do you want him fired?" | said, “ | can't do that. | don't want him
fired, | don't want any repercussions for his wife and his cilol, | don't want
him fired but Ican't do that.l don't have the power to do thatde had a letter
already drafted on his desk and said, ttf8e matter is resolved¥ou don't want
him fired?" | really didn't think | had a @ice. They're allsitting there.He had
me in a room by myselfl hadnobody else with me. | didn't know what | was
goinginto. | had no ideaThe letter was already don&o Isigned the letter.

See idat 551:12-25.

On crossexamination, Plaintiff later explained that she felt "intimidated" at this meefieg.id.
at 558:14, 19; 567:11, 23. Plaintiff testified that she left the meeting cr@ieg.id at 568.
After this meeting, "on rare occasions" Plaintiff would have to work with Diwatil he was
eventually taken off in-take because of an argument with another of8eeridat 552.
According to Plaintiff, no one ever followed up with her after her meetinghigilitenant

Becker. See id

Plaintiff's mental stae. Plaintiff testified that she found "the comments, the magazir
the physical conduct” offensivéSee idat 554:1-4.Moreover, Plaintiff testified thatfter she
began to work wittbivorl “five nights a weel{she]began to withdraw frorfher] life, [her]
children. [She]began having marital issues becajsbee]couldn't talk tdher] husband.[She]
became very depresseary anxious, anfshe]hada hard time going te- dayto-day life and

[she]hated coming to work.See idat 554:10-15.

In addition to Plaintiff's testimony, forméHaintiffs Reyes and Legg corroborated
Plaintiff's account regarding the pornography and sexually explicitreseaers.See id at 100-

01; 505-10.

Viewing the totality of the evidence, the jury could have fairly concluded thatt#

was consistently exposed to offensive pornographic materials and scersrasawell as

-13 -
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inappropriate comments describing these images. The pervasivenessligittheatlerial in the
jail, although insufficient in and of itself to establish a hostile work environment, €guns
favor of finding that a hostile work environment existed. Furthermore, Plairsfsibjected td
several sexually offensive encountasigh Divorl. First, Plaintiff testified that Divorl would
comment about her physical features in a suggestive way. Second, Plaintiff hadDobear
describe the pornographic images that he was viewing in front ofFrally, Divorl
commented thdte "could feel his balls vibrating" while seated on a masslagir. These
comments and actions have obvious sexual overtones and are both objectively and subjgctively
offensive. Furthermore, Plaintiff complained that Divorl came up behind her anbdutemtwn
her neck and would always stare at her and make her feel very uncomfortable. Attresey
incidents are not obviously sexually based, the Quoast still considethem when deciding

whether Plaintiff suffered a hostile work environment.

Defendant argues, in essence, thatausdormer-Plaintiffs Reyes and Legg failed to

obtain a favorable jury verdict, the jury must have concluded that the pornographicrmaagaz
and screensavers did not contribute to a hostile work environment. Howeuarffpresented
additional and different evidence from which the jury could have concluded that Plamitiffot

formerPlaintiffs Legg and Reyes, suffered from a hostile work environment. In that regard

Plaintiff was the only person who had to suffer Divorl's conduct, and she also had totllead i

intimidating meeting after she complained about Divorl's massage chair coninigmtssum

" Defendant argues that courts have rejected the argument that "a failure adéguatebdiate
sexual harassment itself constitutes an act that may contribute to a hostilenwakraent'’
SeeDkt. No. 138 at 24 (quotingincher v. Depository Trustral Clearing Corp.604 F.3d 712,
724 (2d Cir. 2010))However, thgury could have considedthe meeting, not as a failure to
mitigate the sexual harassment, but rather as an attempt to-atrori®jaintiff into rejectinghe
option to movdorward withformal chargesnd forcing her to confront her harasser in an unsafe
environment.
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and substance of Plaintiff's evidence was simply more substantidhtitasfformer-Plaintiffs

Legg and Reyes.

Moreover, "[the Court's task on a Rule 50 motion is not to examine different aspec
the jury's verdict to determine whether they can be logically reconcitecdbne another.'In re
Vivendi Universal, S.A. Sec. Litig65 F. Supp. 2d 512, 546 (S.D.N.Y. 20Hif}'d sub nom. In
re Vivendi, S.A. Sec. Litig838 F.3d 223 (2d Cir. 2016). Instead, the casrtd look at the trial
evidence and assess whether that evidence was sufficient to suppertibe" 1d. (citing Fed.
R. Civ. P. 50(a) ("If a party has been fully heard on an issue during a jury trial and thiencisu
that a reasonable jury would not have a legally sufficient evidentiary bdsisl for the party
on that issue, the court may . . . grant a motion for judgment as a matter of law(othetl))
citation omitted) Thus, to the extent that Defendassertghat the verdictvas inconsistent, thi
argument cannot form the basis for the granting of judgment as a matter @daed on thse
well-establishedtandards governing such motions, the Court denies Defendant's motion f
judgment as a matter of law because Plaintiff presented sufficient evidesiggport the jury's

finding.

Unlike Defendant's motion for judgement as a mattenefdacourt may grarta new
trial . . . even if there is substantial evidence supporting the jury's verdiC'Mgmt. Corp.,
163 F.3dat 13. Additionally, a courtis free to weigh the evidence ., and need not view it ir
the light most favorable to the verdict winnetd. (citation omitted) Nonetheless, @ourt
should only grant &ule 59"motion when the jury's verdict isdregious: Id. (quotation

omitted).

Plaintiff clearly presented sufficient evidence from which a reasonablegoulal have

concluded thaPlaintiff suffered a hostile work environment. In other words, it cannot be s

s of

J7J

d
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that the jury's verdict was "egregious.” Therefore, fanyof the same reasons as stated abd
the Court finds that there is no persuasive re&sgnant a new trial with respect to whether

Plaintiff suffered a hostile work environment.

Establishing that a hostile work environment exists, howevenly the first step in
determining whether the defendant is liablde plaintiff must also showhat there is reason tg

impute the existence of the hostile work environment to the defenfias¥/ance v. Ball State

Univ,, 133 S. Ct. 2434, 2439 (2013)onell v. Dep't of Soc. Sery4.36 U.S. 658, 690-91 (1978).

b.Imputing the conduct to the employerTitle VII

"Where the harassment is attributed to a supervisor with immediate or sucgessivel
higher authority over the employee, a court looks first to whether the supsrbisioavior
‘culminate[d] in a tangible eployment action' against the employee[Hétrosino v. Bell At).
385 F.3d 210, 225 (2d Cir. 2004) (quotation omitted). If sloe 'employer willjpso factg be
vicariously lable[.]" Id. (Quotation omitted). However, "lven the harassment is attribble to
a coworker, rather than a supervisor, the.employer will be held lidé only for its own
negligence.”Duch v. Jakubelb88 F.3d 757, 762 (2d Cir. 2009) (quotigtasio v. Perkin
Elmer Corp, 157 F.3d 55, 63 (2d Cir. 1998)'The Courtanalyzes whether an employer's

remedial actions were sufficient based on the totality of the circumstari&@sth v. Town of

Hempstead Dep't of Sanitation Sanitary Dist. No/2B F. Supp. 2d 443, 454 (E.D.N.Y. 2011).

(citation omitted) In this casethe harassing conduct was attributable to Plaintiffevockers,
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not her supervisors. Thus, the Court must consider only whether Defendant's remedial actions
were sufficient.

As the Court instructed the jury, "plaintiff must proveabgreponderancaf the evidencs
that the Defendant County failed to provide a reasonable avenue for her comg{aimvpor in
the exercise afeasonable caugsic] should have known, about the hostile work environmentt
and yet failed to take appropriate legation! SeeDkt. No. 137-8 at 716:19-28Before
considering whether Defendant's response was appropriate, it is importamw Defendant's
sexual harassment poliéy.

The policy describes sexual harassment, in pertinent part, as "unwelexnaé s
advancesrequests for sexual favors and other verbal or physical conduct of a sexual natufe wh
... such conduct has the purpose or effect of unreasonably interfering with an individual's wor
performance or creating an intimidating, hostile, or offensive working@mwient." SeeDkt.
No. 137-1 at 2. Upon receiving a complaint, the internal affairs officer is supposed to

"substantiate the complaint” and "determine if [the] victim is willing to settle the matter

—

informally.” See idat 3. Regardless of whedh the victim determines to handle the complair
formally or informally, a subsequent review is requir&ee id. Furthermore, Ulster County's
specific policyprovidesthat "[a]ll complaints will be treated seriously and will be investigated
promptly." See idat 4. Moreover, the policy provides that "[a]n attempt to resolve the issye
between the involved parties may be made in appropriate c&es.id In 2006, Ulster

County's policy was updated to explain that "[a]ll information provided by conjatds]of

8 Although Plaintiff alleges that several Corporals had explicit screessaneheir computer
screens, there is no evidence that these individuals were "empowered implbgee to take
tangible employrant actions against the victiflance 133 S. Ct. at 2439; thus, they do not
qualify as supervisors for the purpose of Plaintiff's Title VII claims.

® There are two relevant policies: the Sherriff's policy atslddCounty's policy.SeeDkt. No.
137-1.
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harassment, and the investigations that follow, will be handled with the utmostidiscre
possible under the circumstanceS&e idat 7. The investigation is intended to include
"questions to the complainant, thkkeged harasser, and any witnesses, recognizing that con
confidentially may not be possibleSee id After a decision has been mademust be
communicated promptho the impacted partiesSee id

Moving to the factual basis of Plaintiff's claithere are three groups of facts that the

nplete

Court should consider separately when determining whether the conduct should be imputed t

Defendant.First, there were the 2005 allegations regarding Divorl's conduct during ¢rainin
Second, there were tigeneral complaints regarding the pornographic magazines and
screensaversFinally, there were Divorl's 2007 comments involving the massage chair.
As described above, Plaintiff complained that, in 2005, Divorl would come up from
behind her, breath dowrehneck, and stare at hdbivorl's actions made Plaintiff feel
uncomfortable, and she complained to Corporal Ferro. Corporal Ferro, itotdrRJaintiff that

Divorl was training and that he needed to watch her. Defendant did not rebut Rlaotéunt

of her 2005 complaints but rather argued that Divorl's actions in 2005 were not sexualan natur

and therefore would not have triggered compliance with the sexual harassment Pioiazy.
Corporal Ferro refused to take any action with regard to Divorl's 2005 actions, théitsurt
that sufficient evidence supported the jury's finding that Divorl's 2005 conduct meypbed
to Defendant for purposes Bfaintiff's Title VIl claim because Defendant was negligent in
responding td?laintiff's complants.

With regard to the pornographic magazines and screensavers, Plaintifidékat as
she would complain about the explicit material it would be removed for a short peno of t

but ultimately come back. Defendant presented no evidence saffictently responded to the
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complaints of pornographic materials permeating the Mdreover, Plaintiff testified that it
was thecorporals and shift supervisors who used the explicit screensavers. In ligtgeofatis
as established at trial, ti@ourt finds that the evidence supported the jury's finthag
Defendant failed to respond adequately to complaints that other employees ang@igoer
viewed pornographic magazines and used explicit screen savers.

Finally, with regard to the massage chair comments, Plaintiff testified thatslaéte
complained to Corporal Toolan, he told Sergeant Polacco, who then relayed that infotmat]
Lieutenant BeckerLieutenant Becker held a meeting within a week ofrféifis complaint to
consider her issues with Divorl. Plaintiff's testimony paints a picture of angeehere she wa
intimidated into agreeing that she did not want to pursue a formal complaint and wag&not
any option between having Divorl fired and proceeding informally. Furthermoreding|
Divorl, the alleged harasser, in the meeting to address a sexual harassnmaint@mpears to
have directly contradicted Defendant's own policy of handling claims with 'thestit
discretion." SeeDkt. No. 137-1 at 7 A fair review of Defendant's sexual harassment policy
shows that, even crediting Lieutenant Becker's testimony, he mishandzmhtpkint by
inviting Divorl to the meeting to discuss Plaintiff's sexual harassment compiased on
Plantiff's version of this meeting, the Court finds that the jury had a sufficiesit badeterming
that Defendant failed to spondadequatelyo Plaintiff's complaint Accordingly, the Court
denies Defendant's motion for judgment as a matter of laalternatively,for new trial on

Plaintiff's Title VIl hostile work environment claim.

Ul

)
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c. Imputing the condat to the employer § 1983

Monelldoes not provide a separate cause of action against a municipal entity;"'ath
extenddiability to a municipal organization where that organization's [policy, pradiice,
custom] led to an independent constitutional violatidbegal v. City of New Yqrk59 F.3d
207, 219 (2d Cir. 200@Qxitations omitted) However, "[b]efore a municifity can be held liablg
under § 1983, it must be shown to have been 'the moving force of the constitutional viblat
Carmichael v. City of New YarB4 F. Supp. 3d 252, 262-63 (E.D.N.Y. 2014) (quoktanell v.
Dep't of SociaBervsof the City of New Yorld36 U.S. 658, 690-91, 694, 98 S. Ct. 2018, 56
Ed. 2d 611 (1978 (other citation omitted) In that regard,td prevail on a claim against a
municipality under section 1983 based on acts of a public official, a plaintiff is reqoipedve:
(1) actions taken under color of law; (2) deprivation of a constitutional or statigbty(B)
causation; (4) damages; and (5) that an official policy of the municipalitgdde
constitutional injury. Roe v. City of Waterbuyp42F.3d 31, 36 (2d Cir. 2008) (citation

omitted)

"The fifth element reflects the notion thatmunicipality may not be held liable under
8 1983 solely beause it employs a tortfeastir.Benacquista v. Sprat17 F. Supp. 3d 588, 5¢
(N.D.N.Y. 2016) (qutation omitted).Importantly, this elemenican only be satisfied where a
plaintiff proves that a 'municipal policy of some nature caused a constitutiondl Rog 542
F.3d at 36 (quation omitted).™In other words, a municipality may not be found liable simp

because one of its employees committed d"tdd. (quotation omitted).

The Second Circuit has stated that, althotigblated acts . . by non-policymaking
municipal employees are generally not sufficient to demonstrate a municiahcpslicy, or

usagp that would justify liability,they can be the basis of liability'they were done pursuant t

1%
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municipal policy, or were sufficiently widespread and persistent to support a fihdintpey
constituted a custom, policy, or usage' of which supervisors must have been avanesitk v.
Erie Cty. Water Auth.757 F.3d 31, 62 (2d Cir. 2014) (quotihgnes v. Town of E. Havet91
F.3d 72, 81 (2d Cir.2012)Moreover, "[a]Jcustom or policy of harassment and other
discriminatory acts giving rise to hostile work environment claims can fagrbakis of section
1983 claims."ld. (citations omitted).Therefore, the question isshether there is evidence that
‘a policymaking official ordered or ratified the employee's actioegher expressly or tacithy.

Id. (quottion omitted)
In this case, the Court instructed the jury that

[a] policy, custonor practice means a pergst, widespread or repetitioasurse

of conduct by public officials or employees that, although not authobozed

which may be contrary teyritten law or expressed municipal policy, that is so
consistent, pervasive and continuous that the Defei@amtty's policymakers

must have known about it, so that, by their acquiescence, such policy, practice or
custom has acquired a force of law without formal adoption of announcement.

SeeDkt. No. 137-8 at 736:24-737:8.

In sum, to establish an official poliogy custom sufficient enough to manifésbnell
liability, a plaintiff must show one of three thing¢l) the &istence of an official policy. . .;(2)
that an official with final policymaking authority took action or made a specific decision that
caused the deprivation. .; or (3) the deprivation was caused by an unlawful practice amorgst
subordinate officials that was so widespread as to imply constructive acqoesgepolicy-
making officials . . ." Rogers v. City of New Britail89 F. Supp. 3d 345, 358 (D. Conn. 201F)

(internal citations omitted).

Here, Plaintiff does not assert that there was an official policy that chesed

discrimination, nor does she assert that an official with final pohaking authority took any
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action that discriminated against h&ather, Plaintiff relies exclusively on the argument that
unlawful practice among subordinates was so widespread as to imply constiagtiescence
As with Plaintiff's Title VII claim, her § 1983 claim rests on threequrifactual occurrences.

As recounted above, those include the general complaints regarding the pornageajaames
and screensaverthe 2005 allegations regarding Divorl's conduct during training, and Divol

2007 comments involving the massage chai

In the first instance, Plaintiff's testimony regarding the pervassgeof the pornographi
material and use of explicit screen savers is suffi@antigh that the jury could have conclud
that officiak at the jail acquiesced to its existencen t@e other hand, the evidence presented
trial was insufficiento prove that Defendant had a policy that authorized Divorl's harassing
behavior!® Indeed, the testimony regarding Divorl's harassment focused on twoelglati
isolated incidents occurmgntwo years apartAccordingly, viewing the working environment is
viewed in its entiretythe Court findghat, as a matter of law, Plaintiff's 8§ 198&stile work
environment claim fails because she did not present sufficient evidence thattilleeNurk
environment was a result of a municipal policy or custom. Accordingly, the Conts gra

Defendant's motion for judgment as a matter of law with regatddalaim.

C. Damages

Although not stating as much, Defendant is in substance asking the Court fattituren

A remittitur, in effect, is a statement by the court that it is shocked by the guvgisl of

10 plaintiff argues that a municipal policy is evident because officials at theiled farespond

the

S

)
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properly toherEEOC complaint.However, Plaintiff presented no evidence at all regarding any

alleged harassmeatcurring after she filed her complainthus, this cannot be a basis to
conclude that there was a municipal policy.

-22.



damages|.]"'Dotson v. City of SyracusBlo. 5:04€CV-1388, 2011 WL 817499, *13 (N.D.N.Y.
Mar. 2, 2011) (quotingsmail v. Cohen899 F.2d 183, 186 (2d Cir. 1990)). Upon granting a
motion for remittitur, "a plaintiff [must] choose between reduction of an exeegsrdict and a
new trial." Earl v. Bouchard Transp. Co., InQ17 F.2d 1320, 1328 (2d Cir. 1990). In
considering a motion for remittitur, "a district court should remit the juryardwanly to the

maximum amount that would be upheld by the district court as not exceslslvat'1330.

In this case, the jury awarded Plaintiff $200,00@dmpensatory damages with respeq
to her Title VII claim. During her testimony, Plaintiff offered the following description of he
emotional distress: "After Officer Divorl and | began working togetivernights a week, |
began to withdraw from my life, my children. | began having marital issuesibed couldn't
talk to my husband. | became very depressed, very anxious, and | had a hard time gging
to-day life and | hated coming to workSeeDkt. No. 137-8 at 554:10-15. Moreover, Plaintiff
statel that she was prescribed aatixiety medication. According to Plaintiff, "[t|he medicatid
tfook] [her] case out of the 'garden variety' category of emotional distress lémaDkt. No.

136 at 34.

As Plaintiff herself asserts,'[s]ignificant’ emotional distress claims differ from the
gardenvariety claims in that they are based on more substantial harm or morevefiemsduct,
are sometimes supported by medical testimony and evidence, evidence adritdpt@
healthcare professnal and/or medication, and testimony from other, corroborating witnéss
MacMillan v. Millennium Broadway Hote873 F. Supp. 2d 546, 560 (S.D.N.Y. 2012) tqtion
omitted). Plaintiff, however, produced only vague testimony regarding her allegtdreal
distress.Importantly, there was no testimony from a medical professional or anypeisen to

corroborate Plaintiff's allegation®or did she establish that the medication she took was

—
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directly related to the hostile work environment she suffered. Thus, none of the guitié¢ss

calling cards of a significant emotional distress claim are present in Plaicdisie.

FurthermoreMacMillan presents a factual analogue to this cdaghat case, the
plaintiff's only testimony regarding hism®tional distress was that working with his boss was
"horrible," and his daughter provided some "marginally more descriptitretes/” that the
plaintiff "was always sad,” "wasn't happy anymore" and "wasn'ameself."ld. at 561. The
MacMillan court concluded that "[s]uch evidence, at best, demonstrates 'garden variety'
emotional distress.1d. After a lengthy discussion of other garden variety emotional distreq
cases, the court concluded that a new trial concerning damages would be ordesath@inles
plaintiff agreed to remit his compensatory damage award from $125,000 to $38d¥@lat

563.

In garden variety cases, "the evidence usually is limited to the testimdmgy plaintiff,
who describes the emotional distress in vague or conclusory terms, present wrimm
evidence of medical treatment, and offers little detail of the duration, sgwerdonsequences
of the condition."Reiter v. Metro. Transp. Auth. of N.Xo. 01 CIV. 2762, 2003 WL
22271223, *9 (S.D.N.Y. Sept. 30, 20(8jtations omitted) Based on the sparse evidence
Plaintiff presented regarding her emotional distress, the Condudes thaPlaintiff's

emotional distress roperly classified agarden variety."

The cases Plaintiff cites in support of her dansaageard are inapposité&irst, she relies
on Phillips v. Bowen278 F.3d 103 (2d Cir. 2002), where the Second Circuit upheld a jury'g

award of $400,000See idat 111. The court described the evidence presented as follows:

[p]laintiff submitted evideoe of ongoing harassment by each defendant over a
five-year period. Phillips and her boyfriend testified in detail about her emotional
distress, physical illness, and the effects of defendants' conduct on hglelifes
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and relationshipsPhillips’ coworkers testified about the deterioration they
observed in PhillipsOther less direct indicia of plaintiff's damages came from
the defendants themselves, who unapologetically described their treatment of
plaintiff.

Id. at 111-12.

Plainly, the evidence iRhillips was quantitatively and qualitatively greater than what Plaintiff

presented in this case. Plaintiff recognizes as much but argudsettaise the award was

issued more than a decade ape Court could consider inflation to conclude that heardvs

reasonable in light dhillips. SeeDkt. No. 136 at 35 (citin@iSorbo v. Hoy343 F.3d 172, 18%

(2d Cir. 2003)).Phillips, however, was not a garden variety caiserefore Plaintiff's reliance

on Phillips is unavailing.

Even so, "a court is not required to remit a large @oonomic damage award, even

where evidence of emotional damage consists solely of plaintiff's testimblgndez v.

Starwood Hotels & Resorts Worldwide, In¢46 F. Supp. 2d 575, 601 (S.D.N.Y. 2010) (citatjon

omitted). "However, when a court is convinced that the jury's award is entirely out of prop
to the Plaintiff's injury, and was motivated by sympathy rather than by eeidémarm,
remittitur is the appropriate remedyld. (concluding that the jury felt sorry for the plaintiff an

thereby remitted the award of compensatory damages from $1,000,000 to $10,000).

In this case, Plaintiff only testified that she suffered emotional dsstres.ccount of
Divorl's conduct. She did not attribute any emotional distress to the pornographmmasga
screensavers; nor did she testify that she suffered any emotional injumgsgpect to Divorl's
conduct in 2005. In sum, because the jury's award of $200,000 was clearly excessive, th
grans Defendant's motiofor a new trial with respect to Plaintiff's Title VII claim unless

Plaintiff agrees to aemittitur reducing the award to7$,000.

prtion
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V. CONCLUSION

Having reviewed the entiffde in this matter, the partiesubmissions, and the digable
law, and forthe abovetated reasons, the Court hereby

ORDERS that Defendant's motion for judgement as a matter of law with respect to
Plaintiff's Title VIl claim,seeDkt. No. 138, iDENIED; and the Court further

ORDERS that Defendant's motion for judgment as a matter of law with respect to
Plaintiff's § 1983 claimseeDkt. No. 138, iISGRANTED ; and the Court further

ORDERS that Defendant's motion for a new trial with respect to Plaintiff's § 1983 ¢
seeDkt. No. 138, iIDENIED as moot and the Court further

ORDERS thatDefendant's motion for a new trial with respect to Plaintiff's Title VII

claim,seeDkt. No. 138, ilGRANTED unless Plaintiff agrees to a remittitur§d5,000 Within

ten daysof the date of this Memorandum-Decision and Order, Plaintiff shall notify the Court

and opposing counsel in writing whether shk elect to accept a remittitur that reduces the
jury's award t&75,000. If Plaintiff accepts the remittitur, the Court wihterjudgment
accordingly. If Plaintiff rejects the remittitur, the Court will set a datedanewtrial regarding
Plaintiff's Title VIl claim; and the Court further

ORDERS that Plaintiffs' motions for attorney'sds and costsgeDkt. Nos. 106, 125,
areDENIED without prejudice to renew, if appropriate, after the Court enters a final

judgment in this case.

IT 1S SO ORDERED.

Dated:August 2, 2017 fg% ol
Syracuse, New York Freder#k J.&cullin, Jr.

Senior United States District Judge
- 26 -
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