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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

MEDIA ALLIANCE, INC., and
STEPHEN C. PIERCE,

Plaintiffs,
-V - Civ. No. 1:09-CV-659
(LEK/RFT)
ROBERT MIRCH,Commissioner of Public Works
for the City of Troy, individually and in his official
capacity and CITY OF TROY,

Defendants.

RANDOLPH F. TREECE
United States M agistrate Judge

MEMORANDUM-DECISION and ORDER

u Plaintiffs seek leave to amend their Cdanpt in order for the Plaintiff Stephen
C. Pierce to seek compensatory damatiesPlaintiffs to pursue punitive damagegs
against Defendant Mirch, and to pleadanell claim' against the City of Troy. Dkt.
No. 24, Mot. to Amend Compl., datddine 4, 2010. The Defendants oppose the
Motion. Dkt. No. 25, John B. Casey, Esq. Aff., June 18, 2010. For the following
reasons, the Motion @ranted.
|. THE COMPLAINT
Although the Court assumes the partigshiliarity with the facts of this

litigation, a brief recitation is warranted.

! Monell v. New York City Dep’t of Soc. Serv6 U.S. 658 (1978%ee infraPart I1.A.2
at pp. 12-14.
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In March 2008, the Plaintiff offered togtilay artist Wafaa Bilal’s digital work,
“Virtual Jihadi” at the Sanctuary of Indendent Media. Defelant Mirch, who was
also the Commissioner of Public Works foe t@ity of Troy, issued a press releage
and appeared on a radio talk show dencmuméilal’'s work andrequesting that the
Plaintiffs retreat from showing this exliiland subsequently participated in a publ|c
protest against the display. Upon therapg of the display, Troy’s Department of
Public Works performed an unscheduled inspection of the Sanctuary’s building,
issued a citation identifying code violations, and directed that there should Qe no
assembly for any reason until the allégede violations are correcteSlee generally
Dkt. No. 1, Compl.

Plaintiffs allege that Defendants’tafiatory use of their law enforcement

authority violated Plaintiffs’ fundamentagjhts to free speech, assembly, due procgss

9%
o

and equal protection under thedgj Fifth, and Fourteenth Amendments of the Unitg
States Constitution as well as provisions of the New York State Constitution.
Defendants dispute Plaintiffs’ allegatiomslaassert several affnative defenses and
a counterclaim for reasonable attorney f@essuant to 42 U.S.C. § 1988. Dkt. Na.
8, Ans.

There are three primary bases for Riiffis’ Motion to Amend. Initially,

Plaintiffs demanded a declaratory judgment, permanent injunctive relief, nominal




damages, and reasonable attorney feesnpCat Wherefore Clause. Apparently,
upon further evaluation of Plaintiff Piersedeposition on June 24, 2008, at which lhe

advised the Defendants that he contextgal seeking psychiatric or psychological

treatment, suffered emotional and merdatress, elevated blood pressure, an

d

further adding by the proposed Amended Claimpthat he suffered headaches, stress,

and insomnia, he wishes to modify his quest for damages from nominal to

compensatory. Dkt. No. 24, Proposed Am. Compl. at 1 10, 16, 53, Wher

Clause, & Ex. B, Pierce’s Dep., dated J@de 2008, at pp. 167-68. Next, Plaintiff

propose allegations that an award ofifue damages against Defendant Mirch may

be warranted. In this respect, Plaintitilege that Mirch, in his capacity as

bfore
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Commissioner of Public Works, was personally involved and orchestrated the

issuance of the citation with the intentgréventing the public from viewing Bilal’s

exhibit and its message, and acted reckfeastl with callous indifference to the

Plaintiffs’ constitutional rights. For these reasons, Plaintiffs wish to pursue punjtive

damages.d., Proposed Am. Compl. at 1 10, B6, 42, 54, & Wherefore Clause.

Lastly, Plaintiffs assert that the City ®foy has a custom and policy of using coc

enforcement to stifle opposing politicaiewpoints, and Defendant Mirch, a$

Commissioner of Public Works, had final policy making authority to circumsct

Plaintiffs’ constitutional rights by directirntye issuance of the citation and closure
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the building as a place of public assemily. at 1 49-51.
1. DISCUSSION
A. Motion To Amend Standard

FED. R.Civ. P. 15(a) states, in pertinent pdhat leave to amend a pleadin
should be “freely given when justice so requireBllis v. Chag 336 F.3d 114, 127
(2d Cir. 2003). Indeed, leave to amend should be denied only in the face of
delay, bad faith, undue prejudice to the moovant, futility of amendment, or wherg
the movant has repeatedly failed to agéciencies in previous amendmerfeman

v. Davis 371 U.S. 178, 182 (196 Ayopelnicki v. Siegel90 F.3d 118, 130 (2d Cir.

2002) (citingChill v. Gen. Elec. C9101 F.3d 263, 271-72 (2d Cir. 1996)). Distri¢

courts are vested with broad discretiogitant a party leave to amend the pleading
See Local 802, Assoc. Musicians of Gee&lew York v. Parker Meridien Hotdl45
F.3d 85, 89 (2d Cir. 1998). “The party opposing a motion for leave to amend ha
burden of establishing that granting sleave would be unduly prejudicial Riew

York v. Panex Indus., Ind997 WL 128369, at *2 (W.D.N.Y. Mar. 14, 1997) (citin
Saxholm AS v. Dynal, In@38 F. Supp. 120, 123 (E.D.N.Y. 1996&@e alsd.amont

v. Frank Soup Bowl2000 WL 1877043, at *2 (S.D.N.Y. Dec. 27, 2000) (citatio
omitted). This requires the non-movant to “do more than simply claim to

prejudiced.”Bryn Mawr Hosp. v. Gatesville Elec. Supply G@.76 F. Supp. 181, 185
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(E.D. Pa. 1991).

Here, Defendants complain that gr@posed Amended Complaint should 4
denied on the grounds that it is untimehyg causing them to be prejudiced, and th
it is futile.

1. Untimely and Prejudice

In determining what constitutes pudjce from the amendment of a pleading,

courts within the Second Cirit generally consider “wheghn the assertion of the new

claim or defense would (i) requireetfopponent to expend significant additional

resources to condudiscovery and prepare for trial; (ii) significantly delay th
resolution of the dispute; or (iii) previaihe plaintiff from bringing a timely action in
another jurisdiction."Monahan v. New York City Dep't of Cor214 F.3d 275, 284
(2d Cir. 2000) (quotindBlock v. First Blood Assoc988 F.2d 344, 350 (2d Cir.
1993)). Courts will further consider whether the opponent was otherwise on n

of the new claim, and whether that claintides from the same facts set forth in th

original pleading.See, e.gHanlin v. Mitchelson794 F.2d 834, 841 (2d Cir. 1986)|

Tokio Marine & Fire Ins. Co. v. Employers Ing86 F.2d 101, 103 (2d Cir. 1986).
A delay in asserting either a new cao$action or an affirmative defense fo
a significant period of time may result in a finding of prejuditmited States v.

Cont'l lllinois Nat’'l Bank and Trust Co. of Chicag889 F.2d 1248 (2d Cir. 1989).
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Where the motion to amend is made a#iar“inordinate delay,” a court has thg
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discretion to deny leave of that amendmeéhtavelers Indem. Co. v. Goslin2Z003
WL 21230376, at3 (N.D.N.Y. May 27, 2003) (citingCresswell v. Sullivan &

Cromwell 922 F.2d 60, 72 (2d Cir. 1990)). Irder to deny a motion to amend on the

\U

ground of delay, said gund must be accomapied by either bad faith or undug
prejudice. Block v. First Blood Assocs988 F.2d 344, 350 (2d Cir. 1993ge also
United States v. Cont’l lllinois Nat'l| BanlB99 F.2d at 1254 (delay alone is gn
insufficient ground to deny a motion to ami¢. However, “théonger the period of
an unexplained delay, tHess will be required of #thnonmoving party” to show
undue prejudice Evans v. Syracuggity Sch. Dist 704 F.2d 44, 47 (2d Cir. 1983]
(“The proper standard is one that balartbedength of the delay against the resulting
prejudice.”). For example, if said @mdment causes an undue prejudice by requir|ng
additional discovery or unnecessarily coroates the litigation, the motion to amengd
may be deniedKovian v. Fulton County Nat’'| Bank and Trust CI992 WL 106814,
at*2 (N.D.N.Y. May 13, 1992). And, as amander, “[t]he party opposing a motion
for leave to amend has the burden of establishing that granting such leave wopld be
unduly prejudicial.” Trudeau v. New York State Consumer Prot, 2806 WL

1229018, at *4 (N.D.N.Y. May 4, 2006) (quotitngw York v. Panex Indus., Inc

1997 WL 128369, at *2 (W.D.N.Y. Mar. 14, 1997)).




Defendants posit that Plaintiffs undulylaged in bringing this Motion. In
support of their charge that the propossmmiendments are inordinately tardy
Defendants highlight that the modificatiare being alleged two years after Plaintifi
filed a notice of claim and motkan a year after the filingf the Complaint. Dkt. No.
25 at Y 4-7. Questioning Plaintiffs’ motive for the proposed amendme
Defendants remark that initially Plaintifésly wanted to vindicate their civil rights
and protect their right to freedom ekpression, but nowhe litigation has been
converted into a “shake downld. at Y 7 & 8. And, they argued that because of {

delay, consequently they have been prejudiced.

The Court could not disagree more. Twion that there is even a delay is

relatively oblique. Evidently, Defendants didt take into account this case’s brie
litigation history. On October 12, 2009, the parties submitted a joint civil c
management plan proposing a June 11, 2010 deadline for both joining new partis
amending pleadings. Dkt. No. 9. Aftle Rule 16 Conference, which was held ¢
November 4, 2009, the Court issued afohm Pretrial Scheduling Order, whiahter

alia, set March 5, 2010, as tdate to amend pleading®kt. No. 13, Sch. Order,
dated Nov. 4, 2009. Because Plaintifsitorneys had shifted the litigation
responsibility from one attorney to anothlaintiffs filed a Letter-Motion seeking

to extend the March 5, 2010 deadline, . 15, which was granted, Dkt. No. 17
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The revised deadline was May 14, 2010. Dkt. No. 17.

On May 11, 2010, Plaintiffs filed a Main to Amend their Complaint, Dkt. No,

18, without abiding by this District’'s LocdRule to meet and confer with theif

adversary and then with the CourN.D.N.Y.L.R. 7.1(b)(2). Accordingly, that
Motion was stricken from the case dockddkt. No. 19. Eventually, the Court
convened a telephone conferermethe record, to discuss Plaintiffs’ Application an
a thorough discussion ensued. Consequgetitty Court granted Plaintiffs’ Letten
Request to file a motion to amend andHertset a briefing schedule. Dkt. No. 21
Text Order, dated May 27, 201W/ithin less than a weeR)aintiffs filed their Motion
to Amend. Dkt. No. 24. The above chronology illuminates that Plaintiffs filed 1
Motion to Amend consistent with the pias’ initial agreement and the subseque
adjustment to the Scheduling Order. T finds that there is no inordinate delq
in filing this Maotion.

As to the element of prejudice, if amyist, it too is rather obscure. Thg
additional allegations are derived frothe facts alleged in the Complaint.
Notwithstanding Plaintiffs initially limiting its quest for declaratory and injunctiy
relief, as well as nominal damges, Defendants can hardlich surprise that Plaintiff
Pierce may ultimately seek compensatonydges. On Jurts 2008, approximately

one year prior to filing the ComplairRRjerce was interrogated by Defendants duri

d

his

nt

Yy

11”4

/e




a 50-H hearing regarding his emotionatokss and damages. Nor can they ple
surprise that Plaintiff would contemplat®lanellclaim, especially when considering
Mirch’s alleged conduct anddconceivable position as a final policy maker. TI
only conceivable surprise, albeit a tenuousatri®est, might be the claim for punitivg
damages.

Other than Defendants referring to #treendments as alfakedown,” there is

no hint of bad faith. The amendmeiits not cause an atlidnal expenditure of

resources nor do they complicate the caSensidering that this litigation is at the

midpoint of the pretrial litigation phase, any existing prejudice can be remedie
amending the Scheduling Ord&ee infraPart 11.B. Hence, the filing of the Motion

to Amend is neither dilatory nor prejudicial.

2. Futility

Next, the Defendants assert futility as a basis for denying this Motion.
The Second Circuit has statbdt where futility is raised as an objection to the moti
to amend, and

[wlhere it appears that grantingave to amend is unlikely to be
productive, . . . it is not an abused$cretion to deny leave to amend.
See, e.gFoman v. Davis371 U.S. at 182, 83 S.Ct. at 230 (denial not
abuse of discretion where amendment would be futdeglth-Chem
Corp. v. Baker915 F.2d 805, 810 (2d Cir.1990)here . . . there is no
merit in the Proposed amendmengs\Me to amend should be denied”);
Billard v. Rockwell International Corp683 F.2d 51, 57 (2d Cir.1982)
(denial not abuse of discretion where plaintiff had had “access to full

-O-

ad

\1”4

d by




discovery” in a related case).
Ruffolov. Oppenheimer & Cp987 F.2d 129, 131 (2d Cir. 1993).

As futility is an appropriate basis for denying leave to amend, such de
should be contemplated within the refards necessary to withstand a motion
dismiss pursuant toeB. R.Civ. P. 12(b)(6).Dougherty v. Town of North Hempstea
Bd. of Zoning Appeal282 F.3d 83, 88 (2d Cir. 2002) (citirgjcciuti v. N.Y.C.
Transit Auth, 941 F.2d 119, 123 (2d Cir. 1991)). On a motion to dismiss,
allegations of the complaintust be accepted as trigee Cruz v. Betd05 U.S. 319,
322 (1972). Nevertheless, “the tenet thatourt must accept as true all of th
allegations contained in a complaininapplicable to legal conclusionsAshcroft
v.lgbal _ U.S. ,129S.Ct. 1937, 1949 (2009k Tral court’s function “is merely
to assess the legal feasibility of the complaiot to assay the weight of the evideng
which might be offered in support thereofseisler v. Petrocel]i616 F.2d 636, 639
(2d Cir. 1980).

A motion to dismiss pursuant to Rule 12(b)(6) may not be granted so lor
the plaintiff's complaint includes “enougladts to state a claim to relief that i
plausible on its face.Bell Atl. Corp. v. Twomb\550 U.S. 544 (2007Ashcroft v.
Igbal, U.S. 129 S.Ct. at 1950 (citiigrombly. In that respect, “[threadbare
recitals of the elements afcause of action, supportegmere conclusory statement

do not suffice.”ld. at 1949 (citation omitted). “A alm has facial plausibility when
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the plaintiff pleads factual content thalows the court to draw the reasonab
inference that the defendantiable for the misconduct allegedA&shcroft v. Igbal

__U.S. 129 S.Ct. at 1949. This plausibility standard “is not akin to a ‘probak
requirement,” but it asks for more thaslaeer possibility that a defendant has act
unlawfully.” 1d. Thus, in spite of the deference the court is bound to give to
plaintiff's allegations, it is not proper foretcourt to assume that “the [plaintiff] car
prove facts [which he or shkhs not alleged or that the defendants have violated
... laws in ways that have not been allegekssoc. Gen. Contractors of Californial

Inc. v. California State Council of Carpented$9 U.S. 519, 526 (1983). The proces

e
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of determining whether a plaintiff has “nudged [his] claims . . . across the line from

conceivable to plausible,” entails a “contaypecific task that requires the reviewin
court to draw on its judicial experience and common sen&sticroft v. Igbal___
U.S. 129 S.Ct. at 1950-51.

In the scheme of things, Plaintiffs’ proposed amendments are minimal sinc

original Complaint is already an ample teah-paged recital of the events. In thai

pursuit of compensatory damages, Plaingtfd a basically benign paragraph allegir
Pierce’s emotional suffering at the handghaf Defendants. Nloing more would be
required. Regarding punitive damages, Ritighallege additional facts that portray

Defendant Mirch’s actions in a more austéght. By stating that Defendant Mirch

-11-
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used his office as Commissioner of Publuorks to secure a code enforceme

violation notice that had the provincessfutting down Plaintiffs’ Sanctuary Hall in

order to prevent the public from reviewigvery controversial piece of art, the

proposed Amended Complaint casts Miscpersonal involvement as reckless at
callously indifferent thereby chilling Plaintiffs’ constitutional rights.

The sole purpose of punitive damagdsisetribution andleterrence, and not
compensation.State Farm Mut. Auto. Ins., Co., v. CamppBB8 U.S. 408, 416

(2003). The Supreme Court has noted plauitive damages have long been award

against individuals in 8 1983 cases, but are not extended against a munidijiglity|.

of Newport v. Fact Concerts, Ing53 U.S. 247, 259-60 (1981). The prevailing rulg
on punitive damages have been evolutionand said definition has included th
reckless indifference to the rights of otheEsxxon Shipping Co. v. Baker U.S._,

128 S.Ct. 2605, 2621 (2008) (noting the availability of punitive damages ff

ed
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defendant’s conduct that is ocagjeous, owing to gross negligence, wilful, wanton, and

recklessly indifferent to theights of others, or behavi@ven more deplorable).
Recklessness can be where an “actor knowsasreason to know . . . of facts whic
create a high degree of risk of . . . harmamother, and deliberately proceed to act,
to fail to act, in conscious disregaofl or indifference to that risk.”ld. at 2622

(citation omitted; alteration in the original).
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Plaintiffs barely cross the finishing &nn pleading facts supporting a claim fg
punitive damages. Some of those purpoféets faintly resemble a mere recitatio
of the basic elements of punitive damagesich threadbare recital this Court ma

ignore. In our analysis though, the joindépreviously pled facts within the prism

of reckless indifference to a party®onstitutional rights gingerly moves the

amendments over the threshold from the corat®e to the plausibl at least at this
pleading stage.
The Court now turns to Plaintiffs’ proposklbnellclaim. A municipality may

only be liable for a constitutional violation if the violation results from an offic

policy or custom either of the municipalityaw makers or of those whose edicts or

acts may be fairly said t@present official policy Goldberg v. Town of Rocky Hill
973 F.2d 70, 72 (2d Cir. 1992) (citipnell v. New York Citpep’'t of Social Servs
436 U.S. 658 (1978)). A plaintiff must demonstrate a causal link between
deprivation of a constitutional right arad specific municipal policy or custom.

Gibson v. City of New York998 WL 960303, at *4 (E.D.N.Y. Dec. 9, 1998) (citin

Monell v. Dep’t of Soc. Sery#l36 U.S. at 691). A plaintiff must, however, asse

facts that support a claim that he was amof acts undertaken pursuant to a practi
equivalent to ae factgolicy. Conclusory allegatiorgse insufficient to state a claim

under the civil rights statutegzaison v. Van Zangdtl41 F.3d 1151 (2d Cir. 1998)

13-
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(unpublished decision) (citingarr v. Abrams810 F.2d 358, 363 (2d Cir. 1987)).
In establishing causation, a plaintiff neeat show that “[t]he policy or custom
used to anchor liability [was] containedan explicitly adopted rule or regulation.”
Sorlucco v. New York City Police De®71 F.2d 864, 870 (2d Cir. 1992ge also
Bostic v. City of Binghamtor2006 WL 2927145, at *5 (N.D.N.Y. Oct. 11, 2006
(quoting Sorluccq. Municipal liability may be demonstrated if the deprivatic
resulted from:

(1) an officially promulgatedpolicy endorsed or ordered by the
municipality, see Pembaur v. City of Cincinnatiy5 U.S. 469, 480
(1986); (2) a custom or practice the@so pervasive and widespread that
the municipality had either actual or constructive knowledge eé,
City of St. Louis v. Praprotnik85 U.S. 112, 130, 108 S. Ct. 915, 99 L.
Ed. 2d 107 (1988); (3) actions taken or decisions made by the municipal
employee who, as a matter of state law, is responsible for establishing
municipal policies with respect todlarea in which the action is taken,
see Praprotnikat 129-30; or (4) the failuref the municipality to train
its employees such that the failunses to the level of deliberate
indifference to the constitutional rights of othesse City of Canton v.
Harris, 489 U.S. 378, 385, 109 S. Ct. 1197, 103 L. Ed. 2d 412 (1989).
Perfetto v. Erie County Water Autt2006 WL 1888556, at *6 (W.D.N.Y. July 7
2006);see alsdorlucco v. New York City Police De®71 F.2d at 870-7Bostic
v. City of Binghamtor2006 WL 2927145, at *5.

Here, Plaintiffs do not propose facts tH&ge the municipality endorsed an officially
promulgated policy, or that a custom ocaglice was so widespread and pervasive tl
the municipality had constructive knowledgetor that themunicipality failed to

train its employees. Rather, Plaintiffs allégat the City of Troy stifle political and
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viewpoint expressions using “code em®ment as a guise, under the personal

direction and knowledge of Dendant Mirch” who was actg in his official capacity
as Commissioner of Public Works and hadlfanghority to promulgate such policy.

Dkt. No. 24-2, Proposed Am. Compl. at 1 49-51.

If a plaintiff complains that actions “wetaken or caused by an official whose

actions represent official policy, the couortist determine whether that official ha
final policymaking authority in the particular area involvedéffes v. Barne208

F.3d 49, 57 (2d Cir. 2000) (citations omittesBe also Roe v. City of Waterbusy2

F.3d 31, 39 (2d Cir. 2008) (citinteffes v. Barngs A municipal official “need not
be a municipal policymaker for all purposes [but] he must be ‘responsible unde
state law for making policin that areaof the [municipality’s] business.”Jeffes v.

Barnes 208 F.3d at 57 (quotinGity of St. Louis v. Praprotnilg85 U.S. at 123)
(emphasis in original). The question whether a municipal official has final
policymaking authority is a legal questiand must be determined on the basis
state law. Id. (citations omitted). Thus, the court must look to “relevant leg
materials, including state and local positive law, as well as custom or usage havi
force of law.” Jett v. Dallas Indep. School Dis#l91 U.S. 701, 737 (1989) (quotes
in Jeffes v. Barne208 F.3d at 57) (internal quotation marks omitted).

Liability may attach to the municipality if a deprivation was caused by Mit

-15-

T

of
yal

ng the

L

ch




and he was “responsible festablishing final policy.’Skehan v. Vill. of Mamaroneck
465 F.3d 96, 108-09 (2d Cir. 2006) (quotigmbaur v. City of Cincinna#75 U.S.

at 483,overruled on other grounds, Appel v. Spirid&31 F.3d 138, 140 (2dCir.
2008)). If Mirch was indeed a final decisionmaker for the City of Troy, t
municipality may be held liableSeePembaur v. City of Cincinnai75 U.S. at 485;
see alsaGronowski v. Spenced24 F.3d 285, 296-97 (2d Cir. 2005) (finding thi
because the defendant was plaédcymaker of the city, theity could be held liable);
Mandell v. County of Suffqli816 F.3d 368, 385 (2d CR003) (stating that becauss

the Suffolk County police commissioner had the “authority to set department-

personnel policies|,]” there was a suféiot basis to hold the county liable for

decisions made by the commissioner). Weighing these instructions, once 4
Plaintiffs allege sufficient facts to nudge the proposéohell claim from the
conceivable to the plausible and it passes muster under Rule 12(b)(6).

Lastly, the Court must address Dedants other assertions of futility.
Defendants’ Counsel’s Affidat recounts numerous factual disputes with Plaintiff

proposed allegationsSee generallipkt. No. 25, Casey Aff. Attorney Casey state

inter alia, that (1) Plaintiffs were informed abde violations relating back to 2007;

(2) punitive damages should not be a#al against Mirch who was similarly

expressing his personal opinions; and ()ddhad no personal involvement in eithg

-16-
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the inspection of the Sanctuary or issuthg code violation notice. First, and
probably overlooked by Defendants, Caseiffidavit is burdened by hearsay.
Second, these and other facts may be rappgopriately applicable when applying
Federal Rule of Civil Procedure 56 summaiggment standard, rather than the Rule
12(b)(6) standard, which considers ynihether causes of action have begn
adequately pled. At this juncture, fBeurt is precluded from opining on these facts,
since, in all likelihood, they will be thiellcrum for another dispositive motion or at

trial.

174
o

Accordingly, and for the reasorstated above, the proposed Amend¢
Complaint is not futile.

B. Scheduling Order

As stated above, to relieve the stingpofjudice, should any exist, and to give

Defendants an opportunity to explore throdggtovery Plaintiffs’ basis for a variety

of damages and the crux of thkonell claim, the Court will amend the Schedulin

(&)

Order as follows: (1) the discovery deadlis November 18, 2010; (2) the final day
to file dispositive motions is January 2811, (3) the trial ready date is April 20,
2011; and the trial date is May 15, 2011.

Therefore, Plaintiffs’ Motion to Am&d their Complaint, Dkt. No. 24, is

granted, and the Scheduling Order, Dkt. No. 13amsended as directed above.
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IT 1SSO ORDERED.

June 24, 2010
Albany, New York

agistrgte Judge
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