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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

TAYNA WOODALL,

Plaintiff,
-V - Civ. No. 1:11-CV-449
(RFT)
RICH ALBANY HOTEL, LLC,
NEW CASTLE HOTELS, LLCdoing business
as Holiday Inn
Defendants.

APPEARANCES: OF COUNSEL.:

Hacker, Murphy Law Firm JOHN F. HARWICK, ESQ.
Attorney for Plaintiff

7 Airport Park Boulevard

Latham, New York 12110

n| Office of Theresa J. Puleo MURRY S. BROWER, ESQ.
Attorney for Defendants

P.O. Box 12699

Albany, New York 12212

KLG Luz& GreenbergLLP THOMAS J. LUZ, ESQ.
Attorney for Intervenor Skywest Airlines

370 Lexington Avenue, 24Floor

New York, New York 10017

RANDOLPH F. TREECE
United States M agistrate Judge

MEMORANDUM-DECISION and ORDER

On April 21, 2011, Woodall commenced aetisity tort action, pursuant to 2§

~+

! With the parties’ consent, the Honorab#vrence E. Kahn, Senior United States Distri¢
Judge, pursuant to 28 U.S.C. § 636(c) amo. R.Civ. P.73, referred jurisdiction of this matter to
this Court. Dkt. No. 20.
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U.S.C. §1332(a), for injuries sustained dua tall on the Defendasitproperty. Dkt.
No. 1, Compl. Currently pending beforeetGourt is a Motion to Intervene filed by
Woodall's employer, Skywest Airlines - ASX Jet (hereinafter “Skywest”), through
Sedgwick Claims Management Services, ,lits third-party workers’ compensatior
administrator (hereinafter “Sedgwick”). DKo. 19, Mot. to Intevene, dated Jan. 19

2012? Skywest wishes to intervene inder to enforce a atutory subrogation

workers’ compensation lienSeeDkt. No. 16, Notice of Lien, dated Dec. 19, 2011.

Promptly thereafter, on January 23, 200&odall filed a Cross Motion seeking al
order finding that Skywest does not have lidMa&en. Dkt. No. 21, Pl.’s Cross Mét.
The Defendants likewise filed a timely respottsthe Motion to Intervene. Dkt. No.
23, Defs’ Resp. to Mdt. Instead of opposing the Motion, the Defendants do

object to Skywest’s intervention yet ask this Court to find Georgia’s law applici

to the workers’ compensation lien issugg & further hold that a proposed settlement

would not make Woodall “whole” as requirdoy that statute, thereby renderin

2 The Motion to Intervene is comprisedtbé following: Dkt. No. 19, Notice of Mot. to

Intervene; Dkt. No. 19-1, Sarah Smith Aff., dhfan. 18, 2012, with Exs. 1-5; Dkt. No. 19-3, Men.

of Law, dated Jan. 19, 2012.

¢ Woodall's Cross Motion is comprised of flelowing: Dkt. No. 21, Notice of Cross Mot.;

Dkt. No. 21-1, John F. Harwick Esq., Aff., datih. 23, 2012; Dkt. Nos. 21-2to 21-7 & 21-9, Exq.;

Dkt. No. 21-4, Notice of Lien; Dkt. No. 21-8anya Woodall Aff., dated Dec. 22, 2011, and, DK
No. 22-10, Pl.’s Mem. of Law, dated Jan. 23, 2012.

* The Defendants’ Response is compriseMofry S. Brower, Esqg., Affidavit, dated Feb
9, 2012, and a Memorandum of Law, with five Exhibits. Dkt. No. 23.
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Skywest’s lien unenforceable. As to th®ss Motion, Skywest filed an Opposition.
Dkt. No. 24.
I. BACKGROUND

Apparently Woodall, who is a forty-fotyear-old pilot, either sought lodging
at or was visiting the Holiday Inn, loeat on Wolf Road, Albay, New York, which
is owned and operated by the Defendatitss alleged that on December 28, 200
at approximately 9:15 a.m., Woodallpgled and fell on ice and snow that h3
accumulated, causing her injuries and damages. Woodall claims that her fa
precipitated by the negligence of the DefendaBteDkt. No. 1, Compl. As a result
of her fall, Woodall “sufferea fractured bone and torn tkge in [her] right wrist
. . . [which] kept [her] out of work for over a year and required surgery
postsurgical pain management injectioridkt. No. 21-8, Tayna Woodall Aff., dateo
Dec. 22, 2011, at § 5. Woodall is rigldnded and she has been advised that
“right wrist will never be the same,” whicconceivably may “interfere with [her]

ability to earn a living aan airline pilot.” Id. at 1 5-6. This mishap occurred whil

she was employed as a pilot for Skywaesitl, accordingly she applied and receive

* A Memorandum of Law, dated Februdy2012, and an Affidavit, dated February 27,

2012, from Thomas J. Luz, Esq., comprises Skyway’s Opposition to the Cross Motion. Sef
Nos. 24 & 25.
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workers’ compensation, which she presuhvesre paid under Georgia’s Workers

Compensation Lawld. at {{ 3-4. Records reveal that Woodall was paid throligh

workers’ compensation $19,800.88 for dieal benefits and $22,228.03 for wage

indemnity for a total subrogation lien of $42,028.%eeDkt. Nos. 21-4 (Notice of
Lien) & 21-5, Exs. (workers’ comp. paynt schedule); Dkt. No. 19-1, Sarah Smif

Aff., dated Jan. 18, 2012t § 6, & Ex. 4 (Payment Chart). Although Wood3

received $22,228.03 for salary indemnity, sliers that her actual lost income was

over $60,000. Woodall Aff. at § Dkt. No. 21-9, Wage Chart.
1. DISCUSSION

A. Thelegal Standard for a Motion to I ntervene

Because Skywest, through its third-patiministrator, Sedgwick, provides it$

employees with workers’ compensation cage and met thisbligation to Woodall
after the accident by paying her medical lalhgl share of her salary, it now claims
be subrogated to her rightsrexover to the extent #iose payments made from th
third-party tortfeasor. Smith Aff., at 1 5-Ih order to protect this subrogated righ
Skywest seeks to intervene in this pendiagon pursuant to Federal Rules of Civ

Procedure 24(a) and (b). If a party files a

¢ It appears that although Skywest is a UZainporation, it had a Isa of operation out of
Atlanta, Georgia. Woodall Aff. at T 3; Dio. 19-1, Sarah Smith Aff., dated Jan. 18, 2012, at
Ex. 4, (a benefit payout list noting that Skywest is located in Atlanta, Georgia.).
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timely motion, the court must permanyone to intervene who: (1) is

given an unconditional right to intervene by a federal statute; or (2)

claims an interest relating to the prayer transaction that is the subject

of the action, and is so situated that disposing of the action may as a

practical matter impair or impede the movant’s ability to protect its

interest, unless existing parties qdately represent that interest.

FED. R.Civ. P. 24(a).

As the statute indicates, a putative interveamof right must medour criteria: the
applicant must (1) file a timely motion; (2)aim an interest relating to the propert
or transaction that is the subject okthction; (3) be saituated that without
intervention the disposition of the action mmpair that interest; and (4) show tha
the interest is not already adequyatespresented by existing partiesButler,
Fitzgerald & Potter v. Sequa Cor®250 F.3d 171, 176 (2d Cir. 2001). A failure t
meet all of these requirements justifies the denial of its motidnited States v.
Pitney Bowes Inc25 F.3d 66, 70 (2d Cir. 1994).

Skywest contends that it is entitled itdervene as a matter of right unde
subsection 2 because it hadrerest relating to the traaction which is the subject
matter of the action, whicloald be impeded if not permitte¢o intervene. Skywest
claims that it has a substantial intergstthis action because it paid benefits 1
Woodall as a result of her injuries due to the fall and, “under the substantive |

both New York and Georgia, is subrogatetiMoodall’s right to recovery against the

Defendant[s].” Dkt. No. 19-3, Intervenor ke of Law at p. 1. Where, as here, 3
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insurer has partially compensated an inddog a loss, both the insurer and insure
have a substantial right against the tortbeashich qualifies them as real parties i
interest. United States v. Aetna Cas. & Sur. C838 U.S. 366, 381 (1949);
Brocklesby Transp., A Dief Kingsway Transp., Ltd v. E. States Escort Se@gsl
F.2d 131 (2d Cir. 1990) (for the proposition that if the insured is only parti
compensated by the insurer, both the insared the insured are real parties-in
interest);Akwright-Boston Mfrs. Mut. B Co. v. City of New York62 F.2d 205, 209
(2d Cir. 1985). But, before the Court can determine if Skywest has a protec
interest in this litigation, it must first te&rmine which substantive law governs in th
matter on the issue of preserving a lien. As mentioned above, Skywest argue
New York and/or Georgia Law permits such intervention.
B. Choiceof Laws
1. The Legal Standard

The Court begins this discussion asvtich substantive law applies with the
understanding that for fedégections based upon diversjtyrisdiction, which do not
implicate any federal policy federal court must applyelthoice of law of the state

where it sits.Klaxon Co. v. Stentor Elec. Mfg. Co., In813 U.S. 487, 496-97 (1941)

see also Ferens v. John Deere G4 U.S. 516 (1990) (federal court applying

Mississippi state courts’ choice of law relJe Recently, the Second Circuit confirme

d

=)

ally

tible

S

S that

\1”4




this proposition that federal courts are oblkghtio apply the choice of law rules of th
forum state, and, for th@Gourt itis New York lawIn re Courdert Bros. LLP F.3d_,
2012 WL 615281 (2d Cir. Feb. 28, 2018¢e also In re Gaston & Snp243 F.3d
599, 601-02 (2d Cir. 2001). Therefore, fedeaarts’ proper function is “to ascertair
what the state law is, not what it ought to bKlaxon Co. v. Stentor Elec. Mfg. Co.
Inc., 313 U.S. at 497. Yet, it seminal principle of confliof laws that unless the
laws of competing jurisdictions are actuallycionflict, that is, there is a substantiv
difference between them, a gtabn dispense with a chomidaw analysis and freely
apply its own. Schwartz v. Liberty Mut. Ins. G&39 F.3d 135, 151 (2d Cir. 2008
(noting that the first step is to determinéhere is an actual conflict of law, which
would require a choice between tatate courts’ substantive lawit’l Bus. Mach.
Corp. v. Liberty Mut. Ins. Cp363 F.3d 137, 143 (2d Cir. 2004).

New York’s choice of law has been entbnary over the years. In 1963, th
New York Court of Appea abandoned the long standsigisprinciple - “where the
accident occurred” rule - for a “centergrvity” or “grouping of contract” doctrine.
Babcock v. Jacksoi2 N.Y.2d 473 (1963). But over time, in order to assure “greé
predictability and uniformity,” New York shifte at least in the context of tort law
from the “grouping of contacts” analysis virtual quantitative counting of which

state had the greater number of contacts avlarticular matterfor a more refined
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principle of “interest analysis.’/Edwards v. Erie Coach Lines Cd.7 N.Y.3d 306,
320 (2011). The interest analysisst became the more “eslant analytical approach
to choice of law in tort actions in New Wd:]” “[T]he law of the jurisdiction having
the greatest interest in the litigation will goéied and . . . the [only] facts or contact
which obtain significance in defining State interests are those which relate tq
purpose of the particular law in conflict[.]3chultz v. Boy Scouts of A5 N.Y.2d

189, 197 (1985) (alterations and quotation raankhe original, citation omitted). A
court should endeavor to agphe law of the jurisdiction having the most significal
and predominate relationship to the particular transactions and the parties, but
must concern itself with thedal policy aspects at stak&urich Ins. Co. v. Shearson
Lehman Hutton, In¢84 N.Y.2d 309, 317 (1994) (cited byt'| Bus. Mach. Corp. v.

Liberty Mut. Ins. Cq.363 F.3d at 143). “[T]his process requires [courts] first
Isolate the issue, next to identify the pmgembraced in the laws in conflict, an

finally to examine the contacts of the respve jurisdictions to ascertain which ha

7 As a point of referencé&dwards v. Erie Coach Lines, Indlustrates the continuing
evolutionary nature of New York’s choicelafvs. 17 N.Y.2d 306 (2011). The New York Court g

Appeals now instructs us that the “correct wagaaduct a choice-of-law analysis is to considé¢

each plaintiff vis-a-vis each defemda[that is,] a plaintiff-by-defedant inquiry.” 17 N.Y.2d at 329
(2011). As aresult of applying this piéiff-by-defendant analysis, along with tNeumeiethree

rule framework also noted Bdwards where the parties, particularly the defendants, resided i

different domiciles, different state allocationlo$s laws become applicable simultaneously: f
example, iredwards Ontario law applied to the bus defendamthile New York law applied to the
Pennsylvania tractor-trailer defendants.
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a superior connection with the occurrennd ghus would have superior interest in

having its policy or law applied.Miller v. Miller, 22 N.Y.2d 12, 16 (1968).

So, for example, in tort actions, ifatconflict rules involve the appropriate

standard of conduct, therie a set of predominant factors to consider while,

conversely, if the rules irooflict concern allocation of lossgthere is yet another se
of predominant factors to weigh. Deykng on which standard is relevant in
particular case or what interest is beingtpcted within a case, different results ma
occur. Schultz v. Boy Scouts of A5 N.Y.2d at 198 (discussing the implication ¢

the Babcockrule vis-a-vis the three rule framework pronouncedNeumeier v.

Kuehner 31 N.Y.2d 121 (1972)as to the determinative role of the parties’ sp|

¢ InNeumeier v. Kuehngthe New York Court of Appesalwas addressing conflicting gues|
passenger statutes, which involved the allocatiorss8eafter a tort occurreather than regulating
primary conduct. IlNeumeieythe plaintiff was an Ontario resident, the defendant a New Y(¢
State resident, and, the accident occurred in @nt@ihe New York statute favored the non reside
plaintiff while the Ontario statute was favorablétte defendant driver, the New York resident. Th
New York Court of Appeals found that although Newkbas a deep interest in protecting its ow
residents against unfair or anachronistic statatemnother state, it has no legitimate interest
ignoring the public policy of another jediction. 31 N.Y.2d at 125-26. ReferringTooker v.
Lopez 24 N.Y.2d 569 (1969), thdeumeierCourt noted, at least in regard to guest statutes,

evolution of its choice of law rules gravitated tods “the formulation of a few rules of generaj

applicability promising a fair level of predictabilityJd. at 128. In doing so, tiéeumeierCourt

identified a three principled framework in handlswgch factors as the parties’ different domicile
situs of the accident, and the application of the appropriatelthwVeighing the facts before that
court, it was the third stated principle that colted: “The law to beapplied is that of the
jurisdiction where the accident happened unless it appears that displacing the normally app
rule will advance the relevant substantive law purposes of the jurisdictions involldealt’1 28-29

(quotation marks and alterations omitted). In thalfanalysis, the court displaced its normal sityis

rule in order to advance the substantive lathefOntario’s guest statute under those fegthultz

v. Boy Scout of Amadopted th&leumeietthree principle rule framework into other legal contex
(continued...)

-O-

\)

t

A

Ly
Df

it

—F

Drk
Nt
e
n
n

the

~

Py

licable

[S




domiciles and the substantive law oripp being advanced as the predomina
guiding forces in determining which state law should apply). However, “it is V

settled that New York has long recognizeel tise of ‘center of gravity’ or ‘grouping

of contacts’ as the appropriate analytieplproach to choice of law questions in

contract cases . . . [which wouldftablish which State has the meighificant
relationship to the transaction and the parties|lii the Matter of the Liquidation of
Midland Ins. Co.16 N.Y.3d 536, 543-44 (2d Cir. 2011) (citimgter alia, Zurich Ins.
Co. v. Shearson Lehman Hutf@4 N.Y.2d at 317) (alteratns omitted) (emphasis
added);Schwartz v. Libeyt Mut. Ins. Cqg.539 F.3d at 151 (noting that New Yorl
applies a group of contacts theory to contract claims, looking to a spectru
significant contacts as to which state hlas most significant relationship to th¢
transaction and the parties).
2. Analysis

Each party in this discussion takeshty divergent perspectives whether
choice of law analysis is required. Skywssbmits that either New York or Georgis
Workers’ Compensation Law is applicablé@&/hether it can intervene in this matte
and to what degree it may recover orliga, though more strenuously arguing thi

New York Workers’ Compensation Lais more appropriate. Woodall does nc

8(...continued)
beyond guest passenger statutes. 65 N.Y.2d 189.
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address this issue specifically head bart argues that only Georgia Law is th

e

applicable law regarding teaforcement of Skywest’s lien. And, the Defendants tgke

another view that it is unnecessaryetagage in a choice of law discussfoand
Skywest has the right to intervene in orttepreserve its lien, yet the enforcement

that lien in this case is controlled by Georgia law, and not New York.

First, the Court must identify if there an actual conflict between New York’s

and Georgia’'s Workers Compensation Lbefore a choice of law analysis ca

commencelnt’l Bus. Mach. Corp. Liberty Mut. Ins. Cq.363 F.3d at 143 (citinig

)

re Allstate Ins. C9.81 N.Y.2d 219, 223 (1993)). In New York, an insurer who has

paid disability benefits “shall have ari®n the proceeds ohgrecovery from such

third party, whether by judgment, settleamer otherwise, after the deduction gf

reasonable and necessary exjieines, including attorneys’ fees, incurred in effectirjg

such recovery, to the extapftthe total amount of disability benefits provided by th

article and paidand to such extent such recovehall be deemed for the benefit gf

such carrier or the chairman.” N.Workers’ Comp. Law. § 227(1) (emphasi

added). Whereas, Georgia’s law states'{ijatthe event an employee has a right gf

action against such other person as conteegblatsubsection (a) of this Code sectign

® The Defendants’ perspective is tiNgw York Workers’ Compensation Law does nqt

allow an employer/insurer to intervene, thus no choice of law issue exists.
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and the employer’s liability under this chaptes baen fully or partially paid, then the

employer or such employerissurer shall have a subrogation lien, not to exceed

actual amount of compensation paid pursuatttisochapter, against such recovery.

The employer or insurer may intervenemy action to protect and enforce such lier
However, the employer’'s or insurer'scovery under this Code section shall &
limited to the recovery of the amount of disability benefits, death benefits,

medical expenses paid under this chaptérshall only be recovable if the injured

employee has been fullyd completely compensatddking into consideration both

the benefits received under this chapter tiiedamount of the recovery in the third

party claim, for all economic and noneconorfosses incurred as a result of the

injury. GA. CODEANN. 8 34-9-11.1(b) (emphasis addedomparing the two states
relevant statutes, it is readily discerniblattthere is a conflict between the two; Ne
York’s law places no restriction as to wharhow an insurer caecapture the benefit
paid, whereas, under Georgia lam,insurer can only recoviite benefits paid if the
injured employee has been fully and cdetply compensated. Ostensibly, Ne
York’s law is more pro-insurer while @ggia’s law favors the injured insured.
Now that an actual conflict has beepmndified, the Court turns to New York’s
choice of law as it may pertain to werk’ compensation liens issues.Carminucci

v. Pepsico, Ing the plaintiff was injured in New York but received worker

-12-
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compensation through Connecticut. 236 24499 (N.Y. App. Div. 2d Dep’t 1997).
The appellate court found that “[tlhe righof an employer tde reimbursed for
workers’ compensation benefits paidaim employee are governed by the law of tl

State in which the benefits were paidd. The appellate couttien determined that,

since the plaintiff was paid benefimder Connecticut’'s Workers’ Compensatign

Law, Connecticut law appliedd. at 501 (citations omitted3ee also Meras v. Slee
271 A.D.2d 417 (N.Y. App. Div.®Dep’t 2000) (allowing a Connecticut employe
to intervene in order to preserveriights to a lien under Connecticut law)¢Duffie

v.Wilner, 415 F. Supp. 2d 412, 420 (S.D.N.Y. 2006). Notwithstanding this strong
clear pronouncement of New York’s choicdak regarding workers’ compensatiot
liens, Skywest challenges its validity, arguthgt “this line has been criticized fo
failing to apply the interest analysisquired by the Court of AppealsBacock [v.

Jackson 12 N.Y.2d 473].” Dkt. No. 19-3, Inteenor’'s Mem. of Law at p. 12.

Skywest asserts that contrary to this stated proposition of law, it is the place ¢
acceptance of benefits, not wheenefits are paid, that is a determinative factor to
considered.ld. (citing Schultz v. Boy Scouts A5 N.Y.2d 189). Skywest furthel
posits that this matter is a loss-altion matter and should be decided und
Neumeiels second rule in that where the parties are domiciled in different states

the local law favors the respective domiciliaitye court should apply the law of thg
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place of injury, which, in this case, happens to be New Yoik's(citing Neumeier
v. Kuhner31 N.Y.2d 121). Lastly, Skywest citesrilogy of cases for the propositior
that when an injured party receives wen& compensation from a State other tha
New York, under the balancing imterest analysis, “[c]our] [have] determined that
New York Worker Compensation Law should applid’ at p. 12-13 (citindriske v.

Church of St. Mary of the AngeB02 F. Supp. 872 (W.D.N.Y. 1992)jhalic ex rel.

Estate of Johnson v. K-Mart of Amsterda363 F. Supp. 2d 394, 399 (N.D.N.Y|

2005), &Glunt v. ABC Paving Cp247 A.D.2d 871 (N.Y. App. Div."4Dep’t 1998).
This Court does not share Skywest’s contestation.

To argue that th€€arminuce Court, after having # rich benefit of the
BabcockNeumeierandSchultzprecedents, actually ignored them and did not ap

the appropriate choice of law analysis created by them, may be myopic. As \

should know, in New York, appellate coudarse required, much like lawyers, trial

judges, and the public, to follow thenlaas announced by the New York Court ¢
Appeals, the highest Courtihe State. Even though tBarminuccis decision may
be devoid of a multi-paged analysis d@nday have delivered a crisp pronounceme
of the relevant law, such a decisive dgemn should not necessarily suggest that t
court did not perform an interest anasysdetermining the jurisdiction with the

greatest interest which relates to the purpddbe particular law in conflict, that is

-14-
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here workers’ comgnsation lien statutes, or a grouping of contacts analysis
establish which State law had the most gigant relationship to the transaction (her
the enforcement of a lien) and the parties. What should not be forgotten 3
Neumeieris that it formulated a few rules of general applicability which wol
promise a fair level of predictabilignd uniformity. 31 N.Y.2d at 12&arminucci

likewise, in the scheme of things, presenpsedictable and uniform rule as to whic
jurisdiction would have the most predomibhand relative interestn having its law

govern the preservation and prosecutionwbekers’ compensation lien. This Cour
recognizes that the New York Court oppeals has not spoken on the choice of |

rules relevant to workers’ compensatiomlgrovisions, but, when one of the State

four appellate courts hasngered such a ruling, which$iaot been contradicted or

distinguished by another New York appellatairt, it is generally deemed to be 4
controlling precedent in New YorR.
Next, Skywest submits that this idass-allocation case, which can easily [

decided byNeumeier'second rule, that is, where therties are domiciled in different

1 This Court could not find any @cedents that criticized directBarmunuccior Meras v.
Slee or the principle of law declared by themNor did Skywest provide any such criticizing
precedents. However, Skywest cited Megtter of O’Connor’s Estate21 A.D.2d 333 (N.Y. App.
Div. 2d Dep’t 1964) for the proposition that the govrg law on workers’ compensation is wher
the benefits are accepted. Dkt. No. 19-3, Ir@ror's Mem. of Law at p. 12. However, th
principle of law stated iMatter of O’Connor’s Estatbas been met with significant disagreemen
See Roach v. McGuire & Bennett, Iriix16 A.D.2d 89, 93 (N.Y. pp. Div. 3d Dep’t 1989) &iske
v. Church of St. Mary of the Ange8)2 F. Supp. 872, 880 (W.D.N.Y. 1992).
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states, and the law of tpéace where the accident occurred favors its domiciliary, the
law where the place of injury occurred contrddeumeier v. KuhneB1 N.Y.2d at
128. Accordingly, Skywest positsahin our case, it is New York.

Our facts and the choice of law as te #pplication of a lien’s recovery do nat
fit neatly within the second rule. FirstjgtCourt is not prepared to limit the precept
of preserving and enforcing workers’ coemsation liens as purely within the loss
allocation category like other provisionsworkers’ compensation lawse., third-
party contribution provisions. Lien laviisve hybrid aspects of both loss allocatign
and contract elements - tharties entered into a coattual relationship whereby an
employee provides his labor and, by statytoandates, an employer provides, as part
of the consideration for such labor, worKerompensation insurance or coverage fpr
the benefit of that employee. True, the parties, as well as the prospective interyenor,
have separate domiciles:dddall resides in New HampsajiDefendant Rich Albany
Hotel exists under Delawataw but has a place of business in Albany, New York;

Defendant New Castle exists under Connectasmtwvith a principal place of busines:

U7

in that State; and Skywest is a Utahpmation with a principal place of business in
Atlanta, Georgia. Although the first componenhNa&umeier’'ssecond rule may have
been satisfied, the second component, ttr@tlaw of the place where the accident

occurred favors the domiciliary, has nbeen met. New York Workers’

-16-




Compensation Law section 227(1) dosst favor Defendant New Castle, an
whatever lien law may be appéible is essentially immatatito New Castle as a third-
party tortfeasor. And, there is nothing within our record to indicate that Wooda
New Hampshire resident, would haveen entitled to or did collect workers
compensation benefits in New York. Althoutirs Court is not prepared to conced
that any of theNeumeierules are applicable over thegmaopriate analysis as to which
state’s lien law is applicable, if any wouitiwould seem to be the third rule. 3
N.Y.2d at 128. *“In other situations, whethe parties] are domiciled in different

states, the rule is necessarily less categoritdl. Hence, the third rule espouses th

the law of the state where the accidertiored would govern unless “it can be shown

that displacing that normally applicable rul#l advance the relevant substantive la
purposes without impairing the smooth working of the multi-state system
producing great uncertainty for litigantsld.

Additionally, the trilogy of cases cited by Skywest to sustain its position |
where there is a conflict of provisionsdifferent state’s workers’ compensation lay
the place of the injury governs, may not fasquare with our issue either. In eag
of those cases, the courts were not dgalith the employer or insurer’s right tg

enforce its lien but rather they wer@aling with third-party actions seeking

contribution from the employer, who may haasd benefits to the injured worker for
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any damages occurring as a result of a t8g.in each of those cases, the relevg
workers’ compensation law provision deaittwcontribution or indemnity against the
employer and had little, if anything, to dakvthe employer’s ability to recover from
a verdict or settlement those benefits paid to its employee.
As an illustration, the Court turnsfaske v. Church of SMary of the Angels

802 F. Supp. 872. This is a case whesalaontractor's employee, who was injure
in New York, sued the general contracod building owner, New York defendants
under New York Labor Law 840. The building ownemal the general contractor

filed a third party action against the sohtractor, a Pennsylvania business conce

who had paid benefits to the employee through Pennsylvania’s work

compensation. Under Pennsylvania workeoshpensation law, plaintiff's exclusive
remedy against his employer is the rikgrs’ compensation benefits, whicl
conceivably would relieve the employ&om liability, so not surprisingly, the
employer argued that Pennsylvania rather tew York law should apply in this tort
action. New York law permits third-pgrtontribution while Pennsylvania law doe
not. Applying the legal analysis frameworthe fact that the plaintiff received
workers’ compensation from the employer in Pennsylvania was “not of overrif
significance” as to which jurisdiction’svashould apply. 80Z. Supp. at 882.

Rather, the predominate factors had morddawith the fact that New York has &
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strong public policy for regating safety at construom sites, that the general
contractor and owner of the building wédew York corporations, that the overall
business relationship among the parties centered in New York, that the acg¢ident
occurred in New York, and that a thipguty action was not against Pennsylvania
policy of protecting employers from actions instituted by employéegs.see also
Glunt v. ABC Paving Cp247 A.D.2d 871 (third partgction for contribution);
Mihalic ex rel. Estate of Johnson v. K-mart of Amsterda68 F. Supp. 2d 394
(discussing workers’ compensation law prowns that dealt with initiating third party
contribution actions).
Taking full measure of the comprehamslegal permutations of workers’
compensation statutes, it does not necesstoyfthat one size fitall aspects of the
many and varied provisions of workershgpensation laws when it comes to deciding
the appropriate choice ofla In some respectsNeumeieranalysis may be required
while in others, a more basic rule maydmplicable. Apparently, the allocation of
loss aspect of a statutory provision dealing with third party action, contributioh or
indemnity deservesiMeumeiemlanalysis; however, thdbes not necessarily mandate
a similar treatment for a provision that allogreployers and insurers to protect their
liens. As to the latter, it would seem tkia@ state that has actually paid the workels’

compensation benefit would madten have the most intestan having its law apply.
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Nevertheless, in the scheme of thingdeameier/Schulanalysis would arrive
at the same conclusion &armunucci As the record indicates, Woodall was
employed by Skywest, which has a badeoperation in Ge@ia, and was paid
workers’ compensation under Georgia’s law. Woodall's Aff., at 1 3$e4;also
Dkt. Nos. 19-1, Ex. 4 & 23, Exs. (wWagrs’ compensation transactional records
confirming Skywest's base of operation Atlanta Georgia). Skywest's and

Woodall's overall contractual relationship is tened in Georgia. As a part of that

p ==

contractual employment relationship, thegspective involvement in providing ang
receiving disability benefits through Georgia highlights where their obligation$ to
each other were to be fulfilled. CertlginGeorgia’s legislature has expressed an
interest that its workers’ compensation pebens be applicable in circumstances sugh

as this and that its employers and/or insuiaee reimbursed forétpayments that they

14

have made. Moreover, Georgia would havsignificant interest in regulating the
interaction between its employers and employeasatters such as this. Absent from
our record is any indication that any werk’ compensation benefits were paid |n
accordance with New Yorkwa Since Woodall was cowed by Georgia’s workers’
compensation law and accordingly receiveddsii thereunder, Ne York’s interest
Is minimal, and the New York domiciliary is not being deprived of a recovery or a

benefit that could be derived from NeéYwork's workers’ compensation laws. It
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appears that Georgia’s interest here wsilly outweighs New York’s interest.
Accordingly, as to the w&ers’ compensation lien, Georgia law is controlling.
3. GeorgialLaw

Skywest has filed a notice of lien the amount of $42,028.91, of whic}

$22,228.03 was for indemnity benefits and 809,88 for medical benefits. With the

commencement of this diversity actiomnsequently Skywest contends that it
entitled to intervene as a matter of righta. GODE ANN. 8§ 34-9-11.1(b)see supra
Part I1.B.2. The Georgia statute actualtgates two rights on behalf of the employs
or insurer: (1) Although an employer/insure entitled to a subrogation lien for thg
disability benefits it has paid to an injdremployer, in order to enforce the lien

must intervene in the employee’s suit. Thus, an employer has the right to inte
to assert its lien; and (2) the employes laaright to recovesn the lien where there
Is a demonstration that the employee hreefully and completely compensated. A
to the former point, an employer/insurerghintervene in a epioyee’s tort claim to

protect and enforce its subrogation lielinthem Cas. Ins. Co. v. Murra46 Ga.

App. 778, 780 (2001) (“It is the responsibildfthe workers’ compensation provide

to protect its interest by intervention[.]).And, as to the lattethe right to recover

1t If an employee action has been commdne@ employer/insurer has no right to pursy
a separate and independent action against the third-party tortfeastirem Cas. Inc. Co. v.
Murray, 246 Ga.App. 778, 782 (2001).
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is limited to the benefits paid and, foermore, an employer/insurer cannot purs
subrogation claims for benefipgid under a foreign lawPerformance Food Group
Inc., v. Williams 300 Ga.App. 831 (2009). “The rigiatenforce the lien is only ripe
once there is a showing that the plaintif§ ln@en fully and conigtely compensated.”
Watkins v Vestil Mfg. Corp2008 WL 5102885, at *5 (N.D.Ga. Dec. 1, 2008). A
employee is fully and completely comsated when the amount of the judgment
settlement received by the injured p#&tployee exceeds the injured party
economic and noneconomic damagé&kurman v. State Farm Mut. Auto. Ins..Co
278 Ga. 162, 164 (2004). Econordamages would constituteedical expenses anc
lost wages, while noneaomic damages represg@ain and sufferingCanal Ins. Co.
v. Liberty Mut. Ins. C9.256 Ga.App. 866, 873 (2002dentifying noneconomic
damages as pain and suffering). The borésts with the employer/insurer to prov
that the insured employee has beellyfgompensated as to each category
noneconomic loss and “that no portion of lie@ is taken against any recovery fo
noneconomic losses.Anthem Cas. Ins. Co. v. Murra246 Ga.App. at 780. To
reiterate, the employer/insurer’s right izalys subordinate to the employee/insureo
paramount right to complete compensati@anal Ins. Co. v. Liberty Mut. Ins. Co.
256 Ga. App. at 872.

Itis incumbent upon the trial court, and not a jury, to determine if the emplc
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has been fully and completely compendatmeither party has a right to a jury
determination of whether the injuregimployee has been fully and complete
compensated[.]’ld. at 870 & 872-73. That determination compares the sum of
workers’ compensation benefits paid bg #mployer/insurer and the amount of th
employee’s recovery in the third-party lawsuigtbeconomic and nonecomic losse
caused by the injuryGeorgia Elec. Membergh Corp v. Garntg 266 Ga.App. 452,
453 (2004)see also Austell Healthcare, Inc. v. SC8A8 Ga.App. 393 (2011) (noting

that it is the trial court’s duty to weighdtevidence and make a factual determinati

y

the

e

S

as to whether the employer has carriedutslen). However, the Georgia statute dogs

not permit the matter of comparative @ntributory negligence to be considered,

Homebuilders Ass’n of Georgia v. Morria38 Ga.App. 194, 196 (1999). Althoug
itis not required, if there is a jury trialtraal court is permitted to use a special verdi
form to assist it in determining whaidet of the verdict constitutes economic aj
noneconomic recoverie§Vatkins v. Vestil Mfg. Corp2008 WL 5102885, at *3 n.2.

Both Woodall and Defendants inform t@eurt that prior to the filing of the
notice of lien they engaged in settlem@eigotiation and mahave arrived at a
proposed amount for only pain and sufferiikt. No. 23, Defs.” Mem. of Law at p.
1. Yet, itis slightly unclear if Woodall has accepted the proposed amount. Ev

settlement had been consummated, theagation lien would still attach, the clain
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of the intervenor remain adjudicatory, and a fact finding would have to ensu
determine whether Woodall had been fullgd completelycompensated by the
settlementlnt’l Maint. Corp. v. Inland Paper Board & Packaging, In256 Ga.App.
752, 755 (2002) (citations omitted).

Thus Georgia law makes cledf]ailure to allow intervention to protect the
subrogation lien [even at the settlement stagejconstitutes an abuse of discretid
by the trial court[,]"Canal Ins. Co. v. Liberty Mut. In®256 Ga.App. at 868, and, “ar
intervenor may file any pleaws in the case that trariginal parties could have
filed.” Andrews v. Ford Motor Cp310 Ga.App. 449, 454 (2011) (citingter alia,
Int’l Maintenance Corp v. Inland Pape256 Ga.App. at 754) (“an intervenor [may
file whatever briefs, evidence, or other papers it chooses|.]").

4. Motion to Intervene

The Court returns to Skywest’s Motionltdervene pursuant to Rule 24(a)(2)|

As identified above, there are essentiatlyrfelements Skywest must meet in ord
to properly intervene.

The Movant must demonstrate an interekiting to the property or transactio
that is the subject of the pending actiddeighing the above discussion, itis evide
that the Georgia statute provides Skyweash & right to assert a subrogation lien fa

the workers’ compensation benefits it lpasd to Woodall, alaea lien infused with
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a condition precedentCanal Ins. Co. v. Liberty Mut. Ins. C256 Ga.App. at 871

(shall only be recovable “if the injured employee has been fully and completely

compensated”). This statutory right creaasnterest on the part of Skywest in th

pending litigation between the currentrimes. Furthermore, case precedent

establishes that Skywest's right to imene is fundamentally absolute, whether

through a full plenary proceeding or a subsequent fact finding relative to

settlement.

Next, the Movant must show that it issituated that without intervention the

disposition may impair its interest and tliae interest is not already adequate

represented by existing parties. From tbord, neither Woodall nor the Defendants

have an obligation or the inclination émsure that the subrogation lien is paid.

Woodall's and the Defendants’ opposition te tien itself is more telling on whethe

Skywest’s interest is impad or imperiled without its intervention. At least fg

Woodall there is a fear and an enmity tBlywest’s intervention may jeopardize the

proposed settlement and obviously has infgirtel interest in pursuing a recover o
Skywest’'s behalf. There is a palpable aditg of interest toSkywest’s effort to

intervene and even to the assertion of the diethis juncture of the litigation. For

these reasons, Skywest has rebutted tesupnption of adequate representation,

Butler, Fitzgerald & Potter v. Sequa Coy@50 F.3d 171, 180 (Zcir. 2001), and has
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persuaded this Court that withouky@vest’'s intervention, the lien would be
compromised.

Finally, the Movant would have to demonstrate that this Motion was fi
timely. Ostensibly, timeliness “defiesgmise definition,” and should be judged on
case by case basldnited States v. Pitney Bowes |25 F.3d 66, 70 (2d Cir. 1994)
hence a careful review of a case’s chronology be helpful. Since the filing of the
Complaint, this lawsuit has been onaggressive track: a complaint was filed o
April 21, 2011; issues were joined on &0, 2011; and, a Scheduling Order w3
issued on September 7, 20411t is uncertain from theecord when Skywest and its
third party administrator Sedgwick learnedhas lawsuit, butorrespondence, dated
August 26, 2011, alerted Woodall of its lien: “Please be advised our lien is FI|
and will need to be included in any setilent action.” DktNo. 23, Ex., Sedgwick
Lt.* On December 19, 2011, Skywest filedritstice of lien, Dkt. No. 16, and on
January 19, 2012, filed thidotion to Intervene, DkiNo. 19. Although four months

may have past from notification of tHawsuit to the filing or the lien and an

2 Pursuant to the Scheduling Order, theedvery deadline is April 30, 2012. Dkt. No. 11
Scheduling Order, dated Sept. 7, 2011.

18 Sarah Smith, a subrogation specialist with Sedgwstates that it did not learn of the
existence of this action until mid-September 20Dkt. No. 19-1, Sarah Smith Aff., dated Jan 1§
2012, at 110. The time discrepancy between the AugustC28respondence and Smith’s
recollection is too marginal to make a difference in our discussion.
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additional month for the filing of the Motion, it appears that this Motion is timeg
especially when consideritigat the Georgia Statute extends to employers/insurer
right to intervene even after settlement and a judgnietit.Maint. Corp.v. Inland
Paper, 256 Ga.App. at 755. Skywest represdéimts it does not seek discovery nor g
extension of the discovery deadline. DKb. 19-3, Movant Mem. of Law at p. 10
There is no indication that any trial settlement will be imp#ed because of this
intervention:* Bearing all of this in mind, there is no apparent prejudice to eit
Woodall or the Defendants.
[11. CONCLUSION

Skywest has established that it is entitiethtervene in order to preserve an
protect its lien. The applicable law to ensidered relative tine subrogated lien at
the end of the litigation or settlement is Ggarlaw. The currergtatus of this case,

which the Court must determine, will diremir course of aain. Both Woodall and

“ This Court realizes that motion to intervene could be denied if granting it wou
jeopardize a settlement and prejudice the partie® Holocaust Victim Assets Litj@25 F.3d 191,

198-99 (2d Cir. 2000) (citingnited States v. Pitney Bowes |25 F.3d at 72). But, this Court has

yet to confirm that indeed Woodall and the Defants actually settled this matter. Accordingly
it is prudent for us to proceed to the next step in this litigation and determine its current stat

5 Skywest also sought permission to Intervene pursuant to Rule 2&hR.EIv.P. 24(b).
In order to obtain permission, a movant woulddneo demonstrate by a timely motion a condition
right to intervene, a claim that shares wité thain action a common question of law or fact, al
that the intervention would not delay or prejudi@ecause the Court hasncluded that Skywest
may intervene as a matter of right, it is not necessary to consider this application unde
provision.
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Defendants indicate that there is a settleins play. However, the Case Docke

indicates that mediation had failed. DKb 15, Report of Evaluator David Taffany
dated Dec. 7, 201%. But, the record further sugsfs that the Defendants have mac
a proposed settlement for noneconomic lossesit seems that “Plaintiff is intereste
in accepting the lump sum settlement, but only if there exist no Work
Compensation lien.” Dkt. No. 21-1, JohnHarwick, Esq., Aff., dated Jan 23, 2012
at 1 9;see Dkt. No. 23, Defs.” Mem. of LawBecause of these developments, t

Defendants urge this Court to immediately set up a proceeding to make f3

determinations as to whether the settletmeakes Woodall whole and fully complete|.

Dkt. No. 23, Murry S. Brower Aff. aWherefore Clause. Whether this matte

proceeds to trial or is settled as suggested, should there be an occasional ¢
between the Intervenor and Plaintiff, tdieurt has the responsibility to “referee suc
disagreements and conflictdBroad v. Hitts 2009 WL 5031372, at*2 (M.D.Ga Dec
14, 2009) (quotingnt’l Maint. Corp. v. Inland Paper256 Ga.App. at 754-55..
Accordingly, it is hereby

ORDERED, that Skywest's Motion to Intervene, Dkt. No. 19gianted.

Skywest shall file its Complaint within seven days of the filing date of this Order.

6 |t appears that as of December 13, 2011gféar of settlement had been made yet t
action had not settled. Dkt. No. 21-7, Sedgwick Lt.
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Defendants’ answer to the Complaint shoalfiled twenty days after being servef
with the Intervenor’'s Complaint; and it is further

ORDERED, that Woodall’'s Cross Motion to invalid Skywest’s Lien, Dkt. No.
21, isdenied; and it is further

ORDERED, that the Court shall hold a statconference within the following
two weeks. The parties, including the mnor, shall file the dates and times that
they may be available fartelephone conference on tleeard so that the Court can
gauge the progression and the current status of this case.

ITISSO ORDERED.

April 11, 2012
Albany, New York

. Treece




