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! With the parties’ consent, the Honorab#vrence E. Kahn, Senior United States Distri¢
Judge, pursuant to 28 U.S.C. § 636(c) amo. R.Civ. P.73, referred jurisdiction of this matter to
this Court. Dkt. No. 20.
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MEMORANDUM-DECISION and ORDER

On April 11, 2012, the Court ised a Memorandum-Decision and Orde

granting Skywest Airlines - ASA XJET (henaifter “Skywest”) the right to intervensg
in this action and to file a ComplainDkt. Nos. 26, MemDecision and Order & 30,
Intervenor’'s Compl.see Woodall v. Rich Albany Hotel, L1ZD12 WL 1204018, at
*10 (N.D.N.Y. Apr. 11, 2012). In conjunctiomith granting Skywest permission tg
intervene in order to protect its subroghterkers’ compensation lien, the Court als
concluded that the applicablaaice of law wouldoe Georgia.Woodall 2012 WL
1204018, at *3-10. Now that Skywest is a party, the Court was unsure of the ¢
of this case in light of the revelationathDefendants had proposed a settlement
noneconomic losses and it appears thaouéll “is interested in accepting the lum

sum settlement[.]”Id. at *10 (quotation marks andaation to the record omitted).

Because of our bewilderment, the Court duleat a status conference was requiref.

Id.

On April 25, 2012, a telephonic Confereneas held on the record. During th
Conference, both Woodall andfeadants expressed their desito settle this matter
and argued that upon a fully consummasettlement, a fact determination as f{
whether Woodall was fully and completely compensated by the settlement would

to ensue. Skywesttook a completely diffénaew of the case’s status and contend
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that in order to protect its subrogatiomlj@ursuant to Georgia Law, it had the rigit

to prevent the proposed settlement and foifceecessary, this matter to a trial.

Because of the parties’ divergent perspasiof Georgia Law and the status of th

S

case, and in order to frameettssue, the Court directed the parties to brief “whether

an intervening employer, who has a woskeompensation [lien] pursuant to Georg

law, has the legal authority to impedepoevent an injured plaintiff employee from

accepting a settlement, which the intervenoy aeem inadequate to satisfy the lien,

and thus compel a trial on both liability and damages against the wishes of bo
individual Plaintiff and Defendds.” Dkt. No. 31, TexOrder, dated Apr. 25, 2012.
The parties’ briefs have been filed witie Court. Dkt. Nos32, Skywest Lt.-Br.,
dated Apr. 26, 2012, 34, Pl.’s Lt.-Br., dat&lay 1, 2012, & 35, Defs.’Lt.-Br., dated
May 2, 2012.
Skywest emphatically asserts that “[ulnder Georgia law, the purpost
intervention is to prevent a settlement or judgment jeopardizing the interver
interest,” citing to two particular casegoedents in support of that proposition. DK
No. 32 at p. 1 (citinginter alia, Dep’'t of Admin. Servs. v. BrowA19 Ga.App. 27
(1993) & Ga. Elec. Membership Corp. v. Hi-Ranger,.In275 Ga. 197 (2002)).
Assertion notwithstanding, Skywest adntisit there may be some interpretativ

tension betweeHli-Rangerand another Georgappellate ruling,Int’l Maint. Corp.
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v. Inland Paper Bd. & Packagintnc., 256 Ga.App. 752 (2002), and yet argues th
the “procedural posture in this case is indistinguishable foiRanger. . . [and]
more in the spirit oHi-Rangerthan Inland Paper because it appears that an
proposed settlement may be calculatedavoid Skywest's lien, amounting tc
Plaintiff’s tacit waiver of the right to griire a showing of full compensation.” Dkt
No. 32 at p. 2. However, both adall and Defendants vigorously challeng
Skywest’s position by indicating th&land Paperand its progeny are the morsé
controlling precedents for this matter. adance, the Court concurs with Woodall’
and Defendants’ analysis of the applicable Georgia law.

In attempt to persuade the Court ofigtful position that it has the authority
as intervenor, to impede bilt a settlement that does not meet with its approy
Skywest may have read, as well as quoted, Detfit of Admin. Servs. v. Brovamd
Hi-Rangerout of context. Moreover, Skywest imprudently relies too heavily uf

these two precedents, again, out of contettt the panoptic discussion of Georgia’

workers’ compensation law relative towsrkers’ compensation subrogation rights.

Let us start with the example Dep’t of Admin. Servs. v. Browr219 Ga.App. 27.
In Brown, the plaintiff was injured in an autwbile collision ands a result received

over $100,000 in workers’ compensation benefits. Subsequently, the plaintiff

the errant third party arttie Department of Administrative Services (DAS) move
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to intervene, claiming that it had an interieghe plaintiff's reovery. The trial court
denied DAS’s motion, which was ultimatelgversed by the appellate court. The
plaintiff had proposed that since DASbrogation rights, und&eorgia Code 8 34-
9-11.1(b), only entitled the insurer to recovery if she was fully and completely
compensated, intervention should notuar until after there was a judgmeid. The
appellate court rejected that argumentfancid that DAS had a right to intervene, byt
did not extend that right as far as Skywest suggddtswn does not stand for the
legal proposition that an intervenor hastiigét to prevent a settlement or judgment
from jeopardizing the intervenor’s interéRather, the narrow principle of law stated

therein is that an employer/insurer has a right to interyeime to a judgment.

Recognizing that the employer/insurer doeshaxe an independent action againist
a third party and understanding the reatityt if the casavas settled and the
settlement was dispersed without thep@ayger/insurer’s knowledge, the court noted
that employer/insurer’s lien may be jeopaedl. Counterpoise to these realizations,
the court further understood that the eoyelr/insurer could natecover on its lien

until and unless the employee was fully anchptetely recovered. Hence, Skywest

2 Without verification, Skywst’s abbreviated quote frdbdep’t of Admins. Servs. v. Brown
219 Ga.App. 27 (1993), would leave a reader wighitpression that this precedent actually stogd
for an intervenor’s ability to prevent a settlemena judgment that it thought would jeopardize ifs
interest: “Brown’s proposal . . . jeopardizes DAS®mests in the event séttlement or trial.” Dkt.
No. 32 at p. 1. Contextually, this is a misconstruction of this case’s ruling.
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guoted the appellate court out of context; the correct text should be read as statipg that
“plaintiff’'s proposal that DAS renew its moti@ifter judgment jeopardizes DAS'’s

interests in the event of settlement or during tridd.”(emphasis added). Therefore

Brownis neither as sweeping nor controlling as Skywest would like.

Although Skywest claims thati-Rangets facts are “indistinguishable” or
consonant with our factshey are not. 275 Ga. 197 (2002). Briefly, after beipg
injured on the job by a third party, bdtie employee and his employer jointly sugd
the tortfeasor. The employee settled il tortfeasor, executed a limited release,
and filed a notice of dismissal withgpudice. The trial court granted summary
judgment to the defendant on the groutida the employer’s lien was extinguished
by the settlement. As this Court discerntg, crux of this case is the effect of an
executed limited release. After finding thia¢ release agreement between Defendant
Hi-Ranger and the individual plaintiff epified that the employer’s claim would
remain pending, the appellateurt reversed the loweourt's summary judgment anc
remanded the case. Discussing the teodramework of the Georgia workers|
compensation law, this Georgia court ndtet an employer/insurer has two methods
available to it to possiblyecover benefits paid: Ga. Cog8&4-9-11.1(c) provides the

employer/insurer with a right to sue thetteasor if the employee does not commenge




a lawsuit within a year of the incidehtwhile § 34-9-11.1(b) gives an

employer/insurer the right to interveto preserve and protect the IfeNonetheless,

establishing that an injured employees leenfully and completely compensated

before the employer/insurean recover on its lien applies to both subsections, e

though they “may operate differently depkng upon the procedural posture of the

ven

case.” Id. at 198. Focusing on the operation of § 34-9-11.1(c) because both the

employee and the employer, as co-plaintifiere similarly situated, the court note

that if the employee chooses not to paratgeand assert his right to full and comple

compensation, which is a protection affed the injured employee, the employerr,

® Ga. Code § 34-9-11.1(c) reads in part as follows:

If such action is not brought by the employathim one year aftethe date of injury,

then the employer or such employer’s insurer may but is not required to assert the
employee’s cause of action in tort, eitherits own name om the name of the
employee. . .. In any case, if the emplayeinsurer recovers more than the extent

of its lien, then the amount in excess thereof shall be paid over to the employee
(emphasis added).

* Ga. Code § 34-9-11.1(b) states in part the following:

In the event an employee has a right of action against such other person as
contemplated in subsection (a) of this Code section and the employer’s liability
under this chapter has been fully or partially paid, then the employer or such
employer's insurer shall have a subrogation lien, not to exceed the actual amount of
compensation paid pursuant to this chagainst such recovery. The employer or
insurer may intervene in any action to protect and enforce such lien. However, the
employer's or insurer's recovery under this Code section shall be limited to the
recovery of the amount of disability béine death benefits, and medical expenses
paid under this chapter and shall only be recoverable if the injured employee has
beenfully and completely compensatdeking into consideration both the benefits
received under this chapter and the amouth@fecovery in the third-party claim,

for all economic and noneconomic losgesurred as a result of the injury.
(emphasis added).
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should it recover from the tortfeasor,asly required to pay to the employee an

amount it recovers in excess of the lien amolaht. see supran.3. With this being
said, the appellate court construed timited release exetad by the employee,

which allowed the employeraction to remain pending, g employee waiving this

right to insist that the employer proikat he has been fully and completely

compensated.ld. Hence, primarily because of the limited release language,
employer’s right to recover was not extinguished by the settlennt.

Skywest acknowledges, as it must, that there is a juxtaposition betwee
legal ramifications of § 34-9-11.1(b) and,(which the Georgiappellate court laid
bare inInt'l Maint. Corp. v. Inend Paper Bd. & Packaging, In@256 Ga.App. 752.
In addition to discussing the proceduratissubstantive distinctions between the
two subsectiongnland Paperwhich was decided subsequenitiieRanger is more
persuasive, if not controlling, in all respectto set of facts. In fact, the situatiol
in Inland Paperis more analogous to our facts thdRRanger Succinctly, the
plaintifffemployee commenced an action ageatertfeasor. Soon thereafter, the th
insurers moved to intervene, pursuar@4e-11.1(b), which was granted. Howeve
after the insurers’ intervention, the emmyge settled with the tortfeasor. Based up
the settlement, the trial court dismissed thsurers’ intervention, found that thg

intervenors had acted wronglyattempting to defeat the plaintiff's efforts to secu
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a full and complete recovery, and advifleglintervenors that they should commeng
a separate action in orderdanforce their subrogation lierdd. at 753.

The Georgia appellate court sympathizethwhe trial court’s effort to defuse
or reconcile an inherent conflict between the employee/plaintiff and the interve
as they tried to hinder the employeenfra complete and adquate recoveryia the
settlement. Without questioning the trialet’s finding that the intervenors’ conduc
was “blatantly egregious” and “fundamelhtavrong,” the appellte court concluded
that the trial court erred when it directi intervenor to file separate actiord.
at 754. The appellate court reasonedttiatorrect approach should have been tt
the court acknowledge that the lien rempénding for adjudication; then the only
remaining issue to be addressed by thédaart would be taletermine whether the
total of the settlements fully and completely compensated the emplialee.

The intervenors itnland Paperargued that the result Hi-Rangerwas the
controlling law.1d. Thelnland Papercourt noted significant differences between i
case, which was governed by § 34-9-11.1(b), ldrBangets facts, which were
analyzed under § 34-9-11.1(c)d. at 756. Inland Paperreiterates our general
understanding of these two subsectionadét § 34-9-11.1(b), the employer/insure
Is not given the employee’s cause of acbahonly the ability to intervene to protec

and preserve the lien, which creates a mareow opportunity for recovery than tha
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found in § 34-9-11.1(c), which extendsam employer/insurer a broader opportunity

to recover its payments when an employee does not file on his owd[.]Thus,

“when a settlement is reached or a juégins entered in a suit governed by OCGA

8 34-9-11.1(b), the lien attaches to the recpmbat is, to the money now in the hands

of the injured employee.ld. (quotation marks and citations omitted). In the fin

analysis, the statute “allows interventibnt it does not take away a plaintiff’'s powe

generally to direct his or her lawsuit agstithe alleged tortfeasor, [and an employ

has] the right to settle with one or more defendanis.’at 755.

Initially this Court was concernedhat Skywest's intervention could

conceivably derail Woodall’'s and the Defendants’ settlemegbtiations and set thig

litigation on a different course, until our reviewlafand Papers See Woodall v.

Rich Albany Hotel, LLC2012 WL 12404018, at *10 (N.D.N.Y. Apr. 11, 2012)

Subsequent Georgia court rulings have furtieabused this Court of such a concerp.

Essentially, the timing of a settlement ahd procedural posture of a § 34-9-11.1(

intervention, such as this case, is notrdscal as one may expect. For example,

the City of Warner Robins v. Bake255 Ga.App. 601 (2002), the plaintiff, a metgr

reader for the city, was injured in an automobile accident in the course o

employment and the city compensated hinhis medical and income benefits. The
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employee/plaintiff sued the tortfeasor and immediately entered into negotiation to
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settle the case. When the city was &gat of the negotiations, it informed thg
plaintiff that it intended to file a subgation lien against any settlement, but did n
move to intervene. The matter settled #redplaintiff moved to extinguish the lien
arguing that the employer waived the lien and thus was estopped to enforce
positing that he had not beerllyuand completely compensatedd. at 601-02.
Pivotal to our discussion is the appellate court’s finding that “[e]Jven though
employer/insurer that has asogation lien has an absoluight to intervene in both
trials and settlement negotiations, the exisegeof the lien itself is not dispositive,’
and can only be enforcediife employee is fully compertsa, a burden of proof the|
employer/insurer carriedd. at 603-04. The court further extrapolated on this isg
by instructing on the virtues of settlement:
As a matter of common sense, a derciso proceed to trial presents a
significant risk, and a decision to settle for an amount less than what is
perceived to be the full value of the claim is often made simply to
minimize risk. Such a decision ceanty does not always indicate that
the claimant has been “fulgnd completely compensated.”
Id. at 604.
Lastly, this court conducted a rather gahensive analysis of the settlement ar
found that the city failed to carry its burda demonstrating that the employee ha
been fully and completely compensated.

Likewise, Austell Healthcare, Inc. v. ScpB808 Ga.App. 393 (2011), has

similar sequence of events and resul€Cag of Warner RobinandInland Papers
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There, the injured employeeeslithe tortfeasors. Thesrers who paid benefits tg

the employee intervenedulSsequently, the employeesthed with the defendant for

$76,000, and a evidentiary hearing wasdhe determine if the lien should be

guashed, in which the intervenors chosetaqgiarticipate. Consequently, the trig
court extinguished the intervenors’ ligmding that the intervenors could not prov

that the employee had been fully comgsted. The appetk court acknowledged

that the employer/insurer carries the burdé showing that the employee had beg

fully compensated, whether by receiving g7jaward or settlement, and, when give

the opportunity to meet their burden, theemrenors failed to proffer sufficient facts

to support their burdend. at 395-96accord Ga. Elec. Membghip Corp. v. Garntp
266 Ga.App. 452 (2004) (finding that the enyade who entered into a settlement wit
the tortfeasor was not fully and completely compensated).

In addition to revealing comparable pealural time lines tour case to digest,
the above discussion of Georgia law cleas$tablishes that the insurer’s right t
intervene is subordinate to the insurgaisamount right to complete compensatior
Canal Ins. Co. v. Liberty Mut. Ins. C@56 Ga.App. 866, 872 (2002). Even thoug
an intervenor is permitted to serve plegs, and depending oretlsourt’s discretion,
participate in discovery, the Georgia gtatdoes not bestow on an intervenor, su

as Skywest, the right to stop a settlement@dpel a trial. All that is available tg
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an intervenor is a right to prove thtte injured employee has been fully and
completely compensated by the jury ad or the settlement before it can Qe
reimbursed for the benefits that it magve paid to the injured employdeaara v. Tri-
State Dirilling, Inc, 504 F. Supp.2d 1323 (N.D.Ga. 2007) (finding that an intervenor
is “not necessarily entitled to recover oe tien until the plaintiffs have been fully
and completely compensated®.atkins v. Vestil Mfg. Corp2008 WL 5102885, at
*4 (N.D.Ga. Dec. 1, 2008) (“In the event ofettlement . . . an intervenor’s right tp
subrogation is preserved, and the only claim that remains for adjudication is whether
there was a full and complete recoveryPgschall Truck Lines Inc. v. Kirkland87

Ga.App. 497 (2007).

\1”4

Skywest has failed to persuade tkisurt that Georgia Law provides thé

authority to prevent, at any stage d thigation, an employee from settling the case.

\U

Nor does the Court find that the proposettlesiment is calculated to avoid Skywest’

92)

lien and amount to Woodall’s tacit wavier itg right to requirea showing of full
compensation. Accordingly, the Courtregs with Woodall and the Defendants that

if they settle this case and exchangerkiktases, the Defendants’ liability ceases ahd

\J

the only parties remaining in this liagjon would be Woodall and Skywest tq
determine if she is or has been “fully compensated.”

Both Woodall and the Defendants indicat tihey want to finalize settlement

13-




SeeDkt. Nos. 34 at p. 1 & 35 at p. 3. ldss these parties file a status report within
seven (7) days of the filing date of thisd@r indicating that they have settled the case,
the Court will convene a confamce to set a new schedulioigler. In the event that
the parties have settled, tGeurt will set up a conferente determine the nature of
the hearing to determine whether thettlement constitutes full and complete
compensation. In the interim, if the pastigave not already shared their disclosures
with Skywest, they must do so immediately.
ITISSO ORDERED.

May 11, 2012
Albany, New York

. Treece
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