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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

V.M., individually and on behalf of
G.M., a child with a disability,

Plaintiff, 1:11-cv-1335
V. (MAD/ CFH)

NORTH COLONIE CENTRAL SCHOOL DISTRICT

Defendant.
APPEARANCES: OF COUNSEL:
OFFICE OF ANDREW K. CUDDY JASON H. STERNE, ESQ.
5888 Main Street
Williamsville, New York 14221
Attorneys for Plaintiff
YOUNG, SOMMER LAW FIRM KENNETH S. RITZENBERG, ESQ.

Executive Woods
Five Palisades Drive
Albany, New York 12205
Attorneys for Defendant
Mae A. D'Agostino, U.S. District Judge:
MEMORANDUM-DECISION AND ORDER
l. INTRODUCTION

On November 20, 2011, Plaintiff commenced this action for review of an August 222011
administrative order issued by the New Yorkt8tEducation Department's Office of State
Review. The administrative order sustained, in part, the decision and order of an impatrtial
hearing officer ("IHO") under the Individualsitv Disabilities Education Act, 20 U.S.C. § 1401
et seq ("IDEA") and Article 89 of the Education Law of the State of New YdkeeDkt. No. 1.

Defendant moves for summary judgment as to all of Plaintiff's claims, pursuant to Federal Rule of

Civil Procedure 56.SeeDkt. Nos. 9-11. Plaintiff opposes and cross moves for summary
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judgment. SeeDkt. No. 13.

Il. BACKGROUND *

Plaintiff V.M. brings this action on behalf of her daughter, G.M., who was diagnosed
Down Syndrome at birthSeeDkt. No. 9 at 1. G.M. has been a student in the North Coloni
School District since 2002, when she entered kinderga8en.idat § 7. Plaintiff filed a due
process hearing request, alleging that Defendatdted the IDEA by failing to provide G.M.
with a free appropriate public education ("FAPE") for the 2008-2009, 2009-2010, and 201d
school yearsSeeDkt. No. 13-3 at 4. After a hearing, the IHO determined that Defendant
provided G.M. with a FAPE in 2008-2009 and 2009-2010, but denied her a FAPE in 2010-
SeeDkt. No. 10-4 at 13. Defendant appealed to the State Review Officer ("SRO"), who
concluded that the IHO was correct in denying the claims with respect to 2008-2009 and 2
2010; however, the SRO dismissed Plaintiffarok for the 2010-2011 school year as m@&x#e
Dkt. No. 10-5. The SRO also found that Pidinvas precluded from alleging that G.M. was
denied a FAPE with respect for all three school years because Plaintiff withheld consent fg

Defendant to conduct updated evaluations recommended bySkesvid

A. IDEA
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The IDEA is part of "an ambitious federal effort to promote the education of handicapped

children." Bd. of Educ. of the Hendrick Hudson Cent. Sch. Dist. v. Rpd8&U.S. 176, 179

! Unless otherwise noted, the facts contained in the "Background" section of this
Memorandum-Decision and Order are undisputed.

2To avoid confusion, anytime the Court references a specific page number for an ej
the docket, it will cite to the page number assigned by the Court's electronic filing system.
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(1982). To accomplish this goal, Congress provides federal funds to those states that dev,
plans to assure that all children with disabilities have the right to a "free appropriate public
education.” 20 U.S.C. § 1412(%kge also Rowley58 U.S. at 181. The FAPE mandated by
federal law must include special education and the necessary related services that are tail
meet the unique needs of each particular student, and be "reasonably calculated to enablg
child to receive educational benefitRowley 458 U.S. at 207. "The 'centerpiece’ of the IDEA
education delivery system is the 'individualized education program,’ or 'lEBtghy v.
Arlington Cent. Sch. Dist. Bd. of Edu297 F.3d 195, 197 (2d Cir. 2002) (quotidgnig v. Dog
484 U.S. 305, 311, 108 S. Ct. 592, 98 L. Ed. 2d 686 (1988)).

A school district has met its obligation to provide a FAPE when (a) the district comp,
with the procedural requirements of the IDEA, and (b) the IEP developed by the district is
reasonably calculated to enable the student to receive educational be&esiid.(citation

omitted). The law expresses a strong preference for children with disabilities to be educat

integrated setting with their non-disabled peers, to the extent that integration is appr&aeate.

Walczak v. Fla. Union Free Sch. Djst42 F.3d 119, 122 (2d Cir. 1998) (citation omitted). Tq
that end, special education and related services must be provided in the "least restrictive
environment” ("LRE") that is consistent with a child's neesise id A child should be
segregated only "when the nature or severity" of a child's disability is such "that education
regular classes with the use of supplementary aids and services cannot be achieved satisf
20 U.S.C. § 1412(5).

Each year, a school official qualified in special education, the child's teacher, the ch

parents, and, where appropriate, the child, should participate in the development of 8rdER.
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20 U.S.C. § 1401(a)(20). The IEP should articulate the particular needs of the disabled cHjild as




well as the services required to meet those ne8de20 U.S.C. § 1414(a)(5). Specifically, an

IEP must state (1) the child's present level of educational performance; (2) the annual goa

s for

the child, including short-term instructional objectives; (3) the specific educational serviceg to be

provided to the child, and the extent to which the child will be able to participate in regular
educational programs; (4) the transition services needed for a child as he or she begins to
school setting; (5) the projected initiation date and duration for proposed services; and (6)
objective criteria and evaluation procedures and schedules for determining, on at least an

basis, whether instructional objectives are being achieS8ed20 U.S.C. § 1401(a)(20).

Parents who are dissatisfied with a proposed IEP may file a complaint with the state

educational agencySee20 U.S.C. § 1415(b)(1)(E). Complaints are resolved through an
"impartial due process hearing," during whichaal officials have the burden of showing the
appropriateness of the proposed IE52e20 U.S.C. § 1415(b)(2N.Y. Educ. Law 8§ 4404(1)(c);
see also R.E. v. New York City Dep't of EdG684 F.3d 167, 184 (2d Cir. 2012). A local heariy
officer's decision may be appealed to the state educational ageee?0 U.S.C. § 1415(c).
After this appeal, any party still aggrieved may bring suit in either state or federal 8ea20
U.S.C. § 1415(e)(2). A court will fashion appropriate relief based on its independent asses
of a preponderance of the evidence developed at the administrative proceedings and any

evidence presented by the parti&ee id

B. New York's Regulatory Scheme
As a recipient of federal funds under IDEA, New York State is required to comply w
the IDEA's requirementsSee WalczaKkl42 F.3d at 123. New York State has assigned

responsibility for developing appropriate IEPs to local Committees for Special Education
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("CSEs"), the members of which are appointed lwpstboards or the trustees of school distri
SeeN.Y. Educ. Law § 4402(1)(b)(1%ee also Heldman v. Sob8b2 F.2d 148, 152 (2d Cir.
1992). In developing an individual child's IEP, the CSE is required to consider the followin
factors: (1) academic achievement and learning characteristics; (2) social development; (3
physical development; and (4) managerial or behavioral n&8 N.Y.C.R.R. §
200.1(kk)(2)(i). An IEP is not required to include short-term objectives or benchmarks unle
CSE has made a determination that the student will participate in alternative assessments
than participate in state and local assessmé&#s8 N.Y.C.R.R. § 200.4(2)(iv).

New York further requires that an IEP identify the child's specific class place®ees.
N.Y.C.R.R. 8 200.4(c)(2)(ix). In order to be grouped together in the same class, students
have sufficiently similar academic levels and learning characteristics so that each child wil
the opportunity to achieve his or her annual go8se8 N.Y.C.R.R. § 200.6(a)(3)(i). Students
may be grouped together in a special education class if they have the same disabilities or
have "differing disabilities [but] . . . similar individual needs for the purpose of being provids
special education program.” 8 N.Y.C.R.R. § 200.1¢ge als@ N.Y.C.R.R. 8 200.6(g)(3). Itis
the responsibility of the CSE to assure that tloeids interaction within the group is beneficial

each student, contributes to each student's sp@aith and maturity, and does not consistentl

interfere with the instruction being provided.” 8 N.Y.C.R.R. § 200.6(a)(3)(ii)). The New Yoik

regulation cautions that the "social needs of a student shall not be the sole determinant” of
her class placement, and that the CSE must also consider the management needs of the 9
a class so that no student unduly interferes with others' ability to [8a\nY.C.R.R. §

200.6(a)(3)(ii);see als@d N.Y.C.R.R. § 200.6(a)(3)(iv). Children whose disabilities present

particular management concerns should be placed in smaller-than-average size classes, @
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on the degree of intervention requiregee8 N.Y.C.R.R. § 200.6(g)(4).

C. Factual Background
1. 2002-2007 School Years

G.M. entered elementary school at Boght Hills Elementary School in the North Colgn

Central School District and had the same QediSpecial Education Teacher, Mary Yodis, from

the time she was in first grade until sixth gra@eeDkt. No. 9 at 7. During G.M.'s

ie

kindergarten year, she underwent a psychological evaluation which found that she functiofped in

the impaired range with a full scale IQ of 60, and engaged in "shut down" behavior and digplayed

distractibility. See idat 1 34, 35. The evaluating psychologist predicted that "mathematic$

concepts will likely be very difficult for G.M. to acquire” and concluded that "care must be tp

ken

to challenge G.M. without setting expectations that are well above her developmental levels," as

this could cause "frustration and a decreased sense of efficacy in how she perceives hersg
academically."See idat 1 38. Generally, G.M. was very social outside of the classroom and
other students were very kind to h&ee idat 1 30. In the classroom, however, she was very

quiet. See idat § 31. In 2004, near the end of G.M.'s second grade year, an assessment gf

f

her

academic progress revealed that Defendant's attempt to integrate G.M. in the regular classroom

setting for math lessons had "further coefd$ [G.M.] from her basic conceptsSee id at | 48.
The report indicated that G.M. had the ability to learn rote factual information after frequent
repetition, but this did not equate into a true conceptualization or actual ability to retain the
information. See idat  49.

In 2005, Plaintiff withheld consent for G.M.'s triennial reevaluatiBee idat I 51.

Instead, the District's Psychologist, Timothy Fowteamducted a review of G.M.'s education file.




See id Mr. Fowler found that G.M. continued tequire significantly modified lessons in all
academic areas, new information to be broken down into manageable parts, and the oppo
for small group instruction at her levebee idat  53. He recommended that G.M. continue {
receive more specialized instruction and have additional testing, and found that the
recommendations from G.M.'s kindergarten evaluation continued to be approfeatel at 11

54-55.

2.2007-2008 School Year
During the 2007-2008 school year, when G.M. was in the sixth grade, it became
increasingly difficult to integrate G.M. with her peers, and very little integration took place

between G.M. and students in regular clasS=e idat § 11. She received special education

[tunity

(0]

consultant teacher services in science, satialies, language arts and writing, which took plgce

in the typical classroomSee idat  12. While in the regular classroom, a teaching assistan
present and G.M. received modified presentations that were based on similar concepts as
presented to other studenee idat 1 14-18. For reading and math, G.M. received privatg
instruction outside the classroorSee idat  13. The special education teacher who provide
services to G.M. worked in collaboration with the general education teacher, and the two n
daily to exchange lesson plans and discuss how best to modify and present G.M.'s &essanh

at 1 19. Ms. Yodus, who was G.M.'s resource room teacher, consultant teacher, and tutor

was
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summers in reading and math, attempted to obtain text at a second grade reading level that would

present sixth grade concepSee idat 1 9, 20.
G.M. needed instructions broken down, language simplified, and responded better

information was presented visuallee idat § 21. Due to her visual style, G.M. lost interest

vhen

in




reading material that did not have pictur&ee idat  23. She was able to decipher vocabulary

and decode words, but struggled with reading comprehenSiemid at  21.
Just prior to the beginning of the 2007-2008s year, Plaintiff continued to withhold

consent for any reevaluation or cognitive testiBge idat § 56. This included the sixth grade

cognitive ability testing, and meant that the CSE had to prepare G.M.'s IEP without the benefit of

any new evaluative materiabee id at § 56-57.

3. 2008-2009 School Year
Since Plaintiff withheld consent for further evaluations and cognitive testing, G.M.'s

2008-2009 IEP was developed without the benefit of new evaluative mateerlid at § 58.

For the 2008-2009 school year, G.M.'s IEP included placement in regular core classes to he

taught by regular education teachers, with a spediatation consultant teacher assigned to W

exclusively with G.M. in each class for thirty minutes per peridde idat § 112. The regular

ork

education teacher worked with the consultant teacher to modify the curriculum presented to G.M.

Seeidat § 113. G.M. was also assigned an aide to assist her with organi&deidat § 116.

The IEP did not contain short-term objectives, because G.M. did not receive an alternative

assessment; instead, she was expected to participate in the same state and local assessments

administered to typical studentSee idat § 117.
On November 17, 2008, the CSE amended G.M.'s IEP to provide an Academic Skil

class daily, which the CSE felt would better address her academic rgzsgl at I 125.

Plaintiff agreed to this chang&ee idat { 126. At the beginning of the school year, Ms. Betts

was G.M.'s consultant teacher, however, in December, Ms. Kibler assumed thBa®lielat |

132. After Plaintiff and Ms. Kibler had a disagment over the services provided to G.M., she

s-l



was replaced by Ms. Betts for the remainder of the 2008-2009 schoolSgzmaid at 1 133, 135
The basis for the disagreement was that Ms. Kibler believed that G.M.'s consultant teachq
services were not sufficient and that G.M. was not benefitting from her time in mainstream
classes.See idat § 134. The parties do not dispute that G.M. received each and every spe
education and related service, modification, and accommodation contained in her 2008-20

See idat T 137.

4. 2009-2010 School Year

In the 2009-2010 school year, when G.M. was in the eighth grade, she continued tg
struggle to comprehend the instruction in the classroom and was increasingly demonstrati
emotional behavioral issues, including cryindhe classroom, falling asleep in the classroom
and not complying with directionsSee idat § 40. She received significantly modified
curriculum in her mainstream classes and was responsible for understanding only a few ke

classroom conceptsSee idat § 66. She received modified testing and limited multiple choig

responses as accommodatioS&e id During an October 2009 observation, G.M. was on tagk

approximately 50 percent of the time and, when she was not paying attention, she was "pu

her head on her desk, rubbing her eyes, looking around the room, looking for papers, obse
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other students, poking at peers, playing withdi®e laces, getting tissues, getting a drink, gojng

to the bathroom, asking to call her mother, crying and closing her eges.id at { 68.

For the 2009-2010 school year, G.M.'s Academic Skills Class ("ACS") teacher, Gre

Bell, worked with Plaintiff to develop the IEFSee idat § 139. On June 23, 2009, the CSE met

to plan G.M.'s 2009-2010 school ye&ee idat { 140. The CSE and Plaintiff agreed on an Ij

jory
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that included special reading instruction with no more than five other students, special math
instruction, special ASC-Il instruction, a consultant teacher for the same three subjects as fthe
prior school year, speech/language therapy, occupational therapy, an aide to assist with
organization, and individual services during an extended school $earid at 1 141, 142.

Early in the 2009-2010 school year, Plaintiff requested a program review of G.M.'s

reading programSee idat Y 60. Defendant offered to have an independent reading evaluaion
conducted by local reading consultant, Dr. Melinda Tanznsa® idat 1 60-61. Plaintiff
withheld consent for the evaluatioBee id On November 16, 2009, a CSE meeting was held in
response to Plaintiff's request to provide G.M. with a one-on-one reading speSieésd at
70. District Psychologist, Miel Fajen, statexhcern that adding additional support might cauge
additional emotional issues for G.M. and recommended updated testing to assess her cappbility
and the appropriateness of existing programmibge idat 1 70,71. Additional concern was
raised that G.M. would not benefit from an individual reading program because she needs|the
motivation of other students in order to read, discuss, and engage in the m8esialat | 145.
The IEP was amended at this meeting to reflect this discussion and the parties do not disgute that

G.M. received each and every special education and related service, modification, and

accommodation contained in her 2009-2010 I5ee idat § 148.

5. The 2010-2011 School Year

In March 2010, Defendant began working on G.M.'s IEP for the 2010-2011 school yjear.
Seeidat § 183. A team of faculty, as well as Plaintiff, met three or four times in the Spring| of
2010. See id Mr. Shumway, G.M.'s special instrucfor social studies, was very concerned

about her ability to stay awake and stay focused, and recommended that she be removed from

10




mainstream social studies for her ninth grade y8ae idat § 186. The CSE recommended th

at

G.M. continue to be mainstreamed in English because she enjoyed literature and for socigllization

purposes, and also recommended that G.M. be mainstreamed for Science in Our Lives, w
could take over a three-year peridsee idat 9 188. The IEP offered G.M. a self-contained n
class to address her weak math skills, as well as a self-contained social studies class, whi
her weakest area and the class she liked |&est.idat  192. The plan also included an ASC
provide assistance with her mainstream English and science classes, a special instruction
class to address her ongoing reading issues, as well as a one-on-one aide to help her stay
on classroom material and to assist with note taking in her mainstream clasead. The IEP

recommended a parallel remedial curriculum, which would allow G.M. to be mainstreamed
certain classes, but did not include Carnegie credits for the time spent in those cBeesieat

1 193.
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Plaintiff objected to the IEP on the grounds that G.M. should receive Carnegie credits for

her mainstream classeSee idat § 198. Carnegie credits are awarded to students who achleve

the prescribed learning outcomes for a giverssland are based on 180 minutes of study of g
particular subject per week during the school y&ae idat § 197. The CSE, however,
concluded that because of G.M.'s significarfiaits, she could not be placed in mainstream
classes for Carnegie creditSee idat { 196. The CSE felt that at the time the 2010-2011 IE
was developed, G.M. did not have the skills to be successful in a mainstream classroom w
Regents level curriculum because she had cognitive, skill, and emotional deficits that prev
her from benefitting from a full Regents curriculuree idat § 195.

On June 22, 2010, the CSE held a meeting to discuss the proposeskek-id.at  201.

Plaintiff's position was that G.M. should be maieatmed in every class so that she could earnf
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Regents or local diploma crediBee idat f 202. Plaintiff advocated for no program or testing
modifications, no aide support, and no life skill instruction or speech and language se3eiees.
id. The teachers present at the meeting, however, stated that G.M. needed to work on functional
life skills, particularly in her math and reading curriculur&e idat § 201. At this meeting,
Defendant informed Plaintiff that the proposed I&id not mean that G.M. could not ultimately
obtain a local or Regents diploma, but that ttieyught it prudent to address skill deficits with
the hope that G.M. could eventually be further mainstreamed and receive a difleena.at

204. In response to disagreement over G.M.'s 2010-2011 IEP, the CSE Chairperson sugdested
that G.M. undergo updated psychological testing) affered to have an independent evaluator

conduct the testing if Plaintiff was uncomfortabkeving the testing performed by the District's

[oX

Psychologist.See idat 11 62, 63. Plaintiff refused to grant permission for further testing an
evaluations.See idat 11 60, 71.

In October 2010, Plaintiff consented to further evaluations of Gokk idat  73. Ms.
Fajen performed a psychoeducational evaluation of G.M., provided questionnaires to teachers and
G.M.'s parents, and interviewed G.Mee idat { 74. Plaintiff did not return the questionnaire|.
Seeidat § 75. Ms. Fajen reviewed previous evaluations conducted during G.M.'s kindergarten
and second-grade yearSee idat  76. She found that G.M.'s academic performance was
variable, depending on her level of engagem&ete idat { 65. She also found that the concerns
articulated during G.M.'s kindergarten evaluatioere consistent with those expressed by G.M.'s
teachers during the 2009-2010 school ye&ge idat § 38. Ms. Fajen's evaluation found that
G.M. was able to get through her daily schedule with minimal adult assistdeeadat  77.
Her teachers reported that the mainstream instruction she received during the eighth grade year

was far beyond her comprehension level and that her presence in those classes was detrijnental to

12




her. See idat  78. G.M.'s consultant teacher reported that she needed curriculum modifig
to a second-grade level for concepBee idat § 38.
In November 2010, G.M. participated in additional testing, in which she received an
the lowest scores possible, and showed significant delays in her cognitive’aBitigyid at { 81.
G.M. scored a full scale 1Q of 40, which is in the moderate to severe range of mental retarg
See idat  82. Ms. Fajen concluded that ninth-grade curriculum content was beyond G.M.
comprehension abilities, and that G.M. demonstrated a knowledge of first-grade curriculun
some second-grade skillSee idat 1 84, 88. Her math skills were consistent with students
kindergarten.See idat § 89. Ms. Fagan concluded that Defendant needed to provide G.M.
skills which would allow her to adapt to and function in her environment as an adult, and
concluded that G.M. was not benefitting froine receipt of grade-level programmingee id at

1 93.

6. Dr. Thomas' Evaluation

After the impartial hearing began, Plaintiff retained Dr. Randall Thomas to conduct an

independent psychological evaluation of G.Bkee idat  94. Plaintiff's goal in seeking this

ations

ong

lation.
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n
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evaluation was to find the best means of educating her daughter within the general educatjon

curriculum and to identify her daughter's learning style and needs so that she could maxim
learning potential within that settingsee idat § 95. Prior to the evaluation, Plaintiff told Dr.
Thomas that G.M. thrived with non-disabled peers and desired to remain within the mainstj

See idat T 96. Dr. Thomas observed that G.M. was moodier than the other children in her

® Plaintiff disagrees, contending that G.M. correctly answered several items on ever
subtest.SeeDkt. No. 13-2 at § 81. This disputed fact is not material to the Court's determin

of the pending motions.
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and was a relatively reticent class participeBee idat 11 98, 99. She had virtually no
interaction with other children in the classroo8ee idat § 100. Her test scores for the ability,
retain and process sequential information were lower than 99.9 students out of every 100
tested.See idat § 102. Dr. Thomas concluded that the academic pressure G.M. experieng
while in mainstream classes needed to be addressed, and that fulfilling all of the requiremg
a Regents diploma was not within her ability lev8ee idat {{ 108, 111. He found that the
goals and curriculum contained in the IEP were consistent with his evaluations and approp

and reasonable given G.M.'s abiliti€see idat  111.

D. Impartial Hearing

On September 7, 2010, Plaintiff requested a due process he@aagdat  72. The
hearing request alleged that G.M. was denied a FAPE for the 2008-2009, 2009-2010, and
2011 school yearsSeeDkt. No. 13-3 at 4. For the years 2008-2009 and 2009-2010, Plaintif
alleged that Defendant failed to fully implement the IEPs and failed to teach G.M. to grade
standards.See id The request alleged that the 2010-2011 IEP failed to offer a FAPE in the
because the IEP did not contain sufficient mainstream opporturfdessid The request also
alleged that Defendant failed to adequately address G.M.'s social, emotional, academic ar
management needs, failed to accurately state her present levels of performance and need
to offer short-term objectives as required by law, and failed to allow her to earn Carnegie g
See id Plaintiff also alleged that Defendanbhated Section 504 of the Rehabilitation Act of
1973, 29 U.S.C. § 794, by denying G.M. an inclusive program that provided the opportunit
earn Carnegie credits toward a Regents diploSee id

The impartial hearing was held on November 15 and 16, December 6, 7, 9, and 21
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2010, and on March 1, 2018ee id Michael Lazan was appointed as the IH&ze id At the

time of the hearing, G.M. was chronologically in the tenth grade and was performing at a second-

grade level in reading and mat8eeDkt. No. 9 at 11 3, 25. At the hearing, Defendant called
David Semo, Virginia McQuade, Tara Cayn Martha Keer, Gregory Bell, Christopher
Shumway, and Miel Fagan as witness8eeDkt. No. 13-3 at 4. Plaintiff offered testimony fro
herself, Mary Yodus, and Dr. ThomaSee id Approximately eighty-four (84) exhibits were

received into evidenceSee id at 4-5.

The IHO rendered a decision on June 13, 2011 and concluded that the IEP for 2010-2011

denied G.M. a FAPESeeDkt. No. 10-4 at 13. Despite finding that Defendant met its obligation

to educate G.M. in the LRE, the IHO found that the 2010-2011 IEP did not adequately address

her social, emotional, academic and management n&sasid Based on numerous examples
behavioral issues reflected in the record, fHO concluded that the IEP did not adequately
address G.M.'s behavioral issues and a fanatibehavior assessment ("FBA") should have b
performed.See id The IHO determined that G.M. would benefit from individualized reading
instruction and found the IEP deficient for failing to provide this sernga®e idat 17. He
ordered prospective individual reading instruction to compensate for this defici®eeyd at 25
He further ordered that a consultant teacher, rather than an aide, be assigned to G.M.'s m
classes for the 2010-2011 school yegee id

The IHO determined that all other aspects of the 2010-2011 IEP were adequate. H
that the IEP accurately reflected G.M.'s present levels of performance, that Defendant wag
required to alternatively assess or provide short-term goals in G.M.'s IEP, and that there w
nothing in the record to support a finding that G.M. was being exempted from state standa

which would require short-term objectives to be included in her Ed® idat 13-15. He also
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concluded that issues relating to how courselits or graduation requirements are calculated
beyond an IHO's jurisdictionSee id at 18.

The IHO concluded that while some provisions of the 2008-2009 and 2009-2010 IE
were not properly implemented, these errors did not rise to the level of a denial of a F&PE

id. at 19, 23. The IHO found that the 2009-2010 IEP was not properly implemented becau

are

5€

G.M.'s special reading instructor, Ms. Carney, was supervising another class at the same {ime she

was scheduled to teach reading to G3&e idat 20. The IHO also found that Defendant failg
to show that G.M. was provided with a calculator and failed to show that G.M. received theg
requisite homework modifications in science, in accordance with theSE® id at 20-21.

Regarding the 2008-2009 IEP, the IHO found that some of the math goals contained in thg

d

IEP

were not implemented and that G.M.'s consultant teacher was not certified to teach seventh grade.

Seeidat 21-22. The IHO denied Plaintiff's claithat the IEP required Ms. Betts' replacemer
Ms. Kibler, to receive additional training, and tk&at. should have been taught to the learnin
standards of the grade she was$ee idat 19, 22. He concluded that despite the fact that
Defendant did not perfectly implement all of the goals for the 2008-2009 and 2009-2010 IH
record showed that G.M. showed sufficient progress and that these failures did not materia
impact her ability to learn so as to constitute the denial of a FAeE.idat 21, 23.
The IHO dismissed Plaintiff's Section 56im, finding that Plaintiff failed to

demonstrate that the district acted in "bad faith" or that it exercised "gross misjudg®eatd

at 24.

E. Appeal to the State Review Officer

Defendant appealed the IHO's decision to the SRE&Dkt. No. 10-5 at 2. Although
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Plaintiff cross-appealed the IHO's decisitire SRO found the grounds for the cross-appeal
"unduly vague and ambiguousSee idat 14. On the cross-appeal, Plaintiff raised for the firs
time a request for compensatory education services in the form of 360 hours of reading
instruction. See id The SRO issued a decision on August 22, 2011, sustaining Defendant's
appeal and dismissing Plaintiff's cross-app&ae idat 14, 17. The SRO found that Defendatr
adequately implemented the 2008-2009 and 2009-2010 IEPs, and that the claims regardin
2010-2011 IEP were mooGee idat 12,15.

Specifically, the SRO found that allegations that the 2008-2009 and 2009-2010 IEP
not adequately implemented were unfound8de idat 13. The SRO determined that the fact
that G.M.'s special education reading teacher was simultaneously supervising a teacher's
assigned to an ASC class did not prevent the teacher from properly implementing the IEP,
that G.M. made significant progress with respect to her reading over the course of the sch
See id The SRO found that Defendant's failure to provide G.M. with a calculator during the
2009-2010 school year was not material to the implementation of theS&d°id The SRO also
found that while the hearing record did not expressly describe the homework modificationg
for G.M. in science, the record showed that G.M. received modifications in all of her other
general education subjects, and therefore digmaport a finding that the failure to modify the
science homework amounted to a material failure to implement theS&®id

The SRO dismissed Plaintiff's cross-appeal, finding that Plaintiff failed to provide
particular reasons as to why the IHO's decision was incorrect, which precluded meaningfu
review. See idat 14. Additionally, the SRO found tHalaintiff's request for an additional 360
hours of reading instruction was improperly raised for the first time in the cross-appeal, an

not included in the original due process complaBee id
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The SRO concluded that all claims pertaining to the 2010-2011 school year were m
the school year had concluded at the time of the administrative hearing, thus no meaningf
could be provided regarding the 2010-2011 IEBee idat 15. The SRO acknowledged that in
situations where the conduct complained afapable of repetition, yet possible of evading
review, the end of a school year for which an IEP was written will not automatically render
claim moot; however, the SRO found that this exception to the mootness doctrine was

inapplicable in the present casgee id Specifically, the SRO found that there was no reasor

pot, as

Ul relief

the

able

expectation that the conflict over how much time G.M. spent in a mainstreamed setting would

recur, because updated evaluative testing that took place after the due process request w4
would likely lead to an accurate and appropriate placement for 2011-2012, and there was
evidence at the time of the review that Plaintiff challenged the appropriateness of the 2011
IEP. See id

The SRO further found that the IHO erred in ordering relief for the 2011-2012 schod
year, because such relief was premat@ee id Since the 2011-2012 IEP was not at issue an
not reviewed during the impartial hearing, the SRO concluded that it was premature for the
to direct Defendant to provide G.M. with indlualized reading instruction, conduct an FBA a
a Behavior Intervention Plan ("BIP"), and provide consultant teacher services for her electi

classes.See id

[ll. DISCUSSION
A. Summary Judgment Standard
A motion for summary judgment in an action brought under the IDEA involves a
somewhat different inquiry than a standard motion for summary judgment because "'the e

of a disputed issue of material fact will not defeat the motiahS. ex rel. Y.S. v. North Colonig
18
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Cent. Sch. Dist586 F. Supp. 2d 74, 81 (N.D.N.Y. 2008) (quoting. v. Bd. of Educ. of the Cit
of Rye Sch. Dist345 F. Supp. 2d 386, 394 (S.D.N.Y. 2004)). The inquiry "is not directed to
discerning whether there are disputed issueaatf but rather, whether the administrative recg
together with any additional evidence, estdl@dsthat there has been compliance with IDEA's
processes and that the child's educational needs have been appropriately addressed. It m
not, in this context, who initiates the motionNall v. Mattituck-Cutchogue Sch. Djs245 F.
Supp. 501, 508 (E.D.N.Y. 1996) (internal footnotes omitted).

A federal court reviewing the findings and conclusions of an administrative proceed
under the IDEA must, after reviewing the records from the proceeding and receiving additi
evidence at the request of the parties, make an independent decision based on the prepor

of the evidenceSee P. ex rel. Mr. P. v. Newington Bd. of Ed&t2 F. Supp. 2d 89, 98 (D.

Conn. 2007) (citation omitted). Independent judicgadiew is "by no means an invitation to the

courts to substitute their own notions of sound educational policy for those of the school

authorities they review.'Rowley 458 U.S. at 206. While federal courts "do not simply rubbe
stamp administrative decisions, they are expected to give 'due weight' to these proceeding
mindful that the judiciary generally 'lacks the specialized knowledge and experience neces

resolve persistent and difficult questions of educational poliéydlczak 142 F.3d at 129

(quotingRowley 458 U.S. at 206). "Deference is particularly appropriate when . . . the state

hearing officers' review has been thorough and carefdl."When an IHO and SRO reach

atters

ng
bnal

derance

-

S,

sary to

174

differing conclusions, the reviewing federal court should defer to the final decision of the state

authorities, which is the SRO's decisidBee A.C. ex rel. M.C. v. Bd. of EJus53 F.3d 165, 171
(2d Cir. 2009).

B. Consent for Updated Evaluations
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Defendant argues that Plaintiff is precludiexin alleging that G.M. was denied a FAPE
because she withheld consent for updated evaluations and testing for the nine years preceding the
filing of the due process hearing requeSeeDkt. No. 11 at 11. Paradoxically, Plaintiff claims
that a FAPE was denied because Defendant failed to perform an FBA.

The IDEA requires school districts to reevaluate students with disabilities at least once
every three years to ensure that educational programs are well-suited to the student's evolving
needs.See Schaffer v. Weas#6 U.S. 49, 53 (2005); 34 C.F.R. 8 300.534. The IDEA also
requires that a parent "must be informed about and consent to evaluations of their child under the
Act." Id. (citing 20 U.S.C. § 1414(d)(1)(B)). The IDEA further provides that, if a parent dogs not
provide consent for an evaluation, the districymarsue an override of the parent's decision by
utilizing the due process procedures contained in 20 U.S.C. § 5830 U.S.C. §
1414(a)(1)(D)(ii)). As Defendants correctly point ailie language of the statute is permissive
and, therefore, a school district is not obligated to obtain an updated evaluation after a pargnt has
refused consentSee Fitzgerald v. Camdenton R-IIl Sch. D489 F.3d 773, 776 (8th Cir. 2006)
(citations omitted).

The IDEA provides that if a parent refusestmsent to the receipt of special educatior
and related services, or fails to respond to a request to provide such consent, “the local
educational agency shall not be considered to be in violation of the requirement to make apailable
a free appropriate public education to the child for the failure to provide such child with the
special education and related services for which the local educational agency requests su¢h
consent."20 U.S.C. § 1414(a)(1)(D)(ii)(lll)(aa). Although a parent always retains the right {o
withhold consent for further evaluations, after consent is withheld, the school district cannqt be

held liable for denying a FAPESee M.L. v. El Paso Ind. Sch. Dig10 F. Supp. 2d 582, 599
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(W.D. Tex. 2009) (citing 20 U.S.C. 8§ 1414(a)(1)(D)(ii)(1l1)(aa)) (other citations omitted). A
parent seeking special education services for their child under the IDEA must allow the scl
evaluate the student and cannot force the school to rely solely on an independent ev&aati
Gregory K. v. Longview School Dis811 F.2d 1307, 1315 (9€ir. 1987);see alsdubois v.
Conn. State Bd. of Ed727 F.2d 44, 48 (2d Cir. 1984) (interpreting the IDEA's predecessor
holding that the school system may insist on evaluations by qualified professionals).

The Court finds that Plaintiff's repeateddee to provide Defendant with consent to
perform updated evaluations precludes her fromrtisgehat G.M. was denied a FAPE for the
2008-2009, 2009-2010, and 2010-2011 school years. For the purpose of completeness, tl

will still address Plaintiff's specific challenges to the IEPs on the merits.

C. 2008-2009 and 2009-2010 School Years

Plaintiff argues that G.M. was denied a FAPE in 2008-2009 because Defendant fail
implement all of the math goals contained in the IEP and because G.M.'s consultant teach
not certified to teach seventh gradg&eeDkt. No. 13-3 at 20-21. Plaintiff also alleges that a

FAPE was not provided in 2009-2010 becaudd.G.special reading instructor was

nool to

pnN.

and

he Court

pd to

Er was

simultaneously teaching an English class, G.M. was not provided a calculator, and G.M. did not

receive appropriate homework modificatioree id The IHO concluded that these allegation
were not sufficient to support denial of a FAPEeeDkt. No. 10-4 at 21-23. The SRO affirmeq

the IHO's decisionSeeDkt. No. 10-5 at 13.

[72)

"[A] party challenging the implementation of an IEP must show more than a de minimis

failure to implement all elements of that IEP, and, instead, must demonstrate that the schg

or other authorities failed to implement substantial or significant provisions of the [EP-S.
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v. Southhold Union Free Sch. Djdtlo. 09-CV-5026, 2011 WL 3919040, *13 (E.D.N.Y. Sept.
2011 (citingHouston Ind. Sch. Dist. v. Bobby, RO0 F.3d 341, 349 (5th Cir. 20003ge also
A.P. v. Woodstock Bd. of Edu870 Fed. Appx. 202, 204 (2d Cir. 2010).

In the present matter, the IHO found that certain aspect's of the IEP for 2008-2009 :
2009-2010 were not properly implemented, buhlibe IHO and the SRO found insufficient
evidence to show that these failures impacted a significant or substantial aspect of G.M.'s
SeeDkt. No. 20-15 at 13. The decisions of both the IHO and SRO are well-reasoned and 1
careful examination of the record. After conducting an independent review of the administ
record in this matter, as well as considering the parties' supplemental submissions, the Co
that the preponderance of the evidence shows that the 2008-2009 and 2009-2010 IEPs di
G.M. with a FAPE. As th&owleycourt articulated, while an IEP need not maximize the
potential of a disabled student, it must provide "meaningful” access to education, and conf|
"some educational benefit" upon the child for whom it is desigSed Rowleyd58 U.S. at 200.
The record before the Court shows that in each of the challenged school years, Defendant

carefully considered G.M.'s academic, social, and behavioral needs and provided the requ

hnd

EPs.
eflect a
Fative
urt finds

] provide

isite

services that were tailored to her specific needs and "reasonably calculated to enable [G.N1.] to

receive educational benefitsld. at 207.
There is little evidentiary support for Plaintiff's contentions that the fact that Ms. Car

was also supervising an English class, or thit.®:as not provided a calculator, or that she d

hey

d

not receive appropriate modifications to her science homework amount to a failure to "implement

substantial or significant portions of the IEBBbbby R.200 F.3d at 349. During the 2008-20(
and 2009-2010 school years, Defendant providéd. @ith an academic program that was

tailored to meet her individual needs and reasonably calculated to produce academic®eng

22

9

fit.




Rowley 458 U.S. at 200. This included placement in regular core classes with a special eq
consultant present to work exclusively with G.M. for thirty minutes per period, an aide to as
with organization, and the addition of an ACS skills-II claSeeDkt. No. 9 at 1 112-116.
During the 2009-2010 school year, as G.M. increglgidemonstrated emotional and behavior
issues, the record reflects that the CSE took these issues into account and made further

modifications to G.M.'s IEPSeeDkt. No. 9 at  148.

ucation

bSist

Based on the foregoing, the Court finds that the SRO and the IHO correctly determined

that G.M. was provided with a FAPE for the 2008-2009 and 2009-2010 school years.

D. 2010-2011 School Year
1. Mootness
The SRO dismissed Plaintiff's claimgeaeding the 2010-2011 school year as moot,

finding that no relief could be provide@tause the 2010-2011 school year had en8edDkt.

No. 10-5 at 15. Plaintiff objects to that findiragguing that the claims are capable of repetition,

while evading review.SeeDkt. No. 13-3 at 11-12.
The mootness doctrine is rooted in the "case or controversy" requirement of Article
the United States Constitution, which requires that a live controversy exist before a court g

times during the pendency of a litigatioBee DeFunis v. Odegaardil6 U.S. 312, 306-317

(1l of

t all

(1974) (citation omitted). When the issues in dispute between the parties "are no longer 'live,™

the case becomes mo@ee Powell v. McCormagcR95 U.S. 486, 496 (1969). Whenever
mootness occurs, the court loses jurisdiction over the suit and the matter must be disdeisse
Russman v. Bd. of Edu260 F.3d 114, 118-119 (2d Cir. 2001) (citation omittee)x v. Bd. of

Trs. of the State Univ. of N,YA2 F.3d 135, 140 (2d Cir. 1994) (citation omitted).
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"A party seeking to have a case dismissed as moot bears a heavy buitiessk ex rel.
Mauclaire v. Conn. Dep't of Edy@897 F.3d 77, 84 (2d Cir. 2005) (citations omitted). Mootng
is particularly challenging in the context of a challenge to a student's IEP. Due to the chan
nature of a student's IEP from one school year to the next, mootness "'is a recurring phend
in students' suits to vindicate . . . rights associated with the conditions of their education.™
Patskin v. Bd. of Educ. of Webster Cent. Sch. ,[588 F. Supp. 2d 422, 428 (W.D.N.Y. 2008)
(quotation omitted). Typically, courts have found mootness when an IEP is challenged afts
school year to which the IEP was applicable has ended, and where there was no reasonal
expectation that the child would be subject to the same IEP a§a@id at 429 (citation
omitted). Additionally, courts have found mootness when the matter reached the court aftg
student graduated from the scha@de Russmar260 F.3d at 119; where the case involved
guestions about the qualifications of a persaid who had resigned from her job without the
prospect of rehiringsee J.N. v. Depew Union Free Sch. Dib. 07-CV-00533, 2008 WL
4501940, *4 (W.D.N.Y. Sept. 30, 2008); and where the district never complied and never
expressed an intent to comply with the IEP that was challenged in the |a&suii|lbask 397
F.3d at 88-89.

An important exception to the mootness doctrine applies when a plaintiff can show {
the challenged action is "capable of repetition, yet evading revispehcer v. Kemn®23 U.S.
1, 17 (1998). Specifically, two circumstances must exist simultaneously: ""(1) the challeng
action [is] in its duration too short to be fully litigated prior to cessation or expiration, and (2
there [is] a reasonable expectation that the same complaining party will be subject to the s

action again.""ld. (quotations and other citation omitted). In light of these requirements, th

mootness exception "applies only in exceptional situations, and is severely circumscribed.
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Russman260 F.3d at 119 (citation omitted).

In IDEA cases, the first factor is generally satisfied because judicial review of an IER
challenge typically takes longer than the duration of the school $egr Rowleyt58 U.S. at 186
n. 9;see also Lillbask397 F.3d at 85 (citation omitted). The second factor requires that "a
reasonable expectation of repetition” must be "more than a theoretical possiBiliyS: ex rel.
N.S. v. State Educ. Dep't/Univ. of the State of, M F. Supp. 2d 601, 612 (W.D.N.Y. 2011)
(quotation omitted). "Mere speculation that the parties will be involved in a dispute over th
same issues does not rise to the level of a reasonable expectation or demonstrated proba
recurrence."Dennin v. Conn. Interscholastic Athletic Conference,, 194.F.3d 96, 101 (2d Cir.
1996).

The fact that a plaintiff has repeatedly challenged each IEP developed does not est
the requisite "reasonable expectation” of repetiti®ae B.J.$815 F. Supp. 2d at 613 (holding
that the presumption that a plaintiff will continue to challenge an IEP year after year, regar
of what is recommended by the CSE, does not create a "reasonable expectation” of recurr
The court inB.J.Sfound that the plaintiff's failure to consent to updated evaluations weighe
against the likelihood that the same conduct would recur, because updated evaluations wg
likely significantly impact recommendations in future IES&e id The court further noted that
"a party may not, by its own conduct, create the appearance of an actual controversy to ay
mootness."Id.

Courts have found conduct "capable of repetition” where the parties demonstrate af
ongoing dispute over the district's mainstreaming obligat®ee Sacramento City Unified Sch
Dist. Bd. of Educ. v. Rachel H.4 F.3d 1398, 1403 (9th Cir. 1994) (holding that the exceptio

applies where the parents and school district had conflicting educational philosophies rega
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mainstreaming of the student, which were likely to re@e§ also Daniel R.R. v. State Bd. of
Educ, 874 F.2d 1036, 1040-1041 (5th Cir. 1989) (finding that the conduct was capable of
repetition because the school officials and parents had irreconcilable views on whether to
mainstream the student and each side "steadfastly adhere[d] to its perception of the [law's
mainstreaming requirement"”).

Consistent with the SRO's reasoning, the Cbds that Plaintiff's claim for the 2010-
2011 school year does not satisfy this exception to the mootness doctrine. The only reme

Plaintiff sought for the 2010-2011 school yeasvaanew IEP. Since the school year has

concluded and the 2010-2011 IEP is no longer applicable, no meaningful relief can be affgrded.

Additionally, Plaintiff has failed to show that the same conduct is likely to recur. Courts ha
consistently held that a party's history of challenging the validity of an IEP from year to yea
not sufficient to show a reasonable expectation that the same conduct willSeeuB.J.$815
F. Supp. 2d at 613 (citation omitted). While the parties disagree as to the proper applicatig
the IDEA's mainstreaming requirement, the record does not demonstrate that this disagreq
will not be remedied by updated evaluative material and subsequent changes to G.M.'s IE
Since Plaintiff has consented to updated evalna of G.M., there is a strong likelihood that

future IEP's will be more tailored to address G.M.'s specific needs. As the Second Circuit
in Lillbask, the mere possibility that a dispute over a child's mainstreaming will recur is not

sufficient to satisfy the exceptiorsee Lillbask397 F.3d at 88.

Based on the foregoing, the Court finds that Plaintiff's claims with respect to the 201

2011 school year are moot.

2.2010-2011 FAPE
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Plaintiff contends that Defendant faileddffer G.M. a FAPE in the LRE for the 2010-

2011 school yearSeeDkt. No. 13-3 at 12. Plaintiff's primary argument is that the IEP did ng

offer G.M. enough mainstream opportunities and did not allow her to earn Carnegie Sedits.

id. at 10-18. The IHO found that the IEP paedl sufficient mainstream opportunities and

—+

declined to address the issue of whether G.M. should be eligible to receive Carnegie $egdifs.

Dkt. No. 10-4 at 13. The IHO determined that the 2010-2011 IEP denied G.M. a FAPE be
did not properly address her social, emotional, academic and managemeniSeseidkat 13.

Specifically, he concluded that Defendant wakgalted to perform an FBA, provide G.M. with
individual reading instruction, and provide a consltaacher, rather than an aide, to assist G
in her mainstream classeSee idat 13-17. The SRO disagreed with the IHO, instead finding

that the claims for 2010-2011 were mo8geDkt. No. 10-5 at 15.

cause it

.M.

A school district has fulfilled its obligation to provide a FAPE when (a) the CSE compplied

with the procedural requirements set forth in the IDEA, and (b) the IEP developed by the G
reasonably calculated to enable the student to receive educational b&SediRowley158 U.S.
at 206-207. A school district is not required torfiish . . . every special service necessary to
maximize each handicapped child's potenti&dl"at 199. Rather, a school district "fulfills its
substantive obligations under the IDEA if it provides an IEP that is 'likely to produce progrg
not regression,’ and if the IEP affords the studetit an opportunity greater than mere ‘trivial
advancement."Cerra v. Pawling Cent. Sch. Dis#t27 F.3d 186, 195 (2d Cir. 2005) (quoting
Walczak 142 F.3d at 132). Stated another way, while an IEP need not maximize a disable
student's potential, it must provide "meaningful” access to education, and confer "some
educational benefit" upon the child for whom it is desigrneede Rowley458 U.S. at 200.

a. Education must be offered in the Least Restrictive Environment
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While the IDEA expresses a preference for educating students in the regular educal
classroom, a child may be removed from the regular education environment "'when the na
severity of the disability is such that eduoatin regular classes with the use of supplementar
aids and services cannot be achieved satisfactorilWlVis v. SobgI839 F. Supp. 968, 982
n.25 (N.D.N.Y. 1993) (quotation omitted). When determining whether a student can be
satisfactorily educated in the regular setting with supplemental aids and services, the follo

factors should be considered: "'(1) whether the school district has made reasonable effortg
accommodate the child in a regular classroom; (2) the educational benefits available to the
in a regular class, with appropriate supplementary aids and services, as compared to the K

provided in a special education class; and (3) the possible negative effects of the inclusion

child on the education of the other students in the claBs&x rel. Mr. and Mrs. P. v. Newingtan

Bd. of Edug.546 F.3d 111, 120 (2d Cir. 2008) (quotation omitted).

The analysis as to whether a school district has mainstreamed a student to the max
extent appropriate is a fact-specific inquiry, and requires a careful examination of the natut
severity of the child's handicapping condition, his or her needs and abilities, and the schog
district's response to the child's neeBge id.see also Daniel R.R874 F.2d at 1049. The coul
in Daniel R.cautioned:

Furthermore, the Act does not require regular education instructors
to devote all or most of their time to one handicapped child or to
modify the regular education program beyond recognition. If a
regular education instructor must devote all of her time to one
handicapped child, she will be acting as a special education teacher
in a regular education classroom. Moreover, she will be focusing
her attentions on one child to the detriment of her entire class,
including, perhaps, other, equally deserving, handicapped children
who also may require extra attention. Likewise, mainstreaming
would be pointless if we forced instructors to modify the regular
education curriculum to the extent that the handicapped child is not
required to learn any of the skills normally taught in regular
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education. The child would be receiving special education
instruction in the regular education classroom; the only advantage
to such an arrangement would be that the child is sitting next to a
nonhandicapped student.
Id. at 1048-1049.
A similar challenge was brought &S, where the court denied the plaintiff's claim that
the IEP did not provide sufficient mainstreaming opportunitiése J.$586 F. Supp. 2d at 84-
85. J.S.involved many of the same educators and experts involved in the preserffease.In
J.S, the district removed the plaintiff from matneam Global History and English classes bag
on his difficulty with language-intensive courseee id Significant testimony by teachers,
school professionals, and outside experts suphtnee CSE's determination that self-containeg
instruction in these courses would provide thaarniff with a greater benefit than continued
mainstream educatiorSee id The court found that the plaintiff's passing grades in his
mainstream classes "pale[d] in comparison" to the testimony documenting his struggles wi
mainstream curriculum in these cours&ge id Moreover, the plaintiff's repeated failure of
Regents Exam and Regents Competency Assessments in these subjects showed that the
mainstream curriculum was beyond his comprehenssa® id The court cited the myriad of
services and accommodations provided to the plaintiff to help him succeed in the mainstre
environment as evidence that the district complied with the factors set f@#mniel R.R before
concluding that self-contained instruction in these subjects was appro@esed (citation
omitted).
In the present case, the Court finds that Defendant met its obligation to provide G.\
a FAPE in 2010-2011. The record demonstrates that G.M. struggled significantly in her

mainstream classes, even when the curriculum was modified and extra consultant teacher

were provided.SeeDkt. No. 9 at 11 186, 188, 192, 196. While Defendant created the 2010
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IEP without the benefit of updated evaluativetenial, numerous faculty who worked with G.M|

observed that exposing her to mainstream curriculum that was well beyond her learning

capabilities actually caused G.M. to regress, both behaviorally and acadentesdlyd at 78,

195. Consequently, the 2010-2011 IEP proposed that G.M. only be mainstreamed in Engljsh and

science, and receive specialized instruction in an ASC-II skills class, ASC social studies clgss,

math, and readingSee idat 1 192. The record shows that the CSE did not arrive at this prd

gram

lightly, and that Plaintiff and numerous faculty and support personnel familiar with G.M.'s unique

needs were consulted throughout the development of theSE®idat { 183. Dr. Thomas,

Plaintiff's own witness, further corroborated that at the time the 2010-2011 IEP was create

i that

G.M. did not have the ability to earn a Regents diploma and would benefit from the specialized

instruction contained in the IEFSee idat 1 108, 111.

Plaintiff argues that G.M.'s success in a mainstreamed curriculum throughout eleme
and middle school shows that she received academic benefit from mainstreamed cur$adu
Dkt. No. 13-3 at 11. The record before the Court, however, indicates that G.M. did not po9
the requisite abilities to continue to benefit from a completely mainstreamed curriculum. U

evaluations showed that G.M.'s math skills were consistent with a student in kindergarten

ntary
m.
sess
pdated

and

that, while she demonstrated a knowledge of a first-grade curriculum, she did not have a mastery

of second-grade skillsSeeDkt. No. 9 at 11 88, 89. The significant discrepancy in her skill lepel

and the level of material presented in a mainstream classroom setting supports a finding that G.M.

would not receive an academic benefit from continued placement in mainstream curriculum for

all subjects, and that continued mainstreaming would likely lead to a further regression in .M.'s

academic, behavioral and emotional developm&ete idat 1 93, 111. In the years preceding

G.M.'s ninth-grade year, she received signifitamodified curricula and individual teaching
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assistance in her mainstream classes. Despite this assistance, G.M. was still unable to

comprehend the material. Consequently, Defendant's decision to limit her mainstream

opportunities to English and science were appropriate and reasonably calculated to provide G.M.

with an academic benefit.
The Court also finds that Defendant adequately considered G.M.'s social, academid
emotional, and management needs in the develdpohéme IEP. After careful consideration, t

CSE determined that G.M. could still retain some educational benefit from a mainstreamed

science and English curriculum, because she was more likely to remain actively engaged |n those

subjects because they interested her, and because the curriculum could be modified to all

to benefit without detracting from the learg environment of the other studen&ee idat 11

bw G.M.

188, 193. This decision was not based solely on G.M.'s academic needs, but reflects a cafeful

consideration of behavioral, social, and management factors.

b. Designation of Plaintiff's Diploma

Plaintiff also objects to the IEP because it does not allow G.M. to earn Carnegie cre
for her mainstream courses, and thereby prevents her from earning a Regents dhgleDid.
No. 13-3. Defendant contends that the 2010-2011 IEP does not preclude G.M. from earni
Regents diploma in the future, but that earning Carnegie credits in her mainstream classes
currently outside G.M.'s abilitySeeDkt. No. 15 at 24.

Under the IDEA, a student with a disability is eligible to earn a high school diploma
his or her twenty-first birthdaySee20 U.S.C. § 1412(a)(1)(A); 8 N.Y.C.R.R. § 100.9(e). Att
time this action was brought, G.M. was fifteen years old, thus Defendant's contention that

has ample time to earn a Regents diploma is correct. Given G.M.'s significant deficits, hoy
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Defendant's decision that G.M. would not receBagnegie credit for her course work for 2010
2011 does not amount to a violation of the IDE2ee J.$586 F. Supp. 2d at 86 (holding that
the district's decision that the plaintiffwld only pursue an IEP diploma was reasonably
calculated to benefit the plaintiff and was in conformity with the requirements of the IDEA).
record shows that G.M. struggled substantially with her mainstream course work, even wit
significant modifications and accommodations. Ef@e, granting Plaintiff's request that G.M
receive no accommodations or modifications to the mainstream curriculum would almost
certainly deprive G.M. of any educational benefonsequently, the Court finds that Defendal
decision to award G.M. IEP credit is consistent with the provisions of the IDEA and is reas

calculated to provide her with educational benefit.

c. Functional Behavior Assessment
The Court also finds that the IHO's conclusion that Defendant was required to cond
FBA is misguided. The IDEA "incorporatesnse but not all state law concerning special
education.”"Bay Shore Union Free Sch. Dist. v. Kain ex rel. KaBb F.3d 730, 734 (2d Cir.
2007) (citation omitted). The IDEA requires that, in developing an IEP for "a child whose

behavior impedes the child's learning,” the school district must "consider the use of positiv

behavioral interventions and supports, and othetegfies, to address that behavior." 20 U.S.C.

1414(d)(3)(B)(i). A New York State regulation requires a school district to conduct an FBA
part of its initial evaluation "for a student whdsghavior impedes his or her learning or that o
others, as necessary to ascertain the physical, mental, behavioral and emotional factors w
contribute to the suspected disabilities.” 8 N.Y.C.R.R. § 200.4(b)(1)(v). The purpose of

conducting an FBA is to ascertain "why the studsgages in behaviors that impede learning
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and how the student's behavior relates to the environment." 8 N.Y.C.R.R. § 200.1(r).
Thus, under both New York State law and the IDEA, the decision of whether an FB/
warranted is left to the discretion of school o#iisi A district's failure to conduct an FBA doe
not amount to an automatic violation of the IDEBee A.C. ex rel. M.C553 F.3d at 172Even
where a student demonstrates problematic behavioral issues, the IDEA's requirements arg
satisfied if the IEP provides strategies to appropriately address that bel&asgoid For

example, iNA.C, the school district's decision not to conduct an FBA did not rise to the leve

\ iS

\"2J

| of

denying the student a FAPE because the student's IEP provided for an individual aide to address

his behavioral issuesSee id

In the present matter, while there is some evidence that G.M. displayed behavioral
that impacted her ability to learn as well as other students in her learning environment, the|
reflects that G.M.'s behavioral outbursts mafg¢n stemmed from her frustration with the
difficulty of the material. SeeDkt. No. 15 at 22. G.M.'s behavior became notably worse duri
her eighth-grade year, which numerous educators suggested is the result of her inability tg
understand classroom materi@eeDkt. No. 9 at { 40. Consistent with the SRO's finding, the
Court finds that the CSE specifically took theshaworal trends into account while drafting th
2010-2011 IEP. As discussed previously, the plan allowed G.M. to be mainstreamed in Ef
and science — the classes where she was most interested and engaged — and recommeng
individual instruction in the areas where she struggled most and was most likely to display
problematic behavior.

Based on the foregoing, the Court finds that Plaintiff's challenge to the 2010-2011 If

moot, and that, in the alternative, Defendant met its obligation to provide G.M. with a FAPE

during the 2010-2011 school year.
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E. Rehabilitation Act Claim

Plaintiff alleges that Defendant violat&e&ction 504 of the Rehabilitation Act of 1973, 2

U.S.C. § 794, by denying G.M. an inclusive program that provided the opportunity to earn
Carnegie credits toward a Regents diplor8aeDkt. No. 13-3 at 4. Defendant argues that the
is no evidence in the record to show that the G.M. was discriminated against based on he
disability. SeeDkt. No. 15 at 23. The IHO dismisseditiff's Section 504 claim, finding that
Plaintiff failed to demonstrate that Defendant acted in "bad faith” or exercised "gross
misjudgment.” SeeDkt. No. 10-4 at 24.

Section 504 of the Rehabilitation Act provides that "[n]o qualified individual with a
disability . . . shall, solely by reason of her or his disability, be excluded from the participati
be denied the benefits of, or be subjected to discrimination under any program or activity
receiving Federal financial assistance[.]" 29 Q.8 794. "In order to state a claim under the
Rehabilitation Act, a plaintiff must demonstrate (1) that he or she is a disabled person und
Act, (2) who has been excluded from benefits of a federally funded program or special ser
(3) solely because of his or her disabilityAlleyne v. New York State Educ. Defa1 F. Supp.
2d 322, 334 (N.D.N.Y. 2010) (citingrs. C. v. Wheatar916 F.2d 69, 74 (2d Cir. 1990)). In ar
IDEA action, in order to establish a violation of Section 504, something more than the mers
denial of a FAPE must be showBee id(citing Wegner v. Canastota Cent. Sch. Di879 F.
Supp. 147, 152 (N.D.N.Y. 1997)). In addition to sihaythe denial of a FAPE, a plaintiff must
also demonstrate bad faith or gross misjudgment to establish a Rehabilitation ActSzaimndl.
(citing Wegneyr 979 F. Supp. at 152). "Gross misjudgment” must be more than an incorrect
evaluation or a substantively faulty IEP, that is, the conduct must amount to more than "ert

professional judgment.Brantley v. Indep. Sch. Dis@36 F. Supp. 649, 656-657 (D. Minn.
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1996).

Plaintiff's Rehabilitation Act claim fails to satisfy the second and third prongs of this
analysis. The Court finds that Defendant met its obligation to provide G.M. with a FAPE fg
school years in question in this action. AdditibnaPlaintiff has failed to show or even allege
any bad faith or gross misjudgment on Defendant's part, and the record further establishes
G.M.'s IEPs were the product of careful and thoughtful consideration.

Based on the foregoing, the Court grants Defendant's motion as to this claim.

F. Compensatory Education

Compensatory education is prospective equitable relief, which requires a school dig
fund additional educational services as a remedy for any earlier deprivations in a child's
education.See Somoza v. N.Y.C. Dep't of Ed&88 F.3d 106, 109 n.2 (2d Cir. 2008) (citation
omitted). An award of compensatory services is appropriate only where a court finds a grg
violation of the IDEA. See id

Plaintiff seeks reinstatement of the IHO's decision to award 360 hours of individual
reading instruction provided by an expert reading specialist to compensate for the alleged
deficiencies in G.M.'s reading prograrfBeeDkt. No. 13-3 at 19-26. Defendant contends that
G.M. is not entitled to compensatory services for any school year at issue because the IER
properly implemented in 2008-2009 and 2009-2010, and in any event, Plaintiff has failed tq

a gross violation of the IDEASeeDkt. No. 15 at 24. Defendant also contends that Plaintiff

* The record does not reflect that th# ordered 360 hours of individual reading
instruction. The IHO's order shows that hdesed "individualized, one-to-one reading for the

2011-2012 school yearSeeDkt. No. 10-4 at 25. The SRO found that Plaintiff raised her clajm

for "360 hours of compensatory reading services" for the first time in her cross-appeiakt.
No. 10-5 at 14.
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cannot receive compensatory services for 2010-2011 because she failed to request such 1
her due process demanflee id at 24-25. The SRO determined that G.M.'s IEPs were prope
implemented and that Plaintiff was not entitled to compensatory sen8ee®kt. No. 10-5 at
12.

The Court agrees with the SRO's determination that Plaintiff is not entitled to
compensatory educatiénPlaintiff has failed to show either that G.M. was excluded from any
special education services to which she was entitled for an extended period of time, or tha
regressed as a result of a failure to properly implement the IEPs, which is necessary to sh
gross violation of the IDEASee Wheatqr916 F.2d at 74.

Since Plaintiff has failed to show a gross violation of the IDEA, the Court grants

Defendant's motion as to this claim.

V. CONCLUSION
After carefully reviewing the entire record in this matter, the parties' submissions an
applicable law, and for the reasons stated herein, the Court hereby
ORDERS that Defendant's motion for summary judgme@RANTED ; and the Court
further
ORDERS that Plaintiff's cross-motion for summary judgmernDEBNIED ; and the Court
further

ORDERS that Plaintiff's claims against Defendant BASMISSED; and the Court

> Defendant asserts that Plaintiff failed to exstathis claim, as she did not include a clg

for compensatory education in her initial due process request. Rather, the IHO awarded

compensatory education in the form of 360 hours of individual reading service after finding

the 2010-2011 IEP was inadequate. Since the Court disagrees with the IHO's decision reg

the adequacy of the 2010-2011 IEP, the Court need not address the exhaustion issue.
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further

this ca

and Order on all parties in accordance with the local rules.

IT 1S SO ORDERED.

Dated:

ORDERS that the Clerk of the Court shall enter judgment in Defendant's favor and ¢
se; and the Court further

ORDERS that the Clerk of the Court shall serve a copy of this Memorandum-Decisi

June 20, 2013 / p )
Albany, New York 7 ﬂ

U.S. District Judge
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