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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

THOMAS E. PEREZ,
Secretary of Labor, United States Department of Lapor

Plaintiff,
V. 112-CVv-1278
(FIS/TWD)

CHAMPAGNE DEMOLITION , LLC and
JOSEPH A. CHAMPAGNE,

Defendans.
APPEARANCES OF COUNSEL
U.S. DEPARTMENT OF LABOR - ALLISON L. BOWLES, ESQ.
NEW YORK OFFICE PATRICIA M. RODENHAUSEN, ESQ.
Office of the Solicitor LINDSEY A. ROTHFEDER, ESQ.
201 VarickStreet
New York NewYork 10014
Attorneys for Plaintiff
LUIBRAND LAW FIRM, PLLC KEVIN A. LUIBRAND , ESQ.

950 New Loudon Road
Latham New York12110
Attorneys forDefendants

SCULLIN, Senior Judge
MEMORANDUM -DECISION AND ORDER

[. INTRODUCTION
Plaintiff Thomas E. Perez bringisis casen his official capacity as United States

Secretary of Labor against Defenda@hampagne Demolitioh,LC and bseph A. Champagne,
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alleging thaDefendantgliscriminated against their employd®onald Miles, under section 11

of theOccupational Safety and Health Act of 1970 (“OSHASee29 U.S.C.8 660(c)(1).

Currently before the Court are the pastimotions for summary judgment under Rule 56 of the

Federal Rules of Civil Procedure.

Il. BACKGROUND AND PROCEDURAL HISTORY *

A. The parties and the underlying conduct

Plaintiff Thomas E. Perez is the U.S. Secretary of Labor (“Secretary'hal®@Mliles is &

former employee of Bfendant Champagne Demolition. Defendant Joseph Champagne is
managing member and part owner of Defendant Champagne Demolition, LLC, adagedrin
demdition and asbestos abatement.

Mr. Miles’ employment with Defendar@hampagne Demolition began in February of
2010. In June of 2010, one of Defendant Champagne Demolition’s projects took place at
in Gloversville, New York. Mr. Miles was not assigned to work at the Gloversvdlgsite.
Mr. Miles testified that & received a phone call from another employee of Defendant
Champagne Demolition in which the employee told Mr. Miles that asbestos had beaperiyp
removed at the Gloversville woskte.

Although the parties disagree as to the detalils, it is undisghaetr. Miles
subsequently went to the Gloversville worksite, entered the worksite, and remowgedfa ba
waste which apparently contahimproperlyremovedasbestos Mr. Miles then contacted RoQ

Schiller, one of Defendant Champagne Demolition’s supervisors, and reported thiaither

! Defendantsdmitted tcall but one of the facts contained wittitaintiff's statement of materig
facts. SeeDkt. Nos. 7641, 81. Accordingly, for ease of reference, the Cgarterallydraws its
background of the case from these documents for the purpose of deciding ihg petobns.
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been improper asbestos removal at the Gloversville worksite. According to Ms, Mi
Defendant Champagne terminated his employment over the phone the next day. Defend
Champagne described himself as the president of Defendamp@bne DemolitionHe also
explained that “nobody could fire anybody. | have the final say. It's my comgdrire them,

and I'm the only one that can fire thenSeeDkt. No. 76-4, Pl.’s Ex. “C,at8:11, 15: 21:24.

B. State-court litigation

There are two stateourt actions that are relevant to thegiag motions. First,
Defendants filed a lawsuit against Mr. Miles on or about July 5, 2010 (“defamation action”
claiming, among other things, that Mr. Miles defamed them by saying “Champagnalition
is stealing asbestos3eeDkt. No. 63-17, Pl.’s Ex. “N,” at § 10; Dkt. No. 76-11 at § 2. The
parties stipulated to dismiss the action withogjytice on September 21, 2011.

Second, Mr. Miles filed a lawsuit against Defendant Champagne Demolition oraRe
7, 2012 (“*whistleblower action”). Mr. Miles’ primary claim was based on Newk’'s public-
sector whistleblower law, Labor Law 8 740. Mr. Miles alleged, among othmgsththat 1) he
was Defendant Champagne Demolition’s employee on or about June 10, 2010, 2) he eng
protected activity by reporting actual violations of New York asbestos reandab his
supervisor, 3) Defendant Champagne Demolition subsequently terminated hisreemglgnd
4) his reporting asbestos violatiometivated his termination.

Attorney Kevin Luibrand represented Defendant Champagne Demolition in tle sta

ANt

Dru

aged in

whistleblower action.Mr. Luibrand also represents Defendants in this case. After conducting

extensivediscovery andesolving multiple motions limine, Justice Aluisi oNew York

Supreme Court, Fulton County, presided over adiag-rial in the whistleblower actiomt




trial, Mr. Miles called four witnesseand Defendant Chamgae Demolition called seven

witnessesincluding Defendant Champagne.

Defendant Champagne, who was not a party to the whistleblower action, coordinated

Defendant Champagne Demolition’s legal affairs, including its litigation againsviNégs.
Defendant Champagne was present at counsel’s table for each day of the teprasented
Defendant Champag in settlement negotiations.

After the trial, which took place in July of 2014, the jury returned a verdict in favor ¢

plaintiff, Mr. Miles. In particular, the jury answered “yes” to the follog/iquestions:

“[D]id [Mr. Miles] disclose or report a violation [of New York asbestos

regulations] to a supervisor?”

e “Was [Mr. Miles] an employee of Defendant [Champagne Demolition] at the
of reporting wich occurred on or about June 10th, to June 11th of 2010?”

e “[D]id Defendant [Champagne Demolition] commit an actual violation of law
Code Rule 567

e “[W]as Defendant [Champagne Demolition’s] reason for discharging [Med{li

motivated by [Mr. Miles’] reporting of the violation?”

SeeDkt. No. 76-4, Pl.’s Ex. “C,” at 48-49; Dkt. No. 76-11 at 1 24-31.

Defendant Champagne Demolition subsequently moved for judgment notwithstang
the verdict, Mr. Miles opposed the motion, and the partidsah@nference ith the court. The
court thereafter issued a written decisiomvimchit denied Defendant Champagne’s motion,
affirmed the jury’s verdict, and awarded Mr. Miles $103,793.84 for lost wages, $60,250.0(
attorney fees, and $2,098.83 for costs and disbursemirdgment was entdl on or about

March 25, 2015.

2“Code Rule 56" referto Part 56 of Title 12 of the New York Cag®ules and Regulations,
which ses forth New York’s rules for asbestos abatement and handiag.generallst2 N.Y.

Comp. Codes R. & Regs. Part 56.
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Defendant Champagne Demolition then filed a notice of appeal on April 30, 2015,
on January 30, 2016, the Appellate Division, Third Department deemed Defendant Cham

Demolition’s appeal to be abandoned under 22 N.Y. Comp. Gdd&Regs.§ 800.12.

C. Instant action

Shortly after Defendants commenced the defamation action, Mr. Miles filed an
administrative complaint with the U.S. Occupational Safety & Health Administiatigifice of
Whistleblower Protection. After conducting an investigatilajntiff commenced this action g
August 14, 2012 Among other things, Plaintiff allegéisat Defendants retaliated against Mr.
Miles for reporting asbestos violations by terminating his employment andnuyitige
defamation action against him.

On January 31, 2014, approximately six months before the state whistleblaeroki
place,Defendants moved for summary judgment in this case, and Plaintiff opposed the m
The arguments focused on Mr. Miles’ employment status and the facts surrousdangehing
the Gloversville worksite on June 10, 2010.

After the whistleblower action jury verdict, Plaintiff moved for partial summary
judgment, seeking to estop Defendants from galithg the issues noted abou@efendants
opposed Plaintiff’'s motion with the affidavit of Defendants’ attorney, Mr. Luibramitwseeks
a stay in this caspending resolution of the whistleblower action appeadoes not otherwise

address any of the arguments that Plaintiff advances in support of his motion.
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Ill. DISCUSSION ®
A. Plaintiff's motion for summary judgment
1. Defendants’ failure to addresBlaintiff's arguments
Under this Court’s local rules, “all motioasid opposition to motiongquire a
memorandum of law, supporting affidavit, and proof of service .. ..” L.R. 7.1(a)(1) (esphasi
added). Moreover, it is wedlettled that a court mdseat as conceded any argument to whicH

party does not responé&ee, e.gRusyniak v. GensinNo. 5:07€V-0279, 2009 WL 3672105,

*1 n.1 (N.D.N.Y. Oct. 30, 2009) (collecting authority for the proposition that parties opposing a

motion “are deemed to have consented” to certain of the moving party’s argumegits\gyd
address those arguments in their opposing papers). Under such circumstancegntneanty

need only meet the “modest” burden of showing that “the legal arguments advanced in th

D

movant’s memorandum of law afacially meritorious’ Sorrentino v. Barr Labs., IncNo.
5:09-CV-0591, 2010 WL 2026135, *4 (N.D.N.Y. May 20, 2010) (footnote omitted).
As stated Defendants did not address anyhad arguments Plaintiff made in support of
his motion for summary judgmentherefore the Court findshat Defendants “are deemed to
have consented” to Plaintiff's argumentSee Rusynigk2009 WL 3672105, at *1 n.1.
Accordingly,the appropriate inquiry iwhether Plaintiff's arguments are facially meritorious.

See Sorrentind2010 WL 2026135, at *4.

% Although Defendants moved for summary judgment before Plaintiff, the Court addresse
Plaintiff's motion first because the Court’'s ngj on Plaintiff’'s motion renders Defendants
motionsacademic.
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2. Substantivdaw: OSHA § 11(c) and N.Y. Labor Law 8§ 740

Congress passed the Occupational Safety and Health Act of 1970 (“OSHASk(iea
so faraspossible every working man and woman in the Nation safe and healthful working
conditions . . ..” 29 U.S.C. § 651(b). Section 11 of OSHA prohibits employers from retaliating
againsther employees for reporting possible safety and health is&e=29 U.S.C.
§ 660(c)(1) (“Section 11(c)”). If, upon an employee’s complaint to the Secrdtar@ecretary
determines through investigation that there has been an OSHA violation, then #targecust
bring an action against the employedistrict court. See29 U.S.C. 660(c)(2). To prevail upomn
a Section 11(c) retaliation claim, the Secretary must prove (1) the whist@ldgarticipation

in a protected activity, (2) a subsequent adverse action by the employest digawhistleblowe

-

employee, and (3) a causal connection between the3we, e.gReich v. Hoy Shoe Co., Inc.
32 F.3d 361, 365 (8th Cir. 1994) (quotation and footnote omjtRsdgz v. U.S. Postal Serv.
No. 12-00315 RSM, 2015 WL 630476, *12 (W.D. Wash. Feb. 13, 2@it&jion omitted)
With respect to the first element, “complaints to employéreade in good faith
regarding occupational safety and health matters, are protected undér @Si€.F.R.
§ 1977.9(c) (emphasis added). Additionally, Section 11(c) claims are subject to the burdgn
shifting framework oMcDonnell Douglas Corp. v. GregAll U.S. 792 (1973): Plaintiff's
burden to show prima facie case; Defendant’s burden to articulate a legitimate,
nondiscriminatory reason fthe employmendction; and Plaintiff's burden to show that
Defendant’s reason was pretextudkee, e.gChao v. Blue Bird CorpNo. 5:06€V-341, 2009
WL 485471, *3 (M.D. Ga. Feb. 26, 2009) (citing¢Donnell Douglas Corp411 U.S.] at 802-
03).

Relatedly, New York Labor Law 8§ 740 provides tbatployers




shall not take any retaliatory personnel action against an employee basguse s
employee . . . discloses, or threatens to disclose to a supervisor . . . an activity
policy or practice of the employer that is in violation of law, rule or regulation
which violation creates and presents a substantial and specific dangellic
health or safety . . . .
SeeN.Y. Lab. Law § 740(2)(a) (“Section 740”). Like OSHA 8§ 11(c), Labor Law 8§ 740 requires
that an employeemployee relationship exist at the time of the reporting evéee. id.
Additionally, “an employee can prevail on a Section 740 claim only if he can practai
violation of law—a ‘reasonable belief of a possible violation’ will not suffic®arker v.
Peconic Landing at Southold, In&85 F. Supp. 2d 564, 570 (E.D.N.Y. 2012) (quoiogdell
v. GeneralElec. Co, 88 N.Y.2d 869, 644 N.Y.S.2d 912, 667 N.E.2d 922 (19%&gt(on

omitted)

3. Collateral estoppel

In this case, Plaintiff urges the Court to afford preclusive effect to thecsiatgury’s
findings in thewhistleblower action.
Issue preclusion, or collateral estoppel, which applies not to claims or to causes of
action as a whole but rather to issues, bars litigation of an issue “{hethe
identical issue was raised in a previous proceeding; (2) the issue was actually]
litigated and decided in the previous proceeding; (3) the party had a full and fair
opportunity to litigate the issue; and (4) the resolution of the issue was ngcessar
to support a valid and final judgment on the merits.”
Proctor v. LeClaire 715 F.3d 402, 414 (2d Cir. 2013) (quotation and athiation omitted) see
also LaFleur v. Whitmar800 F.3d 256, 271 (2d Cir. 200Zederal courts apply New York layw

when considering the preclusive effect of a New York State godgment. See Marvel

Characters, Inc. v. SimoR10 F.3d 280, 286 (2d Cir. 200@)tations omitted) In addition to

1%

the above elements, New York law requires thag"“issue that was raised previously must b

decisive of the present action,” meaning that the issue “would prove or disprove, withreyt m




an essential element” of any of the instant clai@srry v. City of Syracus&16 F.3d 325, 3314
32 (2d Cir. 2003) (quotation and footnote omijted
Additionally,
“[tlhe burden of showing that the issues are identical and were necessarily
decided in the prior action rests with the party seeking to apply issue preclusion.
.. In contrast, the burden of showing that the prior action did not afford a full and
fair opportunity to litigate the issues rests with. . the party opposing the
application of issue preclusion.”

Proctor, 715 F.3d at 414quaation omitted).

I. As against Defendant Champagne Demolition

With respect to the first element of the analysis, idgofiissue, “it is not necessary that
the issues be exactly identical; it is sufficient that ‘the issues presented iarJteelgigation]
are substantially the same as those presented by [the later] acEberka vCity of N.Y, 459
F. App’x 10, 13 (2d Cir. 2012) (quotid@gT Corp. v. United State963 F.2d. 561, 564 (2d Cir.
1992)). With respect to the issue of Mr. Miles’ employment status, the statgergdadund
that Mr. Miles was Defendant Champagne Demolition’s employee at the tirepdnted
asbestos violations. Under Section 740, an employee is one “who performs services for and
under the control and direction of” the employer. N.Y. Lab. Law § 740(1)(a).

In contrast, the Commissioner’s regulations provide that, “[flor purposesSHAQD an
employee is defined as ‘an employee of an employer who is employed in a asihiss
employer which affects commerce.29 C.F.R. § 1977.5(a) (quotation omitted). The
Commissioner further clarifies that OSHA’s “broad remedial nature” dstraies a clear
legislative intent to rely upon economic realities of the employmaationship as opposed to
common law doctrinesSee id(citing U.S. v. Silk331 U.S. 704 (1947)pther citation omitted)

Thus, the Commissioner’s regulations take a view of the employment relatioaskgreething
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broader than theommonlaw definition. . . .” Nationwide Mut. Ins. Co. v. Dardegf03 U.S.
318, 324-25 (1992) (discussi&gk). Accordingly, because Plaintiff faces a more lenient
standard in this case than that which Mr. Miles successfully proved in theellostér action
with respect to his employment relationsttipe Court finds these issues to be substantiadly
same.

Regarding the second issue of Mr. Miles’ protected activity, the statefgoufbund
that Mr. Miles reported an actual violation of New York asbestos removal remsati his
supervisor on or about June 10, 2010. Because, as noted, OSHA requires only a “good f
basis for making a complaint, as contrasted with Section 740’s “actual violatomlast the
Court findsthe statecourt jury’s protected activity finding to be substantially the same as th
instant issue of whether Mr. Miles made a good faith complaint to his supervisor about
“occupational safety and health matters” on or about June 10, 2010.

Regarding the third issue, Defendant Champagne Demolition’s discharge Mdfl&,
the statecourt jury found that Defendant Champagne Demolition discharged Mr. Miles on
11, 2010. Therefore, the Court fintthsit these two issues are identical.

Regarding the fourth issue of causation, the state-court jury found that Defendant
Champagne Demolition’s “reason for discharging [Mr. Miles] was motivagdtMh Miles’]
reporting of” Defendant Champagne’s violation of asbestos regulaftidresefore the Court
findsthat these two issues are identical.

With respect to the second element of collateral estoppel, that the issues wadhg acty
litigated and decided, there is no dispute. The parties do not dispute that all of hesevee

the subjecbf a five-day trial before a jury in New York Supreme Court, Fulton Couifitye

hith”

June
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jury, after deliberations, made the findings noted above. Accordingly, the Guisthat all of
the abovassues were actually litigated and decided.

With respecto the third element of collateral estoppel, the full and fair opportunity tc
litigate, as Plaintiff points out, Defendants have not advanced any argumitembtid support
meeting their burden ahis element. Neverthelegbe Court notes thétere are nuerous
factors here tending to show that Defendants had a full and fair opportunitydtelitigse
issues. The New York Court of Appeals has instructed that determining whetréy amal its
privies have had a full and fair opportunity to litigateadst

an exploration of the various elements which make up the realities of [the prior]

litigation. A comprehensive list of the various factors which should enter into a

determination whether a party has had his day in court would include such

considerabns as the size of the claim, the forum of the prior litigation, the use of
initiative, the extent of the litigation, the competence and experience of counsel,
the availability of new evidence, indications of a compromise verdict, diffesenc

in the applcable law and foreseeability of future litigation.

Schwartz v. Pub. Adm’r of Cnty. of Bre@4 N.Y.2d 65, 72 (1969kotler v. Donellj 528 F.
App’x 10, 13 (2d Cir. 2013) (quation omitted)

In the statecourt litigation, Mr. Miles brought a single claim under N.Y. Labor Law

§ 740 against Defendant Champagne Demolition in Supreme Court, Fulton County, demg

two years’ back pay and attorney fees. These facts suggest that the atagizable and was in

an appropriate forum. Defendant Champagne Demolition called muliiplesses and cross
examined each of Mr. Miles’ witnesses, weighing toward a conclusatrit thised initiative to itg

advantage. Additionally, the jury trial concerned the same nucleus of operatsragdahe

nding

instant case, namely, Mr. Miles’ reportinfasbestos issues to his supervisor and his subsefuent

termination from his employment with Defendant Champagne Demolition.
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The ceextensiveness of the facts, together with théecminus nature in time between
thewhistleblower actiorand the instantase, suggest a high degree of foreseeability that
findings in one action could preclude the same issues in the other. Further, & pbantdi
out, the same experienced trial lawyer has represented Defendants in betb. AksD, as
noted above, Plaintiff faces a lesser burden in this case than the Section 740 claichdvirvhj
Miles prevailed in the whistleblower actieawith respect to both reporting activity and
employment status. Thus, it follows that the statert jury’s findings are suffient to meet
Plaintiff's substantive burden with respect to the same elements of the instant claim.

Additionally, Defendants have offered no indication of new evidence concerning th(s
case since the stateurt verdict, and neither is there any indication in the record of a
compromise verdict. For all these reasons, the Court fivedDefendant Champagne
Demolition had a full and fair opportunity to litigate each of the issues describegl abowrthe
same reason, Plaintiff, as a third party unrelédettie statecourt litigation,may barDefendant
Champagne Demolition from relitigating these issugse Austin v. Downs, Rachlin & Martin

Burlington St. Johnsbur270 F. App’x 52, 54 (2d Cir. 2008) (instructing that “if a litigant ha

V)

had an opportunity to fully and fairly litigate an issue and lost, then third partidatedr® the
original action can bar the litigant from relitigating that same issue in a subsegjtie(dition
omitted).

With respect to the fourth elemesftcollateral estopel, that the resolution of the issue

7

was necessary to support a valid and final judgment on the merits, there is nottespihie

issues in question were necessary elements of Mr. Miles’ Section 740 claitherNgethere an)

dispute as to the validity of théasecourt’s judgment in the whistleblower action. Therefore,|the

Court findsthat Plaintiff has satisfiethis element.
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Finally, with respect to the question under New York law of whether these issues afe

“decisive” of essential elementsthie nstant claimsthe Court finds that they are. As noted,
issue is decisive if it would “prove or disprove, without more, an essential elememyt aff the
claims set forth in the complaintCurry, 316 F.3d at 332. Here, the essential elemants
Plaintiff's prima facie OSHA retaliation claim are (1) the whistleblower’s pagtmon in a
protected activity; (2) a subsequent adverse action by the employer agamiistieblower
employee, and (3) a causal connection between the$e&e.Pere2015 WL 630476, at *12.
By way of comparison, as notetthe statecourt jury found (1) that Mr. Miles was Defendant
Champagne Demolition’s employee on or around June 10, 2010, (2) that Mr. Miles report
actual violations of New York asbestos regulations on or about that date, (3) thadddefe
Champagne Demolition subsequently terminated Mr. Miles’ employment, arth{4uch
termination was motivated in part by Mr. Miles’ protected reporting activiigcordingly,the
Court findsthat the stateout jury findings, without more, establish the essential elements ¢
Plaintiff's Section 11(c) claimAccordingly, the Court findthatthese issueare “decisive” in

this case.See LaFleur300 F.3d at 271.

ii. As against Defendant Champagne

In this context, parties may be considered in privity where the interesis wbhparty

AN

1%
o

Df

were adequately represented in the first sBge Chase Manhattan Bank, N.A. v. Celotex Cqarp.

56 F.3d 343, 346 (2d Cir. 1995) (instructing that “[w]hether there is pidetyween a party
against whom claim preclusion is asserted and a party to prior litigation is a fahatiquiry in
which the formalities of legal relationships provide clues but not solutiofrsarticular, New

York law provides that privity may b@resent among those who control an action although n

ot
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formal parties to it[and]those wheeinterests are represented by a party to the action”
Ruizv. Comm’r of Dep’t of Transp. @ity of N.Y, 858 F.2d 898, 903 (2d Cir. 1988) (quoting
[Watts v. Swiss Bank Corf27 N.Y.2d 270, 277 (1970)]

In this caseit is undisputed that Defendant Champagne coordinated Defendant
Champagne Demolition’s involvement in the whistleblower action. It is furthespuigid that
he was its managing member and part owner and that he had the sole authoritgrtd fiiee
employees at all times relevant to this case. These facts support a conblatsioeféndant
Champagne coordinated Defendant Champagne Demolition’s legal affdifgréher that his
interests were represented in the whistleblower acthmtordingly,the Court findsthat
Defendant Champagne was in privity with Defendant Champagne Demolition for mugbose
recognizing the stateourt jury’s findings as discussed above.

Additionally, with respect to Defendant Champagne’s individual liability, Sedtl(9’'s
prohibition of discrimination by any “person” applies to individuals as wellged lntities. See
29 C.F.R. § 1977.4 (defining “person” as “'one or more individuals, partnerships, associat
corporations, business trusts, legal representatives, or any group of pergooisition
omitted). On this point, federal courts consistently have held that individuals may lee liabl

under Section 11(c) for retaliating against someone for making a safety #hdcbagplaint.

See, e.gSolis v. Brighton Med. ClinjdNo. 11€v-02786, 2012 WL 4378427, *3 (D. Colo. Sept.

25, 2012) (collecting cases in support of the court’s holding that a defendant doctor could
escape individual liability merely because his professional corporatsrihe “employer”);

Reich v. State Credit Inc897 F. Supp. 1014, 1016 (N.D. Ohio 1995) (holding that the indiv
defendant who fired the whistleblower plaintiff was “not excused from liglmhtthe basis that

he was merely his employer’s agent”).

ons.

—

not
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As noted, it is undisputed that Defendant Champagne was the managing member pf

Defendant Champagne Demolitiandhad sole authority to hire and fire employees. Tthes,

Court findsthat the stateourt jury findings are sufficient to hold Defendant Champagne liable
under Section 11(c) for Mr. Miles’ termination even though he was acting on behalf of
Defendant Champagne Demolition.

Accordingly, the Court gran®laintiff’'s motion for partial summary judgment with

respect to both Defendarits.

B. Defendant’s motiors for summary judgment and imposition of sanctions

The Court’s decision to grant Plaintiff’'s motion for summary judgimenders
Defendants’ motion for summary judgment moohis is also savith respect to De&fndants’
motion for sanctionsDefendants angethat Mr. Miles trespassed on Defendant Champagne
Demolition’s work site, took videos and photos without permission, and stole a bag of ashestos
from a trailer on the work siten response, Plaintiff essentially argues that it cannot be helg
responsible for the conduct of a third party and that, at any rate, Defendantahumehels

preclude sanctions because one of Defendant Champagne’s managers lied to OSHA

* Any argument that Defendants would be prejudiced by so holding during the pendency qf an
appeal in state whistleblower action is moot because the Third Departmeriiyrdeented the
appeal to be abandone8eeDkt. No. 85, Letter Notice dated Feb. 11, 2016 (citing 22 N.Y.
Comp. Codes R. & Regs. § 800.12). Moreover, even if the Court were to consider the arguments
advanced in Mr. Luibrand’s affidavit,the mere pendency of an appeal does not prevent the use

of the challenged judgment as the basis of collaterally estopping & paudyater action.
DiSorbo v. Hoy343 F.3d 172, 183 (2d Cir. 2003) (quotation and athiations omitted). This
is so because federal courts may relieve parties from a final judgment whejadgmbnt “is
based on an earlier judgment that has been reversettated . . . .” Fed. R. Civ. P. 60(b)(5).
Thus, even in the

event that Defendant @mpagne Demolition successfully seeks leave of court to reinstate ifs
appeal before the Third Department, such appeal would not preclude this Court &ppingst
Defendants from relitigating issues already decided in that Gee.id.
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investigators. Notwithstandirtese issues, theieno prejudice to any party because therk
be no opportunity for any wrongfully obtained evidence to be used af tFat.this reasonthe

Court demes Defendants’ motiongr summary judgment and sanctions as moot.

IVV. CONCLUSION

Having reviewed the entire record in this matter, the parties’ submissionseand t
applicable law, and for the above-stated reasons, the Court hereby

ORDERS that Defendants’ motianfor summary judgment and for imposition of
sanctionsseeDkt. No. 59, areDENIED ; and the Court further

ORDERS that Plaintiffsmotion for summary judgmergeeDkt. No. 76,is GRANTED
with respect tdiability as to both Defendantand the Court further

ORDERS that the partieshall submit letter briefsot to exceed five pagesgarding
their respective positions &s damagesancluding whether they anticipate the need for a hea
on or beforeluly 15, 2016
IT IS SO ORDERED.

Dated:June 29, 2016
Syracuse, New York Freder#k J.&cullin, Jr.

Senior United States District Judge

* Although Plaintiff urges the Court to read his complaint as entailing two glaimesarising outf
of Mr. Miles’ termination and another arising out of the defamation action, thplamt is
written as one claim with all of the factual allegations providing different exanople
Defendants’ intentional discrimination against Mr. Miles under Section 1$@xDkt. No. 1,
Compl., at 1 11-22. Thus, affording preclusive effethéostatecourt jurys findings is
sufficient to support Defendants’ liability under Section 11(c) without more. Aoy, the
Court declines Plaintiff's invitation to read his complaint as containing multiple claiorsthib
reason, the Court doestrreach the novel isswé whether a defamation lawsuit may properly
constitute an adverse action under Section 11(c); and, further, there is no need to contlug
to determine whether Mr. Miles’ reporting activity caused Defendantsrig tire defenation

ng

t atria

actionagainsthim.
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