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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

ASSEMBLY POINT AVIATION, INC,,

Plaintiff,
V. 1:13-CVv-298
(FIS/DJS)

RICHMOR AVIATION, INC.,

Defendant.
APPEARANCES OF COUNSEL
WHITEMAN OSTERMAN & JOHN J. HENRY, ESQ.
HANNA LLP ROBERT S. ROSBOROUGH, IV, ESQ.
One Commerce Plaza
Suite1900
Albany, New York 12260
Attorneys forPlaintiff
TABNER, RYAN & KENIRY, LLP WILLIAM RYAN, JR., ESQ.
18 Corporate Woods Boulevard BRIAN M. QUINN, ESQ.

Albany, New York 12211-2605
Attorneys forDefendant

SCULLIN, Senior Judge

MEMORANDUM-DECISION AND ORDER
I.INTRODUCTION
Pending before the Court is Plaintiff's motion for judgment as a matter of lauaptite
Rule 50 of the Federal Rules of Civil Procedure or, irattexnative, for a new trigdursuant to

Rule 59 of the Federal Rules of Civil ProceduB=eDkt. No. 102.
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1. BACKGROUND

Plaintiff owns a Gulfstream IV aircraft ("Aircraft"). Defendant maintagesyices,
provides crews for, and brokers charter flights on third parties' airédnadtanuary of 2001,
Plaintiff and Defendant entered into a lease agreement whereby Defenddshprocure charte
flights on the Aircraft in exchange for a 15% commission of the resulting cheveamtue.
Specifically, the lease provided that Defendant would "remit 85% of the chatetigyar hour
flown" to Plaintiff. The Lease incorporated taference the parties’ Management Agreemen
The Management Agreement defines the term "Flight Hour" to mean "the time-offtaé
landing (i.e., wheels up to wheels-down), as recorded time on the Aircraft houy ongifer
nonfunctional for any reason, as indicated in the journey log entries."

The parties do not dispute that they intended the Lease to limit Plaintiff's payment 1
hours that the Aircraft was actually in the air during a charter flijlot. do the parties dispute
that Plaintiff received payment for all hours that the Aircraft actually flBather, the critical
issue in this case is whether the parties orally modified the Lease to pieatid@tendant
would remitto Plaintiff payment for unused flight hours accrued through aaciirefendant
entered into with Sportsflight Air., In€:SFA").

In early 2002Defendaniexplained that he had arranged an opportunity whereby
Plaintiff's aircraft could be leased to the United States government fgh adlume of charter
flights. Detndant's prospective client was SFA, a subcontractor that would in turn charte
Aircraft to the government. Defendant reported to Plaintiff that SFA agoegthtantee 250

hours duringhe first six months SFA thereafter had the option to renew then-month for a
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minimum of fifty flight hours per monthThe SFA contract, while identifying the Aircraft by i
registration number, does not mention Plaintiff.
Plaintiff asserts that it agreed to forego certain of its rights unddreghse because

Defendant represented that chartering the Aircraft to SFA would entitldifPlammevenue for a

guaranteed minimum number of flight hours per month even if the Aircraft did not fly thos¢

hours. According to Plaintiff, the parties made the following oral agreementinection with

the SFA contracffirst, Plaintiff and Defendant agreed that Plaintiff would subordinate itssd

priority to the Aircraft for the duration of the SFA contrasetcond, they agreed that SFA would

receive a discounted charrate of $4,900 per hour, as opposed to the Lease's stated rate ¢
$5,100.
For several years Defendant chartered airplanes for SFA and was paid for ah#ighty

time, but not for the difference between the actual time and the minimum monthlytamoun

During this time, Defendant ghPlaintiff 85% of the revenue for the hours SFA chartered the

Aircraft; however, the invoices reflecting these payments did not mention theduifight
hours.

Defendant subsequently sent SFA an invoice in the fall of 2006 for unused flighotir]
which SFA had guaranteed payment as part of its 50-hour monthly minimum. Defendant

SFA a discount of some 305 hours to account for flights that the Aircraft wasredadehird

parties and accordingly not availabte 5FA's use When SFA failed to pay Defendant's 2006

174

ces

—

ne f

gave

invoice, Defendant sued SFA in Supreme Court, Columbia County, to recover the value of the

unused flight hours. After prevailing in a bench trial, tRéaintiff Richmor obtained a
judgment that wasdjusted to $874,650; the parties subsequently settled for $7755@@0.

Richmor Aviation, Inc. v. Sportsflight Air, In&2 A.D.3d 1423, 1426-27 (3d Dep't 2011).




After Defendant settled the stateurt litigation with SFA, Plaintiff demanded that
Defendat pay it the entire settlement because the settlement represented less thath&5%
total value of the unused flight time. Mr. RicharBefendant's Presidenéstified that he
considered gifting a portion of the statedrtsettlement to Plaintiffhowever Plaintiff never
received any proceeds from the stedeirt settlement

Plaintiff then commenced this action seeking, among other things, payment of at |I¢
"$2,047,514, together with contract interest, costs[,] and attorneys' feeaDkt. No. 1,
Complaint, at 11 66-75. According to Plaintiff, this amount repredéhé total value of unuse
flight time accrued under the SFA contract. After the Court's partial gr&dfendant's motion
to dismissseeDkt. No. 24, Plaintiff's single remaining cause of action was for breach of
contract.

The partieghencrossmoved for summary judgment pursuant to Rule 56 of the Fede
Rules of Civil ProcedureSeeDkt. Nos. 55, 58. The Court denied both parties' motions afte
finding that there were genuine factual disputes as to whether the partigsnaodified the

original lease and whether the account stated defense applied.
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Thereatfter, a jury trial commenceat the end of which, the jury found as follows: (1) the

parties orally modifiedheir contract to provide that Defendant remit 85% of the SFA contrdct's

proceeds, including all money related to unused flight hours, to Plaintiff; and f@)daat's
account stated defense appligss a result of the jury's findings, the Court entguetyiment in
Defendant's favorPlaintiff then timely filed the pending motion for judgment as a matter of

or, in the alternativefor a new trial.
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[11. DISCUSSION
A. Motion for anew trial

1. Standard of review

A court may grant a new trial "f@ny reason for which a new trial has heretofore bee
granted in an action at law in federal court[.]" Fed. R. Civ. P. 59(a)(1)(A). The grounds th
may justify a new trial include, among others, a verdict that is against the wetgbtesfidence
see Redle v. Credit Agricole Indosugi70 F.3d 411, 417 (2d Cir. 2012), and rt@ammless
errors in jury instructionseeUnited States v. Kozen§67 F.3d 122, 130 (2d Cir. 2011), or
verdict sheetsseeArmstrong ex rel. Armstrong v. Brookdale Univ. Hosp. & Med., @25 F.3d
126, 136 (2d Cir. 2005).

"[A] decision is against the weight of the evidence if and only if the verdict if1)]
seriously erroneous of)] a miscarriage of justice.’'Raedle 670 F.3d at 417-18 (quoting
Farrior, 277 F.3d at 635)pther citation omitted) Furthermore, "a motion for a new trial may
granted even if there is substantial evidence to support the jury's vetdiotéd States v.
Landay 155 F.3d 93, 104 (2d Cir. 1998) (citatiamrsitted). "Also . . .a trid judge considering
a motion for a new trial 'is free to weigh the evidence himself and need not view ilighthe

most favorable to the verdict winnerld. (quotingBeveving 574 F.2cat 684).

2. Account stated jury instruction

Plaintiff's motion for a new trial focuses on Defendant's account statetsdefad
whether and how it applies to this case. In short, Plaintiff argues that tiseviengict is
inherently contradictory, thus seriously erroneous, because it fount¢hadrties modified the

contract while at the same time finding that the account stated defense apgli@dirsfstep in
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its analysis, the Court must consider the applicable legal principles thah govaccount stated|

defense.
a. Account stated
"An account stated is an agreement between parties to an account based upon pr
transactions between them with respect to the correctness of the account déralmace dug.
Seacon Corp. v. Cellect, LLBlo. 6:06€V-1022, 2009 WL 2495949, *4 (N.D.N.Y. Aug. 12,
2009) (qudation omitted)."An agreement as to the amount dugripliedwhere an invoice is

received and kept without objection made within a reasonable tilmhe(€mphasis added).

However, a claim or defense based on account stated "fails wherbdbaret been an accounft

rendered or where there is a dispute as to whether the account is accudateee alsd&eneca
Pipe & Paving Co., Inc. v. South Seneca Cent. Sch, B&®.D.3d 1540, 1542 (4th Dep't 201
(finding that a plaintiff failed to provanaccount stated claim where the defendant "asked fc
breakdown" of what was due and refused to pay part of an invoice). "The failure to olges
a presumption of coectness which may be rebutted by proof of any circumstances tending
contrary inferende]" James Talcott, Inc. v. U.S. Tel. C62 A.D.2d 197, 200 (1st Dep't 1976
(citation omitted)

Importantly for the present purposes, "an account stated tda@moeade an instrument t

create liability when none otherwise exjgts Martin H. Bauman Assocs., Inc. v. H & M Int'l

Transport, Inc. 171 A.D.2d 479, 485 (1st Dep't 199Rather, an account stated "assumes the

existence of some indebtedness between the parties or an express agreeeatithéo tr
statement in question as an account stjtedd. (citation omitted). In that regard, [4]n
account stated is an agreemamiependent of the underlying agreemeeagarding the amount

due on past transactiorisDuane Reade v. Cardinal Health, In21 A.D.3d 269, 269-70 (1st
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Dep't 2005) (quotation omitted). Moreover, "a claim for an account stated may niizlkd ut
simply as another means to attempt to collect under a disputed conBautianAssocs.171
A.D.2d at 485. If a party "can prove an enforceable contract, then it will be abteverender
[that] cause of action,” and the account stated defense will not dpply.

With these standards in mind, an important principle appears. An account stated n
in reference to annderlying contract In other words, the account stated doctnragy/ set the
terms of an underlying contract but it cannot create or void a contract on its own. ftigleri
was on display itMedia Tenor Int'l AG v. Medco Health Solutions, Jio. 13 Qv. 7223, 2014
WL 2933215 (S.D.N.Y. June 27, 2014), a case on which Plaintiff relies heaviifedia
Tenor, the parties enteradto an agreement to "engage in a set of transacéindftheir
agreement] 4§ the amount due for those transactionkl’ at *8. After the agreement was
terminated, the plaintiff sought to recover for an account stated based on invoidelsatiaent
to the defendant pursuant to the agreement and that the defeadaetned without objection
These invoices covered the months of August, September, and October 2010. The defen
however, had cancelled its contract with the plaintiff in early September putswaalause tha
allowed cancellation upon providing 30 days' notiteere was, however, a remaining issue
with respect to whether the cancellation was proper. In that regard, imgrsumnmary
judgment to the defendant on the plaintiff's account stated claim, the court redsangdft
[the plaintiff] were to lose its contract claims at trial [(i.e., the proper dlatioa claims)], it
would not be entitled to the amount due under its invoickek.(citation omitted).In other
words, if the defendant properly cancelled the contract, thabjatted to invoice was a legal

nullity because it hadeen received after the contract had been cancelled Courexplained

"[the plaintiff] argues that the existence of theenying agreement does not bar, and is in fact
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necessary for, an account stated clairhis is true. But the underlying agreemieate also
defines the amount dudecause it does, the account stated claims must be disrhisded.
(emphasis added)n kessence, the court concluded that a paydcnotrely on an account
stated claim when thekgas an underlying contract that clearly &@&th the parties’ obligations.
ThereforetheMedia Tenorcourt held that the plaintiff could not ubee mere acof sending an

invoice to voidtheterms of theparties' underlying agreemertee id

b. Jury instruction

Plaintiff argues that the Court should order a new trial beatsigey instructions
improperly includedaninstruction regarding the account stated defeh8gury instruction is
erroneous if it misleads the jury as to the correct legal standard or does notelgaagjfcam the
jury on the law." Anderson v. Branerl7 F.3d 552, 556 (2d Cir. 199%jtations omitted) An
erroneous instruction requires a new trial unless the error is harrSleesd (citation omitted).
An error is harmless only if the court is convinced that the error did not influenaglse |
verdict. However, "[a] new trial is waanted if, taken as a whole, the jury instructions gave
misleading impression or inadequate understanding of the Rladianos v. Am. Airlines, Inc
912 F.2d 57, 59 (2d Cir. 199(®itation omitted)

In its charge to the jury, the Court explained the doctrine of account stated as:follo

Finally, Defendant has raised the defense of "account stated" to Ptabrefich

of-contract claim. Under this defense, a party may waive its right to sue for

breach of contract where the party receives anigevand does not object to its

accuracy or completeness within a reasonable time. This means that when an

account which has been rendered remains unquestioned for more than a

reasonable time after its receipt, such is evidence that the account stated has beer

accepted as correct. However, an account stated defense fails if you virede to f

that the account rendered was not intended by the parties to cover the revenues
from hours guaranteed by the contract between Defendant and SFA.




SeeDkt. No. 98at 10

In the first instance, the Court finds that its use of the plivesi@e its rights" might
have misled or confused the jurfn account stated claims not about a party waivintg rights,
rather it "is an agreement between parties to an adcdmsed upon prior transactions betwee
them with respect to the correctness of the account items and balariteSéaeon Corp.2009
WL 2495949, at *4 (qumation omitted).In other words, a party's silence implies the correctn
of a received accoupgeeid.; but it does not void a liability that was otherwise die®, e.g.,
Media Tenoy 2014 WL 2933215, at *&ee alsdRestatement (Second) of Contracts § 282 cn
€ (1981) (stating that an account stated "operates as an admission of itssdonexdentiary
purposes").

Moreover, in hindsight, the Court finds thistjury instructionmay have beetoo vague.
For example, it stated that "an account stated defense fails if you weard tbdt the account
rendered was not intended by the parties to cover the revenues from hours guarahteed b
contract between Defendant and SF&&eDkt. No. 98at 10 Moreover, thidack of specificity
in the jury instructiorwas compounded in the jury verdict form. In that regard, the jury's ve
begs the question of whether the jury understood how the doctrine of account stated appl
The jury, in response to the question,

Did Plaintiff prove by a preponderance of the evidence that Plaintiff and

Defendant modified the original written Lease such that Defendant was &b pay

percent of the revenues that were due to Defendant under its contra8FRA

regardless of whether the aircraft actually flew?
responded;Yes." SeeDkt. No. 99 at 1. That should have ended the matter. Howbeer,

verdict form directedhe jury to proceed to Question 2, which ask&ies Defendant's accour

stated defense apply2d which the jury again respondé¥ges.” See idat 2.
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Unfortunately, the jury's verdict in this case leads to the untenable conclusiarb ik
invoice,at least with regard to the terms of the oral modificatmeepted for a g period of
time effectively canceled an otherwise operative conttietoral modification. However,
neither party produced any evidence that substantiated the jury's findinggetiratdices
represented the accounts stated under the oral modificaB@eSeacon Corp.2009 WL
2495949, at *4 (stating that a claim or defense based upon account stated "fails waéasth
not been an account rendefg@mphasis added)). For example, Defendant's owner stated
SFA had not paid him for the unused flight hours, and it was only after Defesadtdet! with
SFAIn state court that it was ever paid for these ho8eTrial Trans. at 294 (stating that the
monthly invoices listed only "the hours that were flown, the expenses that we paglttatin
month, and the revenue that we would have generated during that mse¢hd)so idat 78
(when asked if the minimum hours would be included on the invoice, Mr. Gilmour responc
"No").

That being said, the account stated defense did have a place in this trial. dgahat r
the doctrine of account stated may be used "by a defendant seeking to prevepehang of a
paid account[.]"In re Rockefeller Ctr. Propertie241 B.R. 804, 819 (Bankr. S.D.N.Y. 1999).
Defendant could properly use the doctrine as evidence that the invoieeacgarate reflection
of the parties' agreement and that, therefore, there was no oral modificatierlez#de. In othe

words, in this case, the account stated defense could have applied to confirm the cotitent

parties'original agreementhereby negating the inference that the parties had orally modifig¢

their contract. However, the defense could not be used to defeaeamagt thaivas already

! Indeed, Defendant's position was that "there was no oral modifica@&Trial Trans.at 335
(Defendant's summation).
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binding? See Media Tenp2014 WL 2933215t *8. Thus, the Court concludes that, in both
jury instructions and theerdict form the Court should have explainewbre clearlythat the jury

could findeitherthat the parties orally modified their leasethat the account stated represent

the only obligations between the partid&y permitting the juryto answer both questions in the

affirmative the verdict form allowed for the possibility of an internally inconsistent egrdi
which isexactly what occurred here

Based on the foregoing, the Court concluithes 'the jury instructions gave a misleadir]
impression or inadequate understanding of the |&®laianos 912 F.2cdat 59 (citation

omitted) Accordingly, the Court grantBlaintiff's motion for a new trial.

B. Motion for judgment as a matter of law
Plaintiff alternatively moves for judgment as a matter of l&l@ewever, because a revie

of the record clearly shows that both parties offereficsent evidence at trial such that a

reasonable jury could haveled in either party's favor, the Court desPlaintiff's motion for

judgment as a matter of law.

V. CONCLUSION
Having reviewed the entifde in this matter, the partiesubmissionsand the applicablg

law, and for the above-stated reasons, the Court hereby
ORDERS that Plaintiff's motion fojudgment as a matter of law pursuant to Rule 50

the Federal Rules of Civil ProceduseeDkt. No. 102, iDENIED; and the Court further

2 The jury's verdict appears to be more akin to a finding that Plaintiff's clasnbaveed becausé

a significant amount of time had elapsed between when the SFA contracthbdgdren
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Plaintiff first asserted its rights to recover.
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ORDERS that Plaintiff's motion foa new trial pursuant to Rule 59 of the Federal Ru

of Civil Procedure isSRANTED; and the Court further
ORDERS thatthe judgment in this cassgeDkt. No. 100, isYACATED; and the Court
further
ORDERS thatcounsel shall participate in a telephone conference with the Coduinen
19, 2017, at11:00 a.m. to schedule a date for a new trial in this matter. The Court will prov

counsel with the telephone number for the conference prior to the scheduled date.

IT ISSO ORDERED.

Dated:May 19 2017
Syracuse, New York

Freder#k J .gcullln, Jr.
Senior United States District Judge

es

de

-12 -



