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MEMORANDUM -DECISION AND ORDER

l. INTRODUCTION

Wing Building Holding Company (“Plaintiff” or “Wing”) brings this action allag that
The Standard Fire Insurance Company (“Defendant” or “Standaadi)gfully denied
Plaintiff's claim for payment of damages allegedly resulting from heavyathdhiring
Hurricane Irene in August 2011.

On August 19, 2013, Plaintiff filed its complaint in the tédi States District Court for
the Northern District of New YorkIn its Complaint, Plaintiff alleges that it purchased from
Defendant a Standard Flood Insurance Policy for its propedthat, as a result of the heavy
rainfall from Hurricane Irene on August 28, 2011, Plaintiff's property suffasbdtantial
damage. Plaintiff claims that Defendant’s insurance policy should pay forrttegda
FurthermorePlaintiff alleges that Defendawrongfuly denied Plaintiff's claim requesting
payment for the damagd®ased on these allegatigidaintiff seekgudgment against Defendarnt
in the amount of $115,374.00, plus interest at a legal rate of 9% per annum, plus costs ar{d
disbursements, and such other relief as may be just and proper.

Currentlybefore the Court is Defendantisotionto dismiss Plaintiff's complaint in its

entirety, with prejudice.

II. DISCUSSION
A. Timeliness of Plaintiff's cmmplaint
Defendant argues that Plaintiff's lawsuit is thib@&red by the National Fire Insurance
Policy’s (“NFIP”) statute of limitationsThe NFIPand the Standard Flood Insurancédidtes
(“SFIP”) issued under it are federal regulations codified under the Ma#dwod Insurance Act

(“NFIA™), 42 U.S.C. § 4001¢t seq. These regulations providieat any plaintiff attempting to




bring suit against a “Writ&our-Own” (“WYQ”) policy insurance company participating in th
NFIP must file within one year of the datetbé written denial of all or part of the clairtee 44
C.F.R. pt. 61, app. A(2), art. VII(R).

Here, Defendant sent two letters to Plaintiff, which are relevant to this dedgionin
Defendant sent its first letter to Plaintiff on February 29, 2012 (“Feb@8r012 Letter”). In
this letter, Defendant stated to Plaintiff, in relevant part:

We have received and reviewed the Independent Adjuster’s
detailed estimate and Final Report documenting the covieradi f
damages you sustained . . . .

... itis our understanding that you . . . have not signed the
courtesy Proof of Loss provided by the adjuster nor have you
submitted your own Proof of Loss.

While we cannot make formal determinations on your claim

until we receive your Proof of Loss and a waiver from FEMA, it is
our understanding from the Independent Adjuster that you are
looking for coverage on items that are not covered under the
Standard Flood Insurance Policy such as mold, the elevator's
related equipment, and foundation damage.would be required
to deny any damage from mad) moisture and/or mildew . . . .

We would be required to deny damage to the elevator’s related
equipment . . ..

Cleaning invoices from Insulate & Accessorfzempany for
$17,300 were submitted for consideration. Invoices 4701 and 4714
are not itemized; contain duplicate charges andoowered

items such as contents and manipulatide would be required to
deny coveragdor contents manipulation . . . .

See Dkt. No. Dkt. No. 13-2, February 29, 2012tterat 2-5 (emphasis added) Defendant sent
its second letter to Plaintiff on August 21, 2012 (“August 21, 2012 Letter”). In this lette
Defendant stated to Plaintiff, in relevant part:

We are denying payment for elevator and wastenagement

invoices for contents located in the basement and all other non-

covered items located in the basement . . . .
We are denying payment for any prexisting damages and damage

E

frommold . . ..

! The Court’s references to page numbers of documents that the parties have filed in this case refer to
the page numbers that the Court’s electronic filing system generates.



.. . we are hereby complying with the Standard Flood Insurance
Policy’s requirement regarding payment or rejection of the
insured’s Proof of Loss within 60 days of its being filed by the
insured. We have received a signed proof of loss in the d@rabun
$115,374.00We are accepting $12,373.21 of the Proof of Loss
and arerejecting $103,000.79 . . . .
If you do not agree with our decision to deny your claim or any
part oftheclaim, Federal law allows you to appeal the decision
within 60 daysof the dateof thisdenial letter.

See Dkt. No. 1-2, August 21, 201 2¢tter a2-5 (emphasis added).

The distinction between these letters is-s@iflent. The earlier letter, with its repeateq
use of the conditional language, “We would be required to deny . . .” provides nothing mo
advice as to a possible or likely future determinatiSee February 29, 2012 Letter at 2-5. In
fact, the earlier letter explicitly states that, at the time of its writing, Defendamilt{] not make
formal determinations on [Plaintiff's] claim . . Seeid. at3. The contrast between this letter
and the August 21, 2012 Letter resolves any possible ambiguity as to the meanirfgron¢ie
In the August 21, 2012 Letter, Defendant clearly and definitively statesafé/eenying . . . ”
several of Plaintiff's insurance claimSee August 21, 2012 &tter at2-3. The August 21, 2012
letteralso explicitly refers to itself as a “denial lettefS2eid. at5.

Accordingly, the Court finds that Defendant’s partial denial ofrfiféis insurance claim

occurred on August 21, 2012, and that Plaintiff's filing of its complaint on August 19, ®8%3

not untimely under theBP’s statute of limitations.

B. Timeliness of Plaintiff's Proof of Loss
Defendant argues that the Court should dismiss Plaintiff's lawsuit beletais#ff filed

an untimely Proof of Loss related to its claim. The SFIP requires an insuredopsuitymit a

Proof of Loss to its insurer within sixty days of a flood l0See 44 C.F.R. pt. 61, app. A(1), art.

e than



VII(J). The Second Circuit has required strict construction of SFIP Proof of Lossereeuts.

See Jacobson v. Metro. Prop. & Cas. Ins. Co., 672 F.3d 171, 175 (2d Cir. 2012)tations

omitted) Likewise, his Court has held that failure to submit a timely signed and sworn Prdof of

Loss is an absolute bar to a plaintiff's clainsse Kehoev. Travelers Ins. Co., No. 1:08CV-566,
2009 WL 87589, *1, *3 (N.D.N.Y. Jan. 12, 200@plding that failure to submit timely Proof of
Loss barred a suit, even though the plaintiff had beefréquent contact witfDefendant]
regarding his claim, and provided the insurer with an independent engineer's tapbropined
the loss was due to erosion caused by flood waters
Other district courts in th8econd Circuit have consistently applibd tstraightforward

reading of the SFIPSee, e.g., Exim Mortg. Banking Corp. v. Witt, 16 F. Supp. 2d 174 (D. Conp.
1998. Courts in other circuits have made similar findin§ee, e.g., Suopys v. Omaha Prop. &
Cas,, 404 F.3d 805, 810 (3d Cir. 2005) (holdthgt“[tjhe SFIP places the onus on the insurgd
to file the proof of loss within 60 days regardless of the representations ananassiet lack
thereof, provided by the insurer or its adjusi{ertations omitted) Phelpsv. FEMA, 785 F.2d

13, 15, 19 (1st Cir. 1986) (holding that failure to submit a timely Proof of Loss barred a su

~+

even though FEMA's agents specifically assured the Phédlps they need do nothing further
[when no Proof of Loss had been submitted]”).

Moreover, the United States Supreme Court has recogiaezburts must strictly
construansurance policies issued under federal programs, as they are dimast @tathe
Federal TreasurySee, e.g., Fed. Crop Ins. Corp. v. Merrill, 332 U.S. 380, 385 (1947)

(recognizing the duty of all courts to observe the conditions defined by Congress for chargi

the public treasury”). This principle is directly applicable here, as flood lassscunder the

NFIP are paid with funds from the Fedefatasury.See 42 U.S.C. 8§ 4017(d)(1Jacobson, 672




F.3d at 1754tating that; [t] hus, while the privatenasurance companies administer the federa
program, ‘[i}t is theGovernment, not the companiésat pays the clainis(internal quotation
and other citatiommitted).

Here,Plairtiff's flood loss occurred on August 28, 201HEMA extended the Proof of
Loss filing deadline for losses related to Hurricane Irene until Jan@ag022. Plaintiff's Proof
of Loss is dated July 31, 201 By failing to meet this statutory deadlineafitiff forfeited any
right to demand recovery undde SFIP for this Hurricane Irene claim.

Plaintiff argues that the facts in tluaseare so egregious that it should be allowed to
recover for its losses neverthele3he egregious facts to wih Plaintiff refers are Plaintiff's
allegations that Plaintiff's insurance agent gave Plaintiff inaccurateedbiout the Proof of
Loss filing requirement Plaintiff specifically alleges that, on October 18, 2011, a represent
of Ten Eyck Group, apparently Plaintiff's insurance agent, told Plaintiff leaPtoof of Loss
was to be submitted by Defendant's insuraadjaster and not by Plaintiff. Plaintiff alsesarts
that, on December 8 and 9, 20T&n Eyck Goup told Plaintiff that Plaintiff didhot have to
submit its own Proof of Loss.

The Ten Eyck Goup statementhat Plaintiffcites in itsmotionappear to be very
misleadingand could very well have caused Plaintiff to fail to file a timely Proof o§Los
However,Plaintiff has not alleged any theory under which Defendant should be held respd
for any incorrect advice dailure to perform by Ten Eyck Group. Ten Eyck Group is appare
Plaintiff's own insurance agent and has no alleged connection to Defendant.

Although this result maseem harsh, “[t]he principlesique to governmental insuranc

policies that require a strict construction of their termsragdirements can sometimes create

htive

nsible

ntly




ostensibly inequitable resslt Jacobson, 672 F.3d at 176. Accordingly, Plaintiff’s failure to

file a timely Proof of Loss requires this Court to dismiss Plaintiff's suit in tisety

C. Plaintiff's Unfair Claims Settlement Practices Claim

In Plaintiffs Memorandum in Response to Defendant’s Motion to Disiisstiff
advances a new legal theory: that Defendanssranceadjuster prepared and submitte@roof
of Loss that was repleteith false information as to thetal squaredotage of Plaintiff's
building as well as theumber of stories, rooms, andths. Plaintiff now alleges that Defendajt
used that materially falsa®df of Lossto try to inducePlaintiff to settle for an amount of only

$9,706.99.Plaintiff argues without citation to legal authority that such action constfrated

2

and unfair aims settlement practices. Plaintiff argues that this actistiguld not be condone
by this Court” andviolatesNew York Law

The SFIP, FEMA regulations and the NFIA, exclusively govethdisputes arising fronp
the handling of any claim undpgn SFIP] policy.” 44 C.F.R. pt. 61, app. A(1), art. IXhe
Second Circuit hafund that the SFIP preempts all stie claims See Jacobson, 672 F.3d at
174 fecognizing that [a]ll disputes arisingrom the handling of any claim under [a NFIP]
policy are governed exclusively by the flood insurance regulations issuedvby, Fiie
National Flood Insurance Act of 1968, aseanded, and Federal common lafguotation
omitted). Other circuits have similarlyuled See, e.g., Shuford v. Fidelity Nat. Prop. & Cas.

Ins. Co., 508 F.3d 1337, 1344 (11th Cir. 200Wright v. Allstate Ins. Co. 415 E3d 384, 390-91

2 In thiscase, the inequity may be somewhat mitigated by the following: Defendant atfeges a
Plaintiff does not dispute that, on August 16, 2012, FEMA approved a relaeBefendant
submitted for a limited waiver of the Proof of Loss policy provision. Accgigjra total

payment was issued to Plaintiff in the FEMA waiver amount of $12,373.21.



(5th Cir. 2005). Acordingly, this Court declines to allow Plaintiff to add a stawe claim for

unfair claims settlement practices to its complaint.

[l . CONCLUSION
Having reviewed the entire file in this matter, the parties’ submissindsha applicablg
law, and for the above-stated reasons, the Court hereby
ORDERS that Defendant’s motion to dismiss Plaintiff's complaint for failure to statg
claim, see Dkt. No. 13, isSGRANTED; and the Court further
ORDERS that the Clerk of the Court shall enter judgment in favor of Defendant ang

close this case.
IT IS SO ORDERED

Dated:Februaryl3, 2015
Syracuse, New York

Frcdr:r_'zz J.ﬁcul%m. r.

Senior United States District Court Judge




