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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

MICHAEL TROEGER,

Plaintiff,
VS. 1:15-CV-1294
(MAD/DJS)
ELLENVILLE CENTRAL SCHOOL DISTRICT,

Defendant.

APPEARANCES: OF COUNSEL:
MICHAEL TROEGER
171 Black Road
Shokan, New York 12481
Plaintiff pro se
DRAKE, LOEB LAW FIRM ADAM L. RODD, ESQ.
555 Hudson Valley Avenue
Suite 100
New Windsor, New York 12553
Attorneys for Defendant
Mae A. D'Agostino, U.S. District Judge:
MEMORANDUM-DECISION AND ORDER
l. INTRODUCTION

Pro sePlaintiff Michael Troeger ("Plaintifff commenced this action on October 30, 2015
against Defendant Ellenville Central School Bgt("Defendant™) pursuant to 42 U.S.C. § 1983
alleging First, Fifth, and Fourteenth Amendmeiafations, Title VII of the Civil Rights act of
1964 ("Title VII"), 42 U.S.C. § 2000et seq.the Americans with Disabilities Act ("ADA"), 42
U.S.C. § 1210%t seq.the Rehabilitation Act of 1973, 29 U.S.C. § HXkeq.the Age
Discrimination in Employment Act ("ADEA"), 29 U.S.C. § 62i.seq. and various other tort

actions seeking injunctive, declaratory, and monetary ree€Dkt. No. 6. Currently pending
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before the Court is Defendant's motion to dissvand Plaintiff's motion to file a second amended

complaint. SeeDkt. Nos. 16, 31.

IIl. BACKGROUND

A. Plaintiff's Complaint

Plaintiff is a 50 year old Caucasian male employed at the Defendant School District
school counselor. Dkt. No. 6 at 11 2, 3. @tgrin October of 2014, Plaintiff filed several
internal complaints with Defendant, which were enumerated 2014-15-1 through 2014-15-1
2015-16-1 through 2015-16-6 (collectively, the "internal complaintsl’)at 1 9. Plaintiff
estimates that these complaints contained in excess of 10,000 allegations of harassment,
discrimination, retaliation, and complaints of a hostile work environmenat  11. Plaintiff
contends that Defendant either failed to investigate these complaints, or assigned a biase(
compliance officer who was implicated in the complaint to investigate the clésimat 1 12-19
Plaintiff argues that this manner of investigation, or lack thereof, violated the terms of his
collective bargaining agreement ("CBA'Id. at § 20. In furtherance of receiving an impatrtial
investigation, Plaintiff has made in excess of B&fuests for a third party investigator to revie
his allegations, which have all been denied by the Board of Educédioat  30.

Plaintiff contends that Defendant failemlconduct a thorough investigation into his

complaints because the compliance officers did not interview Plaintiff or other witnesses th

as a
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proposed.ld. at 1 39. Specifically, Sandra J. Oglesby, an individual who submitted a statement

in support of Plaintiff on October 9, 2015, stateak tthe had not been contacted by Defendant in

investigation of Plaintiff's internal complaintid. at § 241see alsdkt. No. 6-1 at 41-45.
Plaintiff stated that he has named over 200 witnesses regarding his internal complaints, al

whom have not been contacted by Defendéshtat § 242. Lisa Wiles, superintendent of the
2
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Defendant School District ("Superintendent Wilegivestigated several charges made againg
her and made dispositions in her favor in every instatlttat § 26-28. Further, compliance
officer Angela Urbina was allegedly told by Defendant's counsel to investigate a complaint
which she was an implicated partg. at T 41.

On the one occasion, Plaintiff accepted a correspondence from compliance officer
Latvis, who is a Caucasian male, wherein Mr. Latvis, being accompanied by a security gug
interrupted a meeting between Plaintiff and students with their parents and demanded that
Plaintiff accept a letter from Defendard. at {1 334-35. Plaintiff submitted an informal
complaint of this occurrence, which has not been investigated by Defendlaat §{ 337-38.
Mr. Latvis was terminated shortly thereaftéd. at § 339.

Plaintiff alleges that Defendant dissuadhéeh from receiving union representation by
threatening the union president of racism chafgefiling grievances on Plaintiff's behalfd. at

11 71, 80. Nonetheless, Plaintiff contends that the union has filed multiple grievances regs

bt

in

Mr.

ird,

hrding

Defendant's refusal to investigate his complaihdsat § 81. Plaintiff asserts that Defendant hias

denied his request to attend a professional development class and to complete an educati
administration internshipld. at 19 184-85. Plaintiff was berated, humiliated, and screamed
response to requesting the professional growth opportuldityat 9 186.

Plaintiff contends that he made sele@equests under New York's Freedom of
Information Law ("FOIL") for the records of the investigations into his internal complaints, 1
of which have been producettl. at § 37. Plaintiff also states that Defendant "routinely delay
FOIL response until the fifth day following the request” and "routinely adds an additional tw

. . business days to determine the right of accddsdt 11 367-68. On November 13, 2015,
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Plaintiff appealed the findings of eight FOIL requestk.at § 377. Superintendent Wiles has
responded to this appedd. at { 378.

Plaintiff contends that Defendant engageétaud by concealing evidence and otherwis
misleading the court by deceptively pretending to investigate the internal compldirasf 91.
The deceitful actions include denying that Plaintiff requested a reasonable accommodatior]
conducting a "mock investigation," denying Plaintiff access to workers' compensation bene
and utilizing unspecified forged or altered documemdsat 11 92, 94, 96, 104, 147. Plaintiff
also states that Defendant has altered his personnel file in some unspecified manner, whig
Plaintiff in a negative lightld. at § 35. Plaintiff contends that Defendant forged or altered hi
complaint numbered 2015-16-1 by removing or altering the date stiamgt § 153, 158-59. O
December 2, 2015, Plaintiff submitted complaints numbered 2015-16-5 and 2015-16-6, as
a FOIL requestlid. at § 160. Defendant refused Plaintiff's request to date stamp these
complaints.ld. at  161-62. Plaintiff also contends that Defendant presented numerous
statements at a New York State Division of Human Rights ("DHR") hearing that were false
defamatory, or misleadindd. at  239.

Plaintiff states that Defendant retaliataghinst him for "advocating for special needs
students . . . and for speaking with parents regarding the rights of child(ren) to a Free and
Appropriate Public Education.ld. at § 57.

Plaintiff argues that he has several qualifying disabilities, including "a back injury, G
disorder with explosive vomiting, asthma, and emotional disabilities of anxiety, depression
post-traumatic stress disordetd. at  108. Plaintiff asserts that Defendant retaliated againg

him based on his disability by placing him on disability leave, "despite medical recommend

for [him] to return to work with accommodationdd. at § 111. On September 16 and 22, 201
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Plaintiff wrote to Superintendent Wiles seeka reasonable accommodation for his disability

Id. at  135. Superintended Wiles did not respond to this reqesit § 136. On October 20,

2015, Plaintiff submitted complaint 2015-16-1 in regards to Defendant's failure to respond fo his

accommodation requesikd. at § 139. On October 30, 2015, Plaintiff informed Defendant thdt he

filed the instant action in this Courtd. at T 140. On November 3, 2015, Defendant assigneq

Compliance Officer Pabon to investigate complaint number 2015-16-4t 9 141. Plaintiff

contends that Ms. Pabon was a biased investigator because she was Hispanic, and Defendant

falsely alleged that Plaintiff has "a troubling pattern of discrimination" toward Blacks and
Hispanics.Id. at 1 142, 143.
Plaintiff began to experience increased atyiand other physiological symptoms as a

result of Defendant's failure to investigate his claims, which caused him to miss work from

September 30, through October 5, 201idch.at 1 43, 45. Plaintiff was thereafter diagnosed wjth

post-traumatic stress disorder ("PTSDIJ. at  52. Plaintiff contends that he has incurred in

excess of $5,000 in legal fees in attempting to redress his complaings.{ 61. Plaintiff has

been required to expend his sick leave as a result of Defendant's actions, which is valued gt

approximately $522 per dayd. at § 131. Plaintiff asserts that Defendant applies a different

standard to his complaints than to other employees, limiting his ability to file complaints to his

lunch periods or other off duty timéd. at § 169-70. Plaintiff contends that these lost lunch
breaks are valued in excess of $10,0@D.at  171. Plaintiff also states that he has worked
uncompensated overtime, which is valued in excess of $132|84&x 7 177.

Plaintiff states that "Defendant did harassimidate, stalk, block an exit, place under

surveillance, provide negative, threatening, and disparaging written communication, belittlg

humiliate, and conduct other acts of like kind targeting [P]laintiff on multiple occasithsat




196. Plaintiff "was threatened [that] he coualut file subsequent complaints regarding such
treatment, or in sum or substance, he would be disciplined for racidmat § 197. Moreover,
"Defendant threatens and otherwise dissuadéanBff and [P]laintiff's union representative(]
regarding complaints of discrimination, retaliation, or harassment, if the alleged violator is
and/or Hispanic."ld. at  203. Plaintiff's support for these allegations is based on a June 2

2015 letter that Superintendent Wiles wrot@laintiff discussing several of his pervious

complaints.ld. at J 215see alsdkt. No. 6-1 at 77-78. Plaintiff contends that this letter fals¢

accuses Plaintiff of being racist, defames himnglying that he is aggressive or mentally
imbalanced, and threatens to terminate him if he continues to file complaints or oppose
discrimination. Dkt. No. 6 at 1 216-28.

Plaintiff contends that Defendant has causedhiff to be viewed as racist and in a
negative light because he has received negative written correspondence during his lunch |
has been "mocked, berated, belittled and otherwise humiliated . . . in front of other staff, re
[him] to tears[,]" and requires a witness to accompany Plaintiff's interactions with minority
compliance investigatordd. at 11 256-59. Plaintiff being labeled as a racist impedes his ab
to serve students and eliminates his prospects of being considered for promidtian§. 314.
On April 22, 2015, Plaintiff "was harassed by a compliance officer, wherein she mocked hi

belittled him, and talked in a child's voice; humiliating [P]laintiff to sobbing . .Id.'at | 268.

B. Procedural History
Plaintiff has filed numerous complaints against Defendant in federal and state court
are related to the instant action. On June 18, 2010, Plaintiff filed his first lawsuit in federal

alleging that Defendant violated the ADA by failing to accommodate his disabil8maDkt.
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No. 16-1 at § 4; Dkt. No. 16-3 at 1-6. The action was dismissed on August 23, 2013, and the
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dismissal was affirmed by the Second Circuit on May 9, 2@ExDkt. No. 16-1 at { 5; Dkt. No
16-4 at 1-19. On December 26, 2012, Plaintiéidf his second lawsuit against Defendant in

federal court asserting claims that are substantially similar to the instant action, including t

Defendant created a hostile work environment, denied Plaintiff overtime pay and sick leavé

failed to investigate Plaintiff’'s complaints of discrimination, retaliation and harassment, fail
assign unbiased investigators, and denied Plaintiff access to administrative inter8skiplst.
No. 16-1 at § 7; Dkt. No. 16-4 at 35-42. Plaintiff failed to serve Defendant within the requir
120 days of filing and, on March 31, 2014, Plaintiff's complaint was dismisssaDkt. No. 16-
1 at 7 8; Dkt. No. 16-5.

On July 27, 2015, Plaintiff filed a charge of discrimination and retaliation against
Defendant and Superintendent Wiles with Bi¢R, alleging that Plaintiff was subject to a
multitude of discriminatory and retaliatory actiorfseeDkt. No. 16-1 at  10; Dkt. No. 16-13 af
1-20. The DHR conducted an investigation iRtaintiff's allegations, which included an
interview of Plaintiff on December 3, 201SeeDkt. No. 16-1 at 1 10; Dkt. No. 16-14 at 26-33
On January 21, 2016, the DHR issued its determination "that there is NO PROBABLE CAL
believe that the [Defendants] have engaged in or are engaging in the unlawful discriminatg
practice complained of." Dkt. No. 16-13 at 22. On March 24, 2016, Plaintiff commenced 4
action in the Supreme Court of New York, @isCounty, pursuant to CPLR Article 78, seekin
to annul the DHR's decisiorSeeDkt. No. 37-1. On July 21, 2016, Ulster County Supreme C
granted Defendant's motion to dismiss the Aetit8 proceeding, thereby affirming the DHR's 1

probable cause determinatioSee id.

On August 7, 2015, Plaintiff received a right to sue letter from the Equal Employment

Opportunity Commission ("EEOC") relating to a charge of discrimination. Dkt. No. 6 at { 5{
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Plaintiff timely filed the instant action in this Court on October 30, 2015 and filed an amend

complaint on December 6, 201Hl. at § 6.

[ll. DISCUSSION
Plaintiff's complaint lists 17 enumerated causes of actieeDkt. No. 6. However,
several of these claims are repetitious and commingled with numerous other assertions. |
construed, the Court interprets Plaintiff's complaint as raising the following 16 causes of ag
Title VII, ADA, Rehabilitation Act, and ADEA (1) retaliation, (2) discrimination, and (3) host
work environment claims; (4) First Amendment retaliation; Fifth and Fourteenth Amendme
equal protection, (6) procedural, and (7) substantive due process violations; (8) ADA failur
accommodate; and a variety of state law claimbuding (9) breach of contract; (10) forgery of
fraud;(11) intentional infliction of emotionalstress, (12) defamation, (13) invasion of privacy
(14) loss of consortium, (15) negligent failureprovide a safe workplace, and (16) breach of

implied covenant of good faith and fair dealing in public sector employns=#.generally id.

A. Standard of Review
A motion to dismiss for failure to state a claim pursuant to Federal Rule of Civil

Procedure 12(b)(6) tests the legal sufficiency of the party's claim for r8keef Patane v. Clark
508 F.3d 106, 111-12 (2d Cir. 2007). In considering the legal sufficiency, a court must acg
true all well-pleaded facts in the pleading and draw all reasonable inferences in the pleadg
favor. See ATSI Commc'ns, Inc. v. Shaar Fund,, 4@ F.3d 87, 98 (2d Cir. 2007) (citation
omitted). This presumption of truth, however, does not extend to legal concluSm#shcroft
v. Igbal 556 U.S. 662, 678 (2009) (citation omitted). "[W]here a conclusory allegation in th

complaint is contradicted by a document attached to the complaint, the document controls
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allegation is not accepted as truémidax Trading Grp. v. SW.I.F.T. SCRi71 F.3d 140, 147
(2d Cir. 2011) (citind--7 Designs, Inc. v. Old Navy, LL.647 F.3d 419, 422 (2d Cir. 2011)).
Although a court's review of a motion to dismiss is generally limited to the facts presented
pleading, the court may consider documents that are "integral” to that pleading, even if the
neither physically attached to, nor incorporated by reference into, the ple&giadviangiafico v
Blumenthal 471 F.3d 391, 398 (2d Cir. 2006) (quoti@dgambers v. Time Warner, In€82 F.3d
147, 152-53 (2d Cir. 2002)3ee also Sutton ex rel. Rose v. Wachovia Secs,,208Fed. Appx.
27, 29-30 (2d Cir. 2006) (noting that, on a motiodigmiss, a court may take judicial notice of

documents filed in another court).

n the

y are

To survive a motion to dismiss, a party need only plead "a short and plain statement of the

claim," seeFeD. R.Civ. P. 8(a)(2), with sufficient factual "heft to 'sho[w] that the pleader is
entitled to relief[,]"Bell Atl. Corp. v. Twomb]y650 U.S. 544, 557 (2007) (quotation omitted).
Under this standard, the pleading's "[flactual allegations must be enough to raise a right of
above the speculative leveid. at 555 (citation omitted), and present claims that are "plausib
on [their] face,'id. at 570. "The plausibility standard is not akin to a ‘probability requiremen
but it asks for more than a sheer possibility that a defendant has acted unlavidiét,'556
U.S. at 678 (citation omitted). "Where a complaint pleads facts that are 'merely consistent
defendant's liability, it 'stops short of the line between possibility and plausibility of "entitlen
to relief." Id. (quotingTwombly 550 U.S. at 557, 127 S. Ct. 1955). Ultimately, "when the
allegations in a complaint, however true, could not raise a claim of entitlement to relief,"
Twombly 550 U.S. at 558, or where a plaintiff Hast nudged [its] claims across the line from

conceivable to plausible, the[] complaint must be dismissdd[,}t 570.
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Despite this recent tightening of the standard for pleading a claim, complaprs &g
parties continue to be accorded more deference than those filed by att@aeysrickson v.
Pardus 551 U.S. 89, 94 (2007). As sudiwomblyandIigbal notwithstanding, this Court must
continue to "construe [a complaint] broadly, and interpret [it] to raise the strongest argume
that [it] suggests."Weixel v. Bd. of Educ287 F.3d 138, 146 (2d Cir. 2002) (quot@guz v.

Gomez 202 F.3d 593, 597 (2d Cir. 2000)).

B. Res Judicata

Under the Full Faith and Credit Clause of the Constitution of the United States,

nts

implemented at 28 U.S.C. § 1738, "[i]t is now settled that a federal court must give to a stafe-

court judgment the same preclusive effect as would be given that judgment under the law
State in which the judgment was renderellligra v. Warren City Sch. Dist. Bd. of Edu465
U.S. 75, 81 (1984). "This principle includes@aeption for state court decisions 'upholding 3
state administrative agency's rejection of [a] . . . discrimination claim as meritless when thq
court's decision would be res judicata in the state's own coudtsited States v. E. River Hous
Corp, 90 F. Supp. 3d 118, 139 (S.D.N.Y. 2015) (quokingmer v. Chem. Const. Corg56
U.S. 461, 466 (1982)).

The doctrine ofes judicata or claim preclusion, applies if a defendant can show that
the previous action involved an adjudication on the merits; (2) the previous action involved

plaintiffs or those in privity with them; (3) the claims asserted in the subsequent action wer

could have been, raised in the prior actiomtnahan v. N.Y.C. Dep't of Cor214 F.3d 275, 28%

(2d Cir. 2000) (citingAllen v. McCurry 449 U.S. 90, 94 (1980)3ee also Yeiser v. GMAC Mortg.

Corp., 535 F. Supp. 2d 413, 426 (S.D.N.Y. 2008) (noting tbajudicataapplies equally tpro

selitigants). Additionally, once a final judgment has been entered by a court of competent
10
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jurisdiction, "the parties to the suit and their privies are thereafter bound not only as to evefy

matter which was offered and received to sustain or defeat the claim or demand, but as to
other admissible matter which might have been offered for that purplosee"Teltronics Servs.,
Inc., 762 F.2d 185, 190 (2d Cir. 1985) (internal quotation marks omited)also Colonial
Acquisition P'ship v. Colonial at Lynnfield, In697 F. Supp. 714, 717-18 (S.D.N.Y. 1988)
(quotingNat'l Labor Relations Bd. v. United Techs. Coif)6 F.2d 1254, 1259 (2d Cir. 1983))
("Such a judgment precludes the subsequent litigation both of issues actually decided in
determining the claim asserted in the first action[] and of issues that could have been raise
adjudication of that claim"). "New York takes a transactional approads fjodicata ‘'once a
claim is brought to a final conclusion, all other olaiarising out of the same transaction or se
of transactions are barred, even if based upon difféineories or if seeking a different remedy
Yeiser 535 F. Supp. 2d at 422 (quotiBgsa v. J.P. Morgan Chase BaBR2 N.Y.S.2d 122, 124
(2d Dep't 2006)). Thus, "[e]ven if there are vaoias in the facts alleged or different relief is

sought," any subsequent action is barred if it arises out of the same general set of circumg

any

din the

ries

tances.

Id. Of course, "[w]here 'formal barriers' to asserting a claim existed in the first forum it would be

‘'unfair to preclude [the plaintiff] from a secondian in which he can present those phases of
claim which he was disabled from presenting in the fir@avidson v. Capuan@92 F.2d 275,
278 (2d Cir. 1986) (quoting Restatement (Second) of Judgments § 26(1)(c), comment c (1
Given that the Article 78 proceeding was commenced after the instant action in this
"[flor purposes of res judicata, 'the effective dafta final judgment is the date of its rendition,
without regard to the date of commencement of the action in which it is rendered or the ac
which it is to be given effect." Thus, all that is required for the operation of res judicata is tf

final judgment in an action precede judgment in the pending acti©owan v. Ernest Codelia,
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P.C, 149 F. Supp. 2d 67, 74-75 (S.D.N.Y. 2001) (quoting Restatement (Second) of Judgmients §

14) (citingWilliams v. Ward556 F.2d 1143, 1154 (2d Cir. 1977)) (other internal citation
omitted). Further, "[w]here the facts that have accumulated after the first action are enougk
their own to sustain the second action, the new facts clearly constitute a new 'claim,’ and t
second action is not barred t®s judicata® Storey v. Cello Holdings, L.L.C347 F.3d 370, 384
(2d Cir. 2003) (citing-awlor v. Nat'l Screen Serv. Cor49 U.S. 322, 327-28 (1955)) (other

citations omitted). "[H]Jowever, claim preclusion may apply where some of the facts on whi

subsequent action is based post-date the first action but do not amount to a newidlaim.”

| ON

ch a

Theres judicataissuegaised in the instant action are similar to those considered by the

Second Circuit iBray v. New York Life Insuranc851 F.2d 60 (2d Cir. 1988) amarkland v.
City of Peekski)l828 F.2d 104 (2d Cir. 1987). Bray, the plaintiff filed a complaint with the
DHR shortly after she was terminated from her employment, alleging discrimination based

race and sex. 851 F. 2d at 61. The DHR issued a "no probable cause" determination and

thereafter, the plaintiff filed an Article 78 petition seeking to reverse the DHR determinkation.

New York Supreme Court, Westchester Countgmilssed the plaintiff's Article 78 petition "for
failure to commence th[e] proceeding within sixty days as required by section 298 of the

Executive Law."ld. at 62. Prior to the Supreme Court's dismissal of the plaintiff's Article 78
proceeding, she commenced an action in federal court raising claims under Title VIl and 4
U.S.C. § 1981.1d. The Second Circuit affirmed the district court's determination that the

dismissal of the plaintiff's Article 78 proceeding had a preclusive effect on her federal clain
Specifically, "a federal court in a Title VII case must give preclusive effect to a decision of
court upholding a state administrative agency's rejection of an employment discrimination

Id. (citation omitted).
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In Kirkland, the plaintiff likewise received a no probable cause determination from th

DHR and subsequent dismissal of his Article 78 petition as untimely. 828 F.2d at 106. Th

D

Second Circuit held that, although Article 78 proceedings will not always preclude a subseguent

federal civil rights action seeking damages since damages are not readily available in all A

rticle

78 proceedings, when "the Article 78 proceeding [i]s commenced to review a determinatioh of the

NYSDHR, an agency with power to award both back pay and compensatory damages und

Exec. Law § 297(4)(c)(ii, iii)," such proceeding acts as a bar to subsequent federal litigéhtion.

at 109.

Here, Plaintiff's DHR action raised all of the same allegations of discrimination,

er N.Y.

retaliation, harassment, and hostile work environment as he included in his amended complaint in

this Court. Plaintiff's written DHR complaint states that Defendant "refuses to investigate my

[discrimination and retaliation] allegations pursuant to" their anti-discrimination and anti-
harassment policies. Dkt. No. 16-13 at 19. Further, Plaintiff alleged that Defendant "now
accuses [him] of racism, as several of the subjects of [his] recent complaints are black and
[Hlispanic," and "now falsely accuses me aisldering’ past their attorney, implying a physig
assault."Id. Plaintiff argued that, to the extent investigations are made on his complaints,
Superintendent Wiles "assigns a compliance officer who is implicated in the charge, who ¢
be expected to conduct an impartial investigatidd.” During the December 3, 2015 interview
with the DHR, Plaintiff disclosed all of the sar@etual allegations contained in his amended
complaint in the instant actiorBeeDkt. No. 16-14 at 26-33. Plaintiff identified the same
compliance officers he claims were biased in his amended complaint, Angela Urbina, Jenr
Williams, and Matt Latvis.Id. at 26. Plaintiff stated that his union had filed several grievanc

but Defendant refused to meet with him or interview his withesses and warned him that he
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"cannot make any complaints against anyone of a protected cldsat"26, 29. Specifically,
Plaintiff reported that Defendant refused to imiew Sandra Oglesby despite complaints that
witnessed certain retaliationd. at 33. Plaintiff stated that he was denied ADA accommodat

for a request he made between 2005 and 2007 and again in lateS&@lislat 26, 32. Plaintiff's

bhe

ons

further allegations were identical to his amended complaint in this action: that Defendant hjad

improperly required him to use his sick time and also deprived him of lunch breaks and ov4
pay,id. at 27, 28, 29, that he was retaliated against for advocating for his studlesit®,7, that
any investigations into his complaints were done by individuals who were implicated in tho

complaints, such that he never received an impartial investigatiat,28, that he developed

anxiety, depression, and PTSD.,, that Defendant has repeatedly failed to respond to his FOIL

requestsid. at 29, that he received defamatory and negative communication through perso

brtime

nhal

delivery in April and May of 2015d., that Defendant has been forging documents by changing

or omitting the date stamp on his internal complaints and FOIL reqitests 30-31, that

Defendant refused to send him to training and denied him an interigstap31, and that

Defendant put false discipline statements in Plifimtiecord stating that he was a racist, that he

assaulted a lawyer, and that he was conducting personal business out of hisl o#i&2.

In addition to restating the same factual allegations in the DHR action as his instant
amended complaint, Plaintiff sought the same relief in his DHR action that he now seeks fi
this Court. Specifically, the supreme court's decision noted that Plaintiff requettedlia,

"the removal of the Superintendent and entire Board of Education, expungement of his
disciplinary history or any complaints against him contained in his personnel file, full back
damages, a public apology and an injunction against further discrimination." Dkt. No. 37-1

Plaintiff's amended complaint requests these same dam@geiSkt. No. 6 at 61-63.
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Plaintiff received a final judgment in higticle 78 proceeding in a written decision by
Judge Richard Mott on July 21, 2018eeDkt. No. 37-1. The Article 78 proceeding was
dismissed on three separate grounds: failure to timely join the DHR as a necessary party,
to comply with service or pleading requirements, and a decision on the merits that a reviey
record revealed a rational basis for the DHR's no-probable cause determitthtair-5. The
dismissal based upon failure to join a necessary party and improper service are not final d
on the merits fores judicatapurposes.SeeHanrahan v. Riverhead Nursing Hon92 F.3d
367, 369 (2d Cir. 2010) (holding that dismissal of an Article 78 petition for failure to join the
DHR as a necessary party is not a dismissal on the merressfardicatapurposes)Martin v.

N.Y. State Dep't of Mental Hygiert88 F.2d 371, 373 n.3 (2d Cir. 1978) (citation omitted) ("A

Failure

/ of the

bcisions

—=>>

dismissal for failure of service of process, of course, has no Res judicata effect”). On the third

ground for dismissal, the Judge Mott specifically stated that, "even were the Court to consi
merits of the [no-probable cause] Determination . . . [a] review of the record evidence subn
demonstrates a rational basis for the SDHR no-probable cause Determination with respec
[Plaintiff's] complaints considered therein.” Dkt. No. 37-1 at 5. This alternative holding is
clearly a dismissal on the merits of Plaintiff's case, as Judge Mott specifically stated that h
considering the merits and because it was based upon a review of the entire record eSeker
Deacon's Bench, Inc. v. Hoffmati7r7 N.Y.S.2d 447, 499 (3d Dep't 1984) (citations omitted)
(emphasis added) ("[W]hen a complaint is dismissed for legal insufficiency or other defect
pleading, it does not act as a bar to commencement of a new action for the sameleskethe
dismissal was expressly made on the merit§); see also Hanraharb92 F.3d at 369 (quoting
Nems Enters., Ltd. v. Seltaeb, |63 N.Y.S.2d 525, 526 (1st Dep't 1965)) ("[A] dismissal of

action by a New York court 'may not be considered a dismissal on the merits' if it does not
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specifically state that the dismissal is on the merig&thange v. Montefiore Hosp. & Med. Cir.

59 N.Y.2d 737, 738 (1983). That only one of the three grounds for dismissal was a judgment on

the merits does not preclude the applicatioresfjudicata The Second Circuit has expressly

stated that "[a]n alternative conclusion in an earlier case that is directly relevant to a later ¢ase is

notdicta; it is an entirely appropriate basis for a holding in the later ca®gett v. Pa. Bldg. Cp.
498 F.3d 88, 93 (2d Cir. 2007gVv'd on other grounds sub nom. 14 Penn Plaza LLC v.,PBaét

U.S. 247 (2009)see alsdMacDonald, Sommer & Frates v. Cnty. of Y,a&l@7 U.S. 340, 346 n.4

(1986)) ("[S]ince the Superior Court did not rest its holding on only one of its two stated reasons,

it is appropriate to treat them as alternative bases of decision [rathelidta§i). Accordingly,
the Court finds that Plaintiff's previous state court judgment was based on an adjudication
merits, with the same party involved in the instant action, and Plaintiff raised the same clai
both actions.See Monahan v. N.Y.C. Dep't of Co14 F.3d 275, 285 (2d Cir. 2000).
Plaintiff's opposition asserts several unpersuasive arguments foeg/judicatashould
not preclude the instant actioBeeDkt. No. 38. First, he argues that the same parties were |
involved in the previous action because Defendant was named as well as th&edidat 2.
Contrary to Plaintiff's assertions, only Defendant and the Board of Education were named
DHR action and Article 78 petitionSeeDkt. No. 16-13 at 22; Dkt. No. 37-1 at 1. Thus,
Defendant was clearly a party of both the DH &rticle 78 proceedings as well as the insta;
action. Second, Plaintiff contends that the pmes litigation was not "on the merits" because |
did not have a full chance to present his c&seDkt. No. 38 at 2. As mentioned above, New
York courts consider a dismissal for failure to state a claim an adjudication on the meess fq
judicatapurposes if the decision specifically states that it is considering the merits of the ca

Further, Plaintiff's argument that he did hatve an opportunity to present his claims is
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unpersuasive as Plaintiff engaged in a lengthy interview with the DHR on December 3, 201

.5,

during which he was allowed to present any additional evidence and testimony that he belleved

was relevant to his claimsSeeDkt. No. 16-14 at 26-33. Lastly, Plaintiff contends that
unreviewed state agency decisions cannot have preclusive effect on federal |a8esiist.

No. 38 at 3. Again, as mentioned above,Rifiis DHR decision was not an unreviewed

administrative decision as he availed himselhef state court system by bringing an Article 78

proceeding to review the agency's findingug, the Court finds that Plaintiff's retaliation,

harassment, discrimination, failure to accommodate, and hostile work environment claims

amended complaint are precluded by the final judgment in state court. Defendant's motion i

granted on this ground and Plaintiff's causes of action pursuant to Title VII, the ADA, the

Rehabilitation Act, and the ADEA are dismissed.

C. First Amendment Retaliation

In order for a public employee to establish a First Amendment retaliation claim, the

n his

employee must prove that "(1) he engaged in constitutionally protected speech; (2) he suffered an

adverse employment action; and (3) the speech was a 'motivating factor' in the adverse
employment decision.Gusler v. City of Long BeacB23 F. Supp. 2d 98, 123 (E.D.N.Y. 2011
(quotation omitted).

A government employee's speech is constitutionally protected if the employee is sp
in his capacity as a citizen on a matter of public conc8ae Weintraub v. Bd. of Edu893 F.3d
196, 201-02 (2d Cir. 2010) (citations and quotations omitted). An employee is not speakin
capacity as a citizen for purposes of the First Amendment if he is acting pursuant to his off

duties. See Garcetti v. Ceballp§547 U.S. 410, 421 (2006).
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Here, Plaintiff alleges that his protected speech was "advocating for special needs
... and for speaking with parents regarding the rights of child(ren) to a Free and Approprig
Public Education.” Dkt. No. 6 at § 57. Defendant argues that this is not protected becauss
Plaintiff was acting under his official duties when making this spe8eleDkt. No. 16-15 at 11.
Plaintiff's amended complaint essentially concedes that advocating for students in this mai
was pursuant to his duties as a school guidance counselor by stating that "such act [is] co
with plaintiff's position as school counseloiSeeDkt. No. 6 at  57. Since Plaintiff's allegatior]
state that he engaged in this speech as a part of his official duties as a public employee, th
statements are not protected speech and cannot form the basis for a First Amendment ret
claim.

Despite the amended complaint failing to specifically identify other protected speeg

Court will briefly discuss whether Plaintiff's internal complaints or his DHR action and instant

lawsuit are protected speech. When an employee's speech consists of internal complaintg
lawsuits regarding discrimination or retaliation in the workplace, the relevant inquiry is whe
that speech was made "on a matter of public concétath v. Haslun598 F.3d 70, 74 (2d Cir.
2010). InHuth, the Second Circuit held that a plaintiff's act of filing a lawsuit was not proteg
speech wherein she alleged that she was retaliated against for certain statements that shq
her superiorsld. Specifically, the complaints in the lawsuit were "personal in nature and
generally related to [the plaintiff's] own siion[,]" and "there [was] no suggestion in [the]

record that she 'wanted to debate issues of . . . discrimination, that her suit sought relief ag
pervasive or systemic misconduct by a public agency or public officials, or that her suit wa
of an overall effort . . . to correct allegedly unlawful practices or bring them to public attenti

Id. at 75 (quotingsaulpaugh v. Monroe Cmty. Hosp.F.3d 134, 143 (2d Cir. 1993)). Similarly
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in Weintraub v. Board of Education of CBghool District of City of New Yqrithe Second

[®X

Circuit held that a public school employee's filing of an internal grievance was not protecte
speech. There, the court focused on the public employment context and the lack of a "relgvant
analogue to citizen speech.” 593 F.3d at 204cffipally, in concluding that the plaintiff's
grievance "lacked a relevant analogue to citizen speech and ‘retain[ed no] possibility’ of
constitutional protection[,]" the Second Circuit stated as follows:
The lodging of a union grievance is not a form or channel of
discourse available to non-employee citizens, as would be a letter to
the editor or a complaint to an elected representative or inspector
general. Rather than voicing his grievance through channels
available to citizens generally, [the plaintiff] made an internal
communication pursuant to an existing dispute—resolution policy
established by his employer, the Board of Education.
Id. (quotingGarcetti 547 U.S. at 423).

Here, Plaintiff's numerous internal complaints focus solely on the manner in which he was
treated by Defendant. Plaintiff alleges thatees retaliated and discriminated against based
upon his race, gender, age, and disability. His internal complaints and the instant lawsuit ¢lo not
allege a widespread pattern of such conduct by Defendant that extends to numerous emplpyees,
rather they contend that Defendant singled Plaintiff out with this allegedly improper behavipr.
Moreover, Plaintiff states that Defendamégulations require the immediate reporting and
disclosure of discriminatory allegations, making such reporting a requirement of his employment
within the District. SeeDkt. No. 6 at § 169. Plaintiff fails to allege that he raised these concgrns
in a manner to start a public discussion on the issue, and does not advocate for protecting|other

individuals from receiving the same treatment titetomplains of. Accordingly, the Court fings

that Plaintiff's internal complaints, the filing of his DHR proceeding, and the instant lawsuit|were
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not private speech made on a matter of public concern. Thus, Defendant's motion is granted on

this ground and Plaintiff's First Amendment retaliation claim is dismissed.

D. Fifth Amendment Claims
The Fifth Amendment "appl[ies] to and nestfs] only the Federal Government and not

private persons.’Pub. Utils. Comm'n of D.C. v. PollaR43 U.S. 451, 461 (1952). "Where, as

here, defendants are municipal, rather than federal entities and officials, a due process clgim

under the Fifth Amendment must be dismisse8lylla v. City of New YoriNo. 04-CV-5692,

2005 WL 3336460, *2 (E.D.N.Y. Dec. 8, 2005) (citimg). Here, Defendant is a New York Stdte

public school district and Plaintiff has ndkeged any connection between Defendant and the

federal government. Accordingly, PlaintffFifth Amendment claims are dismissed.

E. Fourteenth Amendment

a. Procedural Due Process

To prevail on a procedural due process clarmlaintiff must allege that "he has suffered

a deprivation of a liberty or property inter@sotected by the Constitution without being afforded

adequate safeguardsKirby v. Yonkers Sch. DisZ67 F. Supp. 2d 452, 463 (S.D.N.Y. 2011)
(citing Segal v. City of New Yark59 F.3d 207, 218 (2d Cir. 2006)). In the employment cont
"the employee seeking to establish a property interest must show ‘'more than an unilateral
expectation of it;' instead he must have a 'legitimate claim of entitlem&ht(juotingBd. of

Regents of State Colls. v. Ro#l08 U.S. 564, 577 (1972)).

EXt,

In the context of a property interest, Plaintiff has failed to allege any protected intergst in

his employment that has been denied without due process. He has not been demoted, de

promotion, or terminated from his employment. To the extent that Plaintiff alleges that he
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property interest in receiving a response fromRFOIL requests, "a plaintiff has no property
interest in obtaining FOIL documentsBlount v. BrownNo. 10-CV-01548, 2010 WL 1945858
*2 (E.D.N.Y. May 11, 2010) (citations omitted¢cord Papay v. HaselhuhNo. 07 Civ. 3858,
2010 WL 4140430, *7 (S.D.N.Y. Oct. 21, 2010) ("[A]ccess to these [FOIL] documents
constitutes a mere expectation of Plaintiff, not an entitlement that would establish a proper
interest under the Due Process Clauss® also Davis v. Guarind2 Fed. Appx. 568, 569 (2d
Cir. 2002) (summary order) (holding that a § 1983 claim is not the proper context to challe
denied state FOIL requests).

To the extent that Plaintiff attemptsadtlege a due process violation based upon his

liberty interest in his reputation, his amended complaint likewise fails to plead such a clain.

Second Circuit has described the standard for pleading a liberty interest in public employn
follows:

A person's interest in his or her good reputation alone, apart
from a more tangible interest, is not a liberty or property interest
sufficient to invoke the procedural protections of the Due Process
Clause or create a cause of action under § 19828. Paul v. Davjs
424 U.S. 693, 701, 96 S. Ct. 1155, 47 L. Ed. 2d 405 (191&is
v. Linday 196 F.3d 102, 114 (2d Cir. 1999). Instead, when dealing
with loss of reputation alone, a state law defamation action for
damages is the appropriate means of vindicating that &gis
424 U.S. at 701-02, 96 S. Ct. 11840rris, 196 F.3d at 114.

Loss of one's reputation can, however, invoke the
protections of the Due Process Clause if that loss is coupled with
the deprivation of a more tangible interest, such as government
employment.Roth 408 U.S. at 572-73, 92 S. Ct. 27¥Ajmonte
v. Bane 18 F.3d 992, 999 (2d Cir. 1994). For a government
employee, a cause of action under § 1983 for deprivation of a
liberty interest without due process of law may arise when an
alleged government defamation occurs in the course of dismissal
from government employmenRoth 408 U.S. at 573, 92 S. Ct.
2701;Morris, 196 F.3d at 114. This type of claim is commonly
referred to as a “stigma-plus” claind.

Patterson v. City of Utica370 F.3d 322, 329-30 (2d Cir. 2004).
21
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Here, since Plaintiff has failed to allege a material change in employment status,
demotion, or termination from his employment, he has failed to state a claim that he has either a
protected property or liberty interest irsl@mployment at the Defendant school district.
Accordingly, Defendant's motion is granted on timsund and Plaintiff's procedural due procegs

claims are dismissed.

b. Substantive Due Process

To state a claim for a substantive due process violation, a plaintiff "must allege
governmental conduct that 'is so egregious, so outrageous, that it may fairly be said to shdck the
contemporary conscience¥elez v. Levy401 F.3d 75, 93 (2d Cir. 2005) (quotiGgty. of
Sacramento v. Lewi$23 U.S. 833, 847 n.8 (1998)) (other citations omitted). While there is|no
universally applicable test for what is conscience-shocking, ""malicious and sadistic' abusefs of
power by government officials, intended to 'oppress or to cause injury’ and designed for ng
legitimate government purpose, ‘unquestionably shock the consciedcat™94 (quoting
Johnson v. Newburgh Enlarged Sch. D289 F.3d 246, 252 (2d Cir. 2001)).

Here, Plaintiff's allegations are generallgttbefendant engaged in discriminatory and
retaliatory conduct against Plaintiff on the basis of his race, gender, age, protected status,|and
First Amendment speech. Plaintiff's amended complaint is devoid of any other allegations
separate from his other constitutional claims, that could be deemed to shock the conscienge.

ff

Thus, the only allegedly arbitrary or shocking et that Defendant engaged in against Plain
were the violation of his other protected righ&uch allegations of violating Plaintiff's other

rights, which have been independently raised in other causes of action, cannot serve as the basis
for a substantive due process claiSee VelezZ01 F.3d at 94 ("Because we believe that, as g

matter of law, defendants' purported actions would not—but for the allegations of First
22




Amendment violation, or . . . Equal Protection Clause violations—be sufficiently shocking t
state substantive due process claims, we conclude that plaintiff's substantive due process
either subsumed in her more particularized allegations, or must fail"). Plaintiff's remaining
allegations, liberally construed and considered collectively, simply fail to allege sufficiently
conscience-shocking actions to substantiate a viable substantive due process claim. Accq
Defendant's motion to dismiss is granted ongnigind and Plaintiff's substantive due process

claim is dismissed.

c. Equal Protection
To state an equal protection claim, a pl&imtust allege "(1) [that] the person, comparg
with others similarly situated, was selectively treated; and (2) that such selective treatment
based on impermissible considerations such as race, religion, intent to inhibit or punish the
exercise of constitutional rights, or malicious or bad faith intent to injure a perSmetiom
Holdings, Inc. v. SpitzeB57 F.3d 205, 234 (2d Cir. 2004) (quotirga's Party City, Inc. v.

Town of Henriettal85 F.3d 12, 16 (2d Cir. 1999)). HereaiRtiff's equal protection claim fails

O

claim is

rdingly,

ol

was

because, apart from conclusory allegations that other, unidentified individuals were "similayly

situated,” he has not specifically alleged that any similarly situated individuals were treateq
differently than he wasSee Richard v. Fische88 F. Supp. 3d 340, 354 (W.D.N.Y. 2014)

(quotingGagliardi v. Vill. of Pawling 18 F.3d 188, 193 (2d Cir. 1994)) ("To allege a violation
the Equal Protection Clause, 'it is axiomatic that a plaintiff must allege that similarly situatej
persons have been treated differenths8e also Mosdos Chofetz Chaim, Inc. v. Vill. of Weslg
Hills, 815 F. Supp. 2d 679, 698 (S.D.N.Y. 2011) (quotation omitted) ("[W]ell-pled facts sho
that the plaintiff has been treated differently from others similarly situated remains an esse

component of such a claim [and] [c]onclusory gdleons of selective treatment are insufficient
23
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state an equal protection claim"). Accordingbefendant's motion is granted on this ground g

Plaintiff's equal protection claim is dismissed.

F. Remaining State Law Claims
In light of the dismissal of Plaintiff's fedém@auses of action, and given that the Court |
federal question subject matter jurisdiction over this case pursuant to 28 U.S.C. § 1331, th
refuses to exercise its supplemental jurisdiction over the remaining state law claims.
Accordingly, to the extent that Plaintiff's antked complaint asserts various state law claims,
those claims are dismissed without prejudice to re-file in state cBae.United Mine Workers
Am. v. Gibbs383 U.S. 715, 726 (1966) ("Certainly, iktfederal claims are dismissed before

trial, . . . the state claims should be dismissed as well").

G. Leave to Amend Complaint
1. Standard of Review
When apro secomplaint fails to state a cause of action, the court generally "should 1
dismiss without granting leave to amend at least once when a liberal reading of the complg
gives any indication that a valid claim might be statgduobco v. Moritsugu222 F.3d 99, 112
(2d Cir. 2000) (internal quotation and citationsitbeal). Of course, an opportunity to amend ig
not required where "[t]he problem with [the pl#if's] cause of action is substantive” such that
"better pleading will not cure it.Td. (citation omitted). As the Second Circuit has explained,

“[w]here it appears that granting leave to amend is unlikely to be productive, . . . it is not af

of discretion to deny leave to amendRuffolo v. Oppenheimer & C®87 F.2d 129, 131 (2d Cit.

1993).

2. Plaintiff's Proposed Second Amended Complaint
24
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On April 19, 2016, Plaintiff filed a motion to amend his amended complaint and atta
his proposed second amended complaint (the "Proposed Complaint”) and 180 pages of ex
SeeDkt. Nos. 31, 31-1, 31-2, 31-3. Plaintiff's Proposed Complaint, which consists of 693
paragraphs over 102 pages of highly repetitive, conclusory, and oftentimes vague allegatiq
generally restates the same allegations contained in his amended complaint and supplemé
pleadings with several occurrences that have taken place since he filed his previous comp
Significantly, Plaintiff filed his Proposed Gwplaint after receiving Defendant's motion to
dismiss, such that Plaintiff was on notice & ffotential deficiencies of his amended complair
and the areas in need of additional pleading. The relevant additions in his Proposed Com
are detailed below.

Since December of 2015, Plaintiff has soughtliced treatment several times for anxiet

depression, back spasms, vomiting, and PTSD symptoms, which required him to miss wor

multiple occasionsSee idat {1 65-68, 96-97, 118, 352-53, 504. On March 14, 2016, Plainfiff

was advised by his physician not to return to work until March 29, 2ilét 9 103; Dkt. No.
31-2 at 11.

The main additional allegations in Plaintiff's Proposed Complaint are that, between
January 11 and January 27, 2016, Plaintiff received ten letters delivered to his home from
Superintendent WilesSeeDkt. No. 31-1 at § 30. Plaintiff contends that these letters were
retaliatory and harassing based upon his protecaalssand his filing of previous grievanced.
at  75. Plaintiff contends that, since these letters essentially label him as a racist, he can
longer expect to receive a promotion or have a reasonable chance to find employment in 3

district. Dkt. No. 31-1 at 1 414-15, 528. Furtlerreading these letters caused Plaintiff anx
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and distressSee idat § 101. Contrary to Plaintiff's assertions, none of the letters reference

racism or others of a protected class. The relevant portions of the letters are as follows:

Dkt. No. 31-3 at 35, 38-39, 41-42, 44-45, 47-48, 51, 54, 57, 60. In one of the letters
Superintendent Wiles states that "[y]ou araiageminded that the language and tone of your
complaints must be respectful and professional as is appropriate for a District empldyae."
Lastly, the final letter on January 27, 2016 concluded with additional language requesting
Plaintiff to refrain from engaging in threateg or disparaging communications with other

District employees:

Id. at 62.

Once again | note that while it is not the intent of the District to
impede or dissuade you from filing a lawful complaint, despite my
previous admonitions, you continue to include in your complaints
disrespectful, threatening and disparaging remarks about District
staff and administrators. You are also again reminded that pursuant
to the District policies and regulations, anyone who makes false, or
bad faith allegations will be subject to disciplinary action.
Therefore, you are to refrain from harassing and retaliating,
including making threatening, disparaging, and disingenuous
remarks in your communications against any District employees,
administrators, staff, students, residents of the community or
anyone who has participated in the investigation of your alleged
complaints. If you continue to do so, you will be subject to
disciplinary action.

The mere fact that you do not like the responses provided to your
complaints, does not convert the response to discrimination,
harassment, retaliation or hostile workplace. Moreover, neither
does your disdain for the response justify your threatening,
disparaging, and disingenuous remarks in your communications
about any District employees, administrators, staff, or anyone who
has participated in the investigation of your alleged complaints,
including your allegations of both professional and criminal
misconduct. If you continue to do so, you will be subject to
disciplinary action.
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On March 22, 2016, Plaintiff received anotledter from Superintendent Wile§eeDKkt.
No. 31-1 at § 111. Plaintiff contends that this letter stated that he "had been found guilty o
threatening and harassing community members, staff, administrators and most egregiousl
innocent students in his cardd. In the letter attached to Plaintiff's Proposed Complaint, it is
clear that Superintendent Wiles did not state shatfound Plaintiff guilty of any of the alleged
conduct. SeeDkt. No. 31-3 at 82. Rather, the letter was in response to statements that Pla
made to Principal Holly Eikszta concerning the same allegations, that Superintendent Wile
accused Plaintiff of threatening and harassing stisdend being a racist. Superintendent Wile
letter simply stated that those statements were not kduel he text of the letter is as follows:

On Thursday, March 10, 2016, it was reported to me that you told

Principal Holly Eikszta that | had accused you of "threatening and

harassing students” and being a "racist.” During that meeting, you
also told Ms. Eikszta that you would not be reporting back to work
until "this is resolved."

Subsequently, on Friday, March 11, 2016, you contacted Mrs.
Eikszta and reported that you received letters from me that
allegedly included: | called you a racist; you were not allowed to be
alone with black or Hispanic staff members without a third party;
you are not allowed to be around students because of multiple
counts of harassing children and/or alleging that you have to sell
your house because you have no money for attorney fees.

Please be advised that your representations to Mrs. Eikszta are
false. | have never accused you of being racist; and/or stated that
you were not allowed to be alone with black or Hispanic staff
members without a third party; and/or stated that you are not
allowed to be around students because of multiple counts of
harassing children.

Id. Further, Superintendent Wiles reportedttRlaintiff would need to provide a medical
explanation for why he had missed several days of work in Madch.
Plaintiff contends that, on February 3, 2016réguested help from his neurologist in

determining to whom he should submit his ADA accommodation reqleesdt § 88. On March
27
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16, 2016 Plaintiff's neurologist seBtiperintendent Wiles a letter stating that Plaintiff reported
that he had not received his requested acontation and asking where he should submit his

request.SeeDkt. No. 31-3 at 68. However, Plaintdbes not allege that he requested any

accommodation subsequent to his September 16, 2015 letter. Dkt. No. 31-1 at § 92; Dkt. No. 31-

3 at 65. On March 11, 2016, Superintendeiie$\sent Plaintiff a letter regarding his

accommodation requesBeeDkt. No. 31-1 at  105. This letter states that Plaintiff was inforned

of the procedure to request an ADA accommodation, but never took advantage of this
opportunity. Dkt. No. 31-3 at 73. It also references the DHR finding that there was "no prg
cause to sustain [Plaintiff's] . . . allegation that [he] submitted a demand for a reasonable

accommodation to the District in September 2018."

bable

Plaintiff repeatedly alleges that he was treated differently from "other employees sinilarly

situated to plaintiff,” but does not specificaljege what individuals were similarly situated or
allege specific instances in whiéthintiff was treated differentlySeeDkt. No. 31-1 at 1 27,

267, 390, 429.

3. Discussion
a. Rule 8
With respect to the pleading requirements under Rule 8 of the Federal Rules of Civi|
Procedure, the Second Circuit has stated as follows:

Rule 8 provides that a complaint "shall contain . . . a short and plain
statement of the claim showing that the pleader is entitled to relief."
Fed. R. Civ. P. 8(a)(2). The statement should be plain because the
principal function of pleadings under the Federal Rules is to give

the adverse party fair notice of the claim asserted so as to enable
him to answer and prepare for triee, e.gGeisler v. Petrocelli

616 F.2d 636, 640 (2d Cir. 1980); 2A Moore's Federal Practice
8.13, at 8-61 (2d ed. 1987). The statement should be short because
“[ulnnecessary prolixity in a pleading places an unjustified burden
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on the court and the party who must respond to it because they are
forced to select the relevant material from a mass of verbiage.” 5 C.
Wright & A. Miller, Federal Practice and Procedure § 1281, at 365
(1969).

When a complaint does not comply with the requirement that it be
short and plain, the court has the power, on its own initiative or in
response to a motion by the defendant, to strike any portions that
are redundant or immaterigeFed. R. Civ. P. 12(f), or to dismiss
the complaint. Dismissal, however, is usually reserved for those
cases in which the complaint is so confused, ambiguous, vague, or
otherwise unintelligible that its true substance, if any, is well
disguised. See Gillibeau v. City of Richmamll7 F.2d 426, 431

(9th Cir. 1969). When the court chooses to dismiss, it normally
grants leave to file an amended pleading that conforms to the
requirements of Rule 8See generall C. Wright & A. Miller,
Federal Practice and Procedure § 1281, at 366-67; 2A Moore's
Federal Practice § 8.13, at 8-81 to 8-82 n.38.

Salahuddin v. Cuom@®61 F.2d 40, 41-42 (2d Cir. 1998).

Here, Plaintiff's Proposed Complaint is a mix of conclusory, vague, and ambiguous
allegations that attempt to lump confusingly labeled causes of action into equally confusing
enumerated sections. A majority of the allegations are unspecific in nature and undated, S
it is impossible to determine whether the allegations are germane to the instant complaint
whether they are repetitious of the allegations contained in Plaintiff's numerous previous Ig

While the majority of Plaintiff's complaint fails to comply with the requirements of Rule 8, a

is questionable whether Defendant could decipran#ff's rambling allegations in order to cralft

an appropriate response, Plaintiff has clearlygaltecertain actions that took place since he fil
his previous amended complaint. As noted above, Plaintiff's Proposed Complaint clearly d
and identifies as attached exhibits those letters that Superintendent Wiles sent to Plaintiff
in January of 2016. As far as the Court can adduce from Plaintiff's Proposed Complaint, t

potentially viable claims arise from his receipt of these letters. Accordingly, the Court will
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consider Plaintiff's Proposed Complaint to determine whether he has stated any viable clajms
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from these new allegations, despite the majority of the allegations failing to comply with th¢

requirements of Rule 8.

b. EEOC Exhaustion

"Before an individual may bring a Title VII suit in federal court, the claims forming the

basis of such a suit must first be presented in a complaint to the EEOC or the equivalent s
agency." Williams v. New York City Hous. Autd58 F.3d 67, 69 (2d Cir. 2006) (quoting 42
U.S.C. § 2000e-5 (2000)3ee also Spurlock v. NYNEX9 F. Supp. 1022, 1026-27 (W.D.N.Y.
1996) (holding that EEOC exhaustion is required in ADA claif@ejys v. Runyqr201 F.3d 178,
181 (2d Cir. 2000) (Rehabilitation Actitolowecki v. Fed. Exp. Corp440 F.3d 558, 566 (2d Ci
2006) (ADEA). "In addition, the claimant must make the EEOC filing within 300 days of thg
alleged discriminatory conduct and, before bringgnd, must receive a 'Notice of Right to Sue
letter from the EEOC.'Williams, 458 F.3d at 69 (citingegnani v. Alitalia Linee Aeree Italiane
S.P.A, 274 F.3d 683, 686 (2d Cir.2001)) (other citation omitted).

“[T]he purpose of the notice provision, which is to encourage settlement of discrimir]
disputes through conciliation and voluntary compliance, would be defeated if a complainar
litigate a claim not previously presented to and investigated by the EER@S v. City of New
York Dep't of Hous. Pres. & De90 F.2d 1397, 1401 (2d Cir. 1998)perceded by statute on
other grounds as stated in Hawkins v. 1115 Legal Serv.,@éGF.3d 684 (2d Cir. 1998)
(quotingMiller v. Int'l Tel. & Tel, 755 F.2d 20, 26 (2d Cir. 1985)) (other citation omitted).
"Although the exhaustion of administrative remedies through filing with the EEOC is not a
jurisdictional requirement, ‘it remains . . . an essential element of Title VII's statutory schen
and one with which defendants are entitled to insist that plaintiffs compiutiammad v.

N.Y.C. Transit Auth450 F. Supp. 2d 198, 205 (E.D.N.Y. 2006) (quotngncis v. City of New
30
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York 235 F.3d 763, 768 (2d Cir.2000)). "Title VIl and the ADA's administrative exhaustion
requirement mandates that district courts have 'jurisdiction to hear [discrimination] claims t
either are included in an EEOC charge or are based on conduct subsequent to the EEOC
which is "reasonably related"” to that alleged in the EEOC char@alile v. N.Y. State Thruway
Auth, 4 F. Supp. 2d 120, 126 (N.D.N.Y. 1998) (quotBigts 990 F.2d at 1401).

Claims are considered to be reasonably related when "(1) they would fall within the
of the EEOC investigation which reasonably couletkeected to arise from the original charg
of discrimination; or (2) the later claim alleges that the employer is retaliating against plaini
filing the original EEOC charge; or (3) the plaifh'alleges further incidents of discrimination
carried out in precisely the same manner alleged in the EEOC chddyéduotingButts 990
F.2d at 1402-03). However, "[tihe EEOC cannoekpected to investigate mere generalizatio
of misconduct, nor can defendants adequately respond to ti@mi'v. Chem. Banlo39 F.
Supp. 304, 312 (S.D.N.Y. 1996) (citations omitted). "ThiuBlaintiff's claims of discrimination
subsequent to the filing of the EEOC chargeuld reasonably be expected to fall within the
scope of the EEOC investigation, this Court may properly consider tHdm(¢itation omitted).

"[Clourts in the Second Circuit have generally held that claims alleging discriminatid
based upon a protected classification which areréifitethan the protected classification asser
in administrative filings are not reasonably relateBlihammad450 F. Supp. 2d at 206
(quotation omitted). "Nevertheless, the relationship between a retaliation claim in an EEO
complaint and a subsequently-articulated gender discrimination claim is not one based on
rule. Itis instead one intimately connected to the facts asserted in the EEOC complaint.”

Williams v. N.Y.C. Hous. Auti58 F.3d 67, 71 (2d Cir. 2006). "[I]t is [the] substance of the
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charge and not its label that control#\lonzo v. Chase Manhattan Bank, N2Z6 F. Supp. 2d
455, 458 (S.D.N.Y. 1998).

Here, Plaintiff filed an EEOC charge on June 2, 2015, and received a right to sue lg
August 7, 2015.SeeDkt. No. 16-6 at 2; Dkt. No. 31-2 at ®laintiff's charge states that it was
founded upon Defendant's conduct in discriminaéing/or retaliating against him based upon
disability race, age, and gender. Dkt. No. 16-6 at 4-5. Further, Plaintiff stated that "the Dis

has refused to provide me the same [Board of Education] protections of the anti-discriming

[ter on

his

btrict

tion

and anti-harassment policies, procedures and regulations, which my colleagues receila . |. ."

at 6-7. Plaintiff specifically cites intemhcomplaints numbered 2014-15-1 through 2014-15-1
as a basis for his chargtl. at 7. Plaintiff contends that none of his internal complaints have

been investigatedl. at 10, that Defendant has repeatedly threatened him with disciplinary 3

16

\ction,

id. at 11, and that the parties implicated in the complaints are the ones assigned to investigate

them,id. at 12.

Given that the allegations contained in Rlfiis EEOC charge are essentially the sams
those contained in his Proposed Complaint, the Court finds that the allegations stated in th
action are reasonably related to the EEOC chardeat Plaintiff filed subsequent internal
grievances or received responses to those grievances after he filed his charge does not né

dictate that those later complaints are unrelated to the EEOC charge. Rather, the subseqt

as

is

pcessarily

hlent

complaints and responses are generally a repetition of the same complaints that Plaintiff hiad cited

in his EEOC charge, such that they would have reasonably fallen within the scope of the B
investigation and Defendant would have beemotice that Plaintiff opposed their actions in
relation to the handling of his subsequent iéoomplaints. Moreover, Plaintiff's EEOC char

states the same basis for the alleged discrimination and retaliation, i.e. his race, age, gendg
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disability, and engaging in other protected activiti8see Muhammad50 F. Supp. 2d at 206.
Accordingly, the Court finds that Plaintiff's EE@Barge is reasonably related to the post-chg
conduct contained in his Proposed Complaint and Plaintiff is not barred from asserting his

harassment and retaliation claims in the instant action on this ground.

b. Retaliation and Discrimination Claims

The standard for evaluating an adverse employment action is the same for Title VII,
Rehabilitation Act, ADEA, and First Amendment retaliation claifSee Sarno v. Douglas
Elliman-Gibbons & Ives, In¢183 F.3d 155, 159 (2d Cir. 1999) (Title VII and ADAYeglia v.
Town of Manlius313 F.3d 713, 719 (2d Cir. 2002) (Rehabilitation Act and ADX&ssler v.
Westchester Cnty. Dep't of Soc. Sed81 F.3d 199, 205 (2d Cir. 2006) (ADEA and Title VII)
Zelnik v. Fashion Inst. of Te¢hl64 F.3d 217, 227 (2d Cir. 2006) (First Amendment and Titlej
VII). As the Second Circuit describedhticks v. Bainesthe Supreme Court now recognizes t
"Title VII's anti-discrimination and anti-retaliation provisions 'are not coterminous’;
anti-retaliation protection is broader and ‘extends beyond workplace-related or
employment-related retaliatory acts and harrHlitks v. Baines593 F.3d 159, 165 (2d Cir.
2010) (quotingBurlington N. & Santa Fe Ry. Co. v. Whif8 U.S. 53, 67, 126 S. Ct. 2405, 16
L. Ed. 2d 345 (2006)). In a retaliation claim, an adverse employment action is one that is
"materially adverse to a reasonable employee or job applickht{yuotingWhiteg 548 U.S. at
57,126 S. Ct. 2405) (internal quotation marks omitted). "Actions are 'materially adverse' if
are 'harmful to the point that they could well dissuade a reasonable worker from making or
supporting a charge of discriminationlt. (quotingWhite 548 U.S. at 57, 126 S. Ct. 2405¢e
also Zelnik v. Fashion Inst. of Tech64 F.3d 217, 225 (2d Cir. 2006) (quotation omitted) (“In

the context of a First Amendment retaliation, we have held that '[o]nly retaliatory conduct t}
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would deter a similarly situated individual @fdinary firmness from exercising his or her
constitutional rights constitutes an adverse action™). Although Title VIl "does not set forth
general civility code for the American workplacelitks 593 F.3d at 168quotingWhite 548
U.S. at 68-69, 126 S. Ct. 2405), "the alleged acts of retaliation need to be considered both
separately and in the aggregate, as even minor acts of retaliation can be sufficiently 'subst
gross' as to be actionabldd. (quotingZelnik 464 F.3d at 227).

"[P]etty slights or minor annoyances that often take place at work and that all emplg
experience' do not constitute actionable retaliatidtyfhan v. NYS OASAS8 F. Supp. 2d 509
523 (N.D.N.Y. 2013) (quotingVhite 548 U.S. at 69, 126 S. Ct. 2405). However, "[a]dverse
employment actions may include negative evaluation letters, express accusations of lying,
assignment of lunchroom duty, reduction of clagppration periods, failure to process teache
insurance forms, transfer from library to classroom teaching as an alleged demotion, and
assignment to classroom on fifth floor whiapgravated teacher's physical disabilitiegelnik
464 F.3d at 226. "Thus, '[t]he antiretaliatiolwsion protects an individual not from all
retaliation, but from retaliation that produces an injury or harii¢ks 593 F.3d at 165
(quotation omitted).

In the context of a discrimination claim, the adverse employment action requires a I
threshold than in retaliation claims, such that the plaintiff endures a "materially adverse ch
in the terms and conditions of employmen&alabya v. N.Y.C. Bd. of Edu02 F.3d 636, 640
(2d Cir. 2000) (citation omitted) ("A materially adverse change might be indicated by a
termination of employment, a demotion evidenced by a decrease in wage or salary, a less
distinguished title, a material loss of benefits, significantly diminished material responsibilit

other indices . . . unique to a particular situation").
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Given the Court's finding above thras judicataapplies to Plaintiff's DHR determinatiof
and Article 78 petition to preclude his previously-pled retaliation and discrimination claims,

Court will only consider any alleged instances of retaliation or discrimination that took plac

L

the

b after

December 3, 2015, which is when Plaintiff was interviewed for his DHR hearing, to determjne if

Plaintiff's Proposed Complaint stateslaim for retaliation or discriminationSee Storey v. Cellg

Holdings, L.L.C. 347 F.3d 370, 384 (2d Cir. 2003) (citihgwlor v. Nat'l| Screen Serv. Corp.

349 U.S. 322, 327-28 (1955)) (other citations omitted) ("Where the facts that have accumulated

after the first action are enough on their own to sustain the second action, the new facts cl
constitute a new ‘claim,’ and the second action is not barrexslpydicatd). While the Court
must read all allegations in Plaintiff's Proposed Complaint in the light most favorable to PIg
"where a conclusory allegation in the complaint is contradicted by a document attached to
complaint, the document controls and the allegation is not accepted asAnuieax Trading
Grp. v. SW.LF.T. SCRbB71 F.3d 140, 147 (2d Cir. 2011) (citibgr Designs, Inc. v. Old Navy,
LLC, 647 F.3d 419, 422 (2d Cir. 2011)). Thus, Plaintiff's allegations of retaliatory conduct
be read in light of the letters attached to his Proposed Complaint.

Plaintiff has undoubtedly suffered numerous physadatents that he contends are cau
by Defendants' actionsSeeDkt. No. 31-1 at §{ 65-68, 96-97, 118, 352-53, 504. However,
employment discrimination and retaliation claims cannot be based solely on a plaintiff's
subjective complaints of injury, even if those injuries result in physical manifestation, but in
are judged by whether a reasonable employee in the plaintiff's position would consider the
defendant's actions to be materially adveiSee Whitg548 U.S. at 68 (discussing Title VII
retaliation standards and concluding that "[w]e refer to reactionseais@anableemployee

because we believe that the provision’s standard for judging harm must be objestigalso
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Jones v. N.Y.C. Bd. of EAu2012 WL 1116906, *10 (S.D.N.Y. Apr. 2, 2012) (quotation omitted)

("[A] plaintiff's subjective feelings cannot be used to determine whether an employment ac

adverse").

lion is

Each of the timely allegations in Plaintiff's Proposed Complaint that he contends amount

to retaliation or discrimination were based upetters that he received from Superintendent

Wiles. The relevant portions of those letters are set forth above. The Court finds that the

substance of the allegedly retaliatory and discriminatory letters, even when read in the light most

favorable to Plaintiff, do not raise to the level of a materially adverse employment action. Apart

from the March 22 letter, the other letters each generally start with a thorough explanation
the District found certain of Plaintiff's internal complaints unfounded. The letters then infor
Plaintiff that he may not use harassing or threatening language against other employees, 4
did use such language he would be disciplingée, e.gLucenti v. Potter432 F. Supp. 2d 347,
364 (S.D.N.Y. 2006) ("Reprimands, threats of disciplinary action, and excessive scrutiny d
constitute adverse employment actions") (collecting cases). This warning specifically state
it was not an attempt to dissuade Plaintiff from filing additional complaints, but instead inst
him that he must conduct himself in a professional and appropriate manner. Unlike certain
that Plaintiff received prior to December 3, 2015, none of the instant letters discuss the rag
protected status of any of the other individubbst Plaintiff has implicated in his internal
complaints. Thus, Plaintiff's allegations that these letters essentially labeled him as a racis
directly contradicted by the letters that are integrated into his Proposed Complaint by attag
them thereto.

Similarly, the March 22 letter from Superintendent Wiles does not infer that Plaintiff

racist or that he "had been found guilty of threatening and harassing community members,
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administrators and most egregiously, innocent students in his care.” Dkt. No. 31-1 at § 11
Rather, the letter is in response to several statements that Superintendent Wiles was infor
Plaintiff made to Principal Eikszta. The letter details each allegation that Superintendent V
heard that Plaintiff had said about her and then refutes each of these allegations. The lett
not accuse Plaintiff of any wrongdoing or tell hionstop filing complaints or grievances.

To the extent that Plaintiff argues that receiving these letters at home is a form of
retaliation or harassment, the Court finds that Defendant's actions of sending these letters
Plaintiff's home, when viewed in the light mdatvorable to Plaintiff, does not amount to an
adverse employment action. The fact that Plaintiff was out of work at the time he received
letters, coupled with his repeated complaints of not receiving a timely response to his prev,
grievances, would lead a reasonable employeenclude that the District should respond as

quickly as possible to Plaintiff's complaints by delivering the letters to his home while he w.

l.

med that

Viles

pr does

these

ous

A0S

away from school rather than waiting for him to return. Since the letters attached to Plaintiff's

complaint stand in direct contrast to Plaintiff's allegations that such letters were retaliatory
discriminatory, the Court finds that Plaintiff's Proposed Complaint does not sufficiently alle
that he suffered an adverse employment action to support a claim of retaliation or discrimif

based on conduct that occurred after his DHR interview on December 3, 2015.

b. ADA Failure to Accommodate

ADA failure to accommodate claims can arise in two separate scenarios: first when

or

e

hation

an

employee specifically requests an accommodation, and second when an employer is awaile that an

employee may be in need of an accommodation but that employee fails to specifically requ
such accommodatiorSee Brady v. Wal-Mart Stores, In631 F.3d 127, 135 (2d Cir. 2008). Ir

the latter case where an employee does not make a specific request for accommodation, f
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employer must "engage in 'an "interactive process" [with their employees and in that way]
together to assess whether an employee's disability can be reasonably accommddiated.™
(quotingJacklan v. N.Y. State Dep't of Lab@05 F.3d 562, 566 (2d Cir. 2000)).

Here, Plaintiff's Proposed Complaint does not allege that he made a request for an
accommodation since September of 20$8eDkt. No. 31-1 at § 92. The only allegation that
could be interpreted as a request for accodmtion is that Plaintiff's neurologist sent
Superintendent Wiles a letter asking wher@miff should make his accommodation request.
SeeDkt. No. 31-3 at 68. Contrary to Plaintifissertions in his Proposed Complaint, Defenda
has provided Plaintiff with numerous opportunitiepresent his accommodation requests. In
series of letters sent to Plaintiff at the stdréach year, the District's 504 compliance coording
Ms. Lisa Dwyer, sent Plaintiff a letter explainitgghim the process for appropriately requestin
an accommodationSeeDkt. No. 35-3 at 5-16. Accordingly, Plaintiff's allegations that he was
unaware of where to send any accommodation requests is belied by the documented outrg
Defendant to provide Plaintiff with the opportunitymake such requests. Thus, the court fin
that Plaintiff's Proposed Complaint, in addition to failing to allege that he made any reques
accommodation after submitting his DHR complaint, also fails to allege that Defendant fail
engage in a sufficiently interactive process to satisfy the requirements of the dzANugent v

St. Likes-Roosevelt Hosp. G803 Fed. Appx. 943, 946 (2d Cir. 2008) (summary order) ("An

!t Although these cited documents are not attached to Plaintiff's Proposed Complaint
may be cited in the instant motion to dismiss because they were submitted as an exhibit in
Plaintiff's previous DHR proceedingee Johnson v. Cnty. of Nasséll F. Supp. 2d 171, 178
(E.D.N.Y. 2006) (quotation and citations omitt€¥']he Court 'may take judicial notice of the
records of state administrative procedures, as these are public records, without converting
motion to dismiss to one for summary judgment™).
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employee who is responsible for the breakdown of that interactive process may not recove

failure to accommodate").

c. Equal Protection

Plaintiff's Proposed Complaint repeatedly alleges that he was treated differently frof

"similarly situated" employeesSeeDkt. No. 31-1 at 1 27, 267, 390, 429. However, similar {o

Plaintiff amended complaint, he does not allaggecific individual with whom he is similarly
situated or a specific instance in which he waated differently. Accordingly, the Court finds
that Plaintiff's conclusory allegations thatwas treated differently from unidentified "similarly
situated" employees in some unidentified manner are insufficient to state an equal protecti
claim. See, e.gTerrill v. Windham-Ashland-Jewett Cent. Sch. DNb. 1:15-CV-0615, 2016
WL 1275048, *8 (N.D.N.Y. Mar. 31, 2016) (collecting caséd)ison v. Town Bd. for the Town
of Skaneatele$10 F.3d 55, 59 (2d Cir. 2010)) (other citations omitted) (dismissing a plainti

claim when "[t]he totality of Plaintiff's allegations regarding his Equal Protection claim is a

conclusory assertion, without any detail, that Defahdéfered in its 'treatment to other similafly

situated property owners™).

d. First Amendment Retaliation
Plaintiff's Proposed Complaint does not allege any additional speech that he conter]
protected beyond advocating for special needs students and their parents. For the reason

discussed above, this speech does not receive First Amendment protection.

e. Remaining Claims
Plaintiff's Proposed Complaint does not pdevany additional allegations that would

support his remaining federal claims. Accordinghg Court finds that granting Plaintiff leave
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file his proposed second amended complaint would be futile. The Court emphasizes that
Plaintiff's latest attempt to plead viable claims in his proposed second amended complaint
filed subsequent to Defendant's motion to disnsgsh that Plaintiff was aware of any potentig
deficiencies in his previous amended complaint and, despite such notice, was unable to pr
any clear allegations that would give rise to any viable federal claims. To the extent that

Plaintiff's proposed second amended complaint gléacts sufficient to state viable state law

claims, the Court again refuses to exercise its supplemental jurisdiction over any such clai
light of the dismissal of all of Plaintiff's fedém@daims. Accordingly, Plaintiff's motion for leave

to file an amended complaint is denied as futile.

V. CONCLUSION

After carefully reviewing the entire record in this matter, the parties' submissions, ar
applicable law, and for the above-stated reasons, the Court hereby

ORDERS that Defendant's motion to dismiss (Dkt. No. 1686RANTED ; and the Court
further

ORDERS that Plaintiff's motion for leave to file a second amended complaint (Dkt. N
31) isDENIED; and the Court further

ORDERS that Plaintiff's amended complainttdSMISSED without prejudice to re-file
any viable state law claims in state court; and the Court further

ORDERS that the Clerk of the Court shall enter judgment in Defendant's favor and ¢

this case; and the Court further
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ORDERS that the Clerk of the Court shall serve a copy of this Memorandum-Decisi
and Order on all parties in accordance with the Local Rules.
IT IS SO ORDERED.

Dated: September 20, 2016
Albany, New York / ﬂ

Mae A, D’Agost:l.n
U.S. District Judge
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