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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

TYRONE WATSON,
Plaintiff,

V. 1:15-cv-1356 (BK SIDEP)

JOHN DOE, Kingston Police Departmentet al.

Defendants.
APPEARANCES:
Tyrone Watson
13-A-4239
Eastern NYCorrectional Facility
Box 338

Napanoch, NY 12458
Pro se Plaintiff
Hon. Brenda K. Sannes, United States District Judge:
MEMORANDUM-DECISION AND ORDER

INTRODUCTION

Plaintiff Tyrone Watson, Blew York State inmate, commenced this civil rights action
under 42 U.S.C. § 1983gainstwo John Doe defendants who are members of the Kingston
Police DepartmenDkt. No. 1. Plaintiff alleges that defendanised excessive force against him
during an unlawful arrest on October 18, 2042 refused him medical attention for his injuries
Id.

Plaintiff’'s complaint and application to proceiledorma pauperisvereforwarded to

United States Magistrate Judge David E. Pedblesview the sufficiency of the ctas under 28
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U.S.C. § 1915(e). On December 212015 Magistrate Judge Peeblissued a Report,
RecommendatigrandOrderrecommending thailaintiff's Fourteenth Amendment deliberate
medical indifference claim be dismissed, without prejudice, with leave todanigkt. No. 6, p.
12. Judge Peebles furthexaommended that in the event ReportRecommendation is
adopted and plaintiff failso amend his complaint by the deadline set by the assigned district
judge, plaintiff's complaint be accepted for filing, except as to his deliberate medical
indifference claim, and that ti@&erk of the Court add the City of Kingston Chief of Police,
Gilles M. Larochelle, as a defendant for purposes of service and discédeMagistrate Judge
Peeblesaadvised plaintiff that, under 28 U.S.C. § 636(b)(1), failure to file written objections to
the Report Recommendation within fourteen days “will prelappellate review.Id.

On January 7, 201@Jaintiff filed an amended complaintDkt. No. 7. The amended
complaint contains additional facts regarding plaintiff's excessive ftalse arrestand
deliberate indifference claimdd. The amended complaint also contains allegations, which,
viewed liberally, appear to assert a municipal liability claim uidienell v. Dep’t of Social
Servs, 436 U.S. 658 (1978), against the City of Kingsttoh. To date, plaintiff has not filed any
objections to the Report Recommendation.

. STANDARD OF REVIEW

As no objections to the Repd&tecommendation have been filatd the time for filing
objections has expired, the Court reviews the Report Recommendation for dedear
Glaspie v. N.Y.C. Dep't of CoriNo. 10 CV 00188(GBD)(JCF), 2010 WL 4967844, at *1, 2010

U.S. Dist. LEXIS 131629, at *2-3 (S.D.N.Y. Nov. 30, 2010) (explaining that when no objections

1 Section 1915(e) directs that when a plaintiff seeks to proceed in formarguthe court shall dismiss the case at
any time if the court determines that . . . the action . . . (i) is frivolousadicious; (ii) fails to state a claim on igh
relief may be granted; or (iii) seeks monetary relief against a defendant whimisie from such relief.” 28 U.S.C.

8§ 1915(e)(2)(B).



to report and recommendation are mgthe Court may adopt [it] if there is ‘no clear error on
the face of the record.”) (quotirgdee Motor Cars, LLC v. Amat888 F. Supp. 2d 250, 253

(S.D.N.Y. 2005)).

1. DISCUSSION
A. Excessive Force and False Arrest

The Court has reviewed the Report Recommendatitimrespect to the excessivede
and false arrest clainfisr clear error and found none. The Court therefore adopts Magistrate
Judge Peeblésonclusion that plaintiff's allegations asserting excessiveefand false arrest
are suffcient to survive review under 28 U.S.C. § 1915(e). Dkt. No. 6, psthe amended
complaintonly supplements thiacts regarding the incident which forms the basis for plaintiff's
excessive force and unlawful arrest clajseeDkt. No. 1, p. 5; Dkt. No. 7, pp. 2-3, the Court
likewise concludes that these claims, as amersigdive review under § 1915(e).

B. Deliberate Indifference

Magistrate Judge Peebles found that the original complaint failed to alldéigeeatifacts
to state a claim that the defendant police officers were deliberately indifferieistserious
medical neesl In light of the fact that plaintiff has filed an amended complaint, however whic
adds new allegations regarding the deliberate inéifieg claim, Magistrate Judge Peebles’
recommendation that the deliberate indifference claim in the complaint be dismissed
moot. The Court hahereforeconsidered the sufficiency of the amended complaint, in light of
28 U.S.C. § 1915(e)(2)(B), teetermine whether the new factual allegations concerning
deliberate medical indifference cure the deficiencies identifidleiiReport Recommendation.

After consideringhe allegations ine amended complaint liberallyjth deference to plaintiff's



pro sestatus, the Court finds that plaintiff has failed to state a claim of deliberate medical
indifference

In the amended complaintlaintiff alleges that John Doe #2 “punchidn] in the facg’
that both officers “wrestled [him] to the grouhdnd thathe was “being choked and told to stop
resisting.” Dkt. No. 7, p. 2. Plaintiff alleges that his “nose was bleeding” and hébanaly
coherent.”Id. Plaintiff alleges that after he was put in the police car he “asked to be taken to the
hospital, not knowing if my nose was broken or not; because it wouldn’t stop bleettingde
alleges that the officers ignored him and brought him “straight to the policnstatie alleges
that at the police station he again asked to be brought to the hospilisbany nose was still
bleeding.” Id. Plaintiff states that he was “once again ignored,” but does not identifatthe
police station ignored his reque$tlaintiff asserts that the defendants “acted with deliberate
indifference, fully aware of theubstantial risk of serious harm exist [sic] at the time of the
incident.” 1d. at 3.

A claim of ckliberate indifferencéo serious medical needs has an objective prong and a
subjective pong. See Hathaway v. Cough}if9 F.3d 550, 553 (2d Cir.1996As set forth in
Magistrate Judge Peebld®eport Recommendation, to establish a claim of deliberate medical
indifference the objective component requires a plaintiff to allege that the deprivation was
“sufficiently serious’ the subjective component reges a plaintiff to allegand that the
defendant &cted or failed to aatespite his knowledge of a substantial risk of serious harm.”
Farmer v. Brennan511 U.S. 825, 834, 842 (19940aiozzo v. Koremarb81 F.3d 63, 71 (2d
Cir. 2009) (applying-armertest to prerial detainees) Factors that should be considered in
assessing whether a medical need is sufficiently seincligde: (1) whether a reasonable

doctor or patient woulgerceive the medical need in questioniagpbrtant and worthy of



comment or treatmeni(2) whether the medical condition sigedintly affects daily activities
and (3) ‘the existence of chronic and substantial gaiBrock v. Wright315 F.3d 158, 162 (2d
Cir. 2003) (quotingChance v. Armstrond 43 F.3d 698, 702 (2d Cir. 1998)).

Here plaintiff has not alleged that his nose was broken; nor heehgfied any medical
treatment that he needeBlaintiff did not allege how long his nose was bleeding, or describe
any pain associated with his injury. Thus, even viewing his pro se allegations withdgnilee
allegations fail to allega serious medical nee&ee Munlyn v. PietrjdNo. 13CV-6170FPG,
2014 WL 3695488, at *6, 2014 U.S. Dist. LEXIS 101274, at *16 (W.D.N.Y. July 24, 2014)
(finding that the comigint failed to allege a serious medical condition where th@wllegation
was that the plaintiff “was ‘in pain,” and there were no allegations regagrdingng other
things, “the level or extent of the pain .any resulting inability to engage in normal activities,
or any harm consequently experienced or likely to o§cuFEurther, althoughlgintiff alleged
that he asked the defendant officers to take him to the hospital because his node’t'sioyd
bleeding,” Dkt. No. 7, 1 8, he has not alleged that he told the officers that he was in patn or t
his nose was broken. Thus the complaint, even construed lib&xdf\ytp allege that the
officers were aware that their failure to take plaintiff to the hospital for promegical treatment
posed a substantial risk of serious harm to plainkifithaway 99 F.3d at 552 (holding thdte
subjective component requires that “the charged official must act with eisuiify culpable
state of mind,” which “is the equivalent of crimail recklessnesy.” C f., Lasher v. City of
SchenectadyNo. 02€CV-1395, 2004 WL 1732006, at *5, 2004 U.S. Dist. LEXIS 14870, at *17
(N.D.N.Y. Aug. 3, 2004) (finding evidence that plaintiff's nose was broken and bleeding for
approximately two hounsaised a triable issue of fact regarding a serious medica);ititgby.

Bannish No. 3:10€V-652 (RNC), 2010 WL 3169391, at *4, 2010 U.S. Dist. LEXIS 80320



*11 (D. Conn.Aug. 11,2010) (finding allegations that doctor denied pain medicastiar
plaintiff complained of excruciating paiand failed to timely diagnose and treat pihentiff's
broken nosevere sufficient to state a claim of deliberate indifferen@gcause it is possible
that plaintiff could state a plausible medical indifferenle@m, the claim is dismissed with leave
to amend. If plaintiff seeks to amend the complaint, he should note that any amended complaint
will replace the existing complaint, and must be a wholly integrated and comlgledeng that
does not rely upon or incorporate by reference any pleading or document previedsijth
the court. SeeShields v. Citytrust Bancorp, In@5 F.3d 1124, 1128 (2d Cir. 1994). He should
further note the information provided Magistrate Judge Peeblesthe Report
Recomnendation. Dkt. No. 6, pp. 9-10.

C. Municipal Liability - Monell

A municipality may not be held liable under § 1983 on the basis of respondeat superior.
Monell, 436 U.Sat 694-95. Rather, municipalities are responsible only for “their own illegal
acts,”Pembaur v. Cincinnatéd75 U.S. 469, 479 (1986), and are not vicariously liable for civil
rights violations perpetrated by their employe8se Monejl436 U.S. at 691. In order to
sustain a 81983 claim for municipal liability, a plaintiff must show that he suffered a
constitutional violation, and that the violation resulted from an identified municipalypmli
custom. Monell, 436 U.S. at 694-695. A municipal policyarstom may be established by any
of the following: (1) a formal policy, officially promulgated by the municipaliiy, at 690; 2)
action taken by the official responsible for establishing policy with respecparticular issue,
Pembaur 475 U.S. at 83-84; (3) unlawful practices by subordinate officials so permanent and
widespread as to practically have the force of @ity of St. Louis v. Praprotnjkd85 U.S. 112,

127-30 (1985) (plurality opinion); or (4) a failure to train or supervise that asoutdeliberate



indifference” to the rights of those with whom the municipality’s employeesartteCity of
Canton v. Harris 489 U.S. 378, 388 (1989).

Read liberally, the amendedmplaint appears to allege, under the fourth theory, that the
City of Kingstor? had a custom or policy of toleratitige use of excessive force gmalice
misconduct irexecuting arrests arnbat itfailed to properly trairor supervisets officersin
these areas'A pattern of similar constitutional violations by untrained employees is ‘ariiyn
necessary’ to demonstrate deliberate indifference for purposes of failuaet” Connick v.
Thompson563 U.S. 51, 62 (2011 Here plaintiff alleges that “KingstoRolice Chief, Gilles M.
Larochelle is responsible for teaching his officers the protocol and etiquettedealkng with
civilians in the community.”Dkt. No. 7, 1 4.Plaintiff further alleges that the “deliberate and
extreme excessive force, and polmcatality, and unlawful arrests” he allegedly suffered “at the
hands of the Kingston Police Department,” Dkt. No. 7, 1 10, were not “isolated incideDis],
No. 7, 1 9, butatherpart of a‘patern” [sic]of unconstitutional conduthat has existed in “the
Kingston Police Department from 2012-back to 1995.” Dkt. No. 7,  10. In addition to his
allegations concerning his October 2012 excessive force and false arresttoktiare the
subject of this action, plaintiff recounts incidents from July 2012 and March 1995 during which
officers from the Kingston Police Departmeatiegedlysubjected him to excessive force and
unlawfully arrested himSee, e.g.Dkt. No. 7, 1 9 (“The officer grabs my arm and with his other
arm chokes me while another officer puts handcuffs on me”); Dkt. No. 7, § 10 (whilg layi

down on his “stomach in the mud . . . [t]he officer hits me in the temple area of my head

2 Although not identified in the caption as a defendant, affording pleihéfsolicitude he is due as a pro se litigant,
the @urt construes the amended complaint as raising a claim against the Gitgstiol.See Gonzalvo v. State of
New YorkNo. 9:11cv-0909, 2013 WL 400888 at *2,2013 U.S. Dist. LEXIS 10849@t * *6-7 (N.D.N.Y. July
10,2013) (district couts authorityto substitute defendants in pro se complaint sua sponte is “well supported,”
collecting casesyeport and recommendation adopted by Gonzalvo v. State of dt&wNo6. 911-cv-0909, 2013

WL 4008881, 2013 U.S. Dist. LEXIS 1084(08.D.N.Y. Aug. 2, 2013) The Clerk of Court is directed to amend the
caption accordingly.



knocking me out. When | wake up the police Rottweiler was ripping my thigh apart aghty r
leg”).” Id. These assertions, read liberally in combination witHdhts in the complaint,
suficiently allege a seriesf incidents during which City of Kingston police afirs subjected
him to excessive force and falsely arredted to warrantan inference that their conduct was
attributable to inadequate training or supervision amounting to deliberate ianliféeSee Tyus
v. NewtonNo. 3:13€V-1486 SRU, 2015 WL 1471643, at *11, 2015 U.S. Dist. LEXIS 42089,
at * 29-30 (D. Conn. Mar. 31, 201B)In view of the number of alleged unconstitutional traffic
stops, searches, and arrests involving the plaintiff and at least one other indivatual {hre
incidents involvinghe plaintiff, | conclude that the plaintiff has alleged sufficient facts to state a
plausible claim that the City of New London had a custom or policy of tolerating police
misconduct and acted with deliberate indifference by poorly training or ssipgs officers
regarding motor vehicle stops, detentions, pat-down ady tavity searches, and arrests”);
Castilla v. City of New YoriNo. 09 Civ. 5446(SHS), 2012 WL 3871517, at **4-5, 2011 U.S.
Dist. LEXIS 95619, at *12 (S.D.N.Y. Sept. 6, 2012) (denying motion for judgment on the
pleadings regarding municipal liability because plaintiff alleged “a strimgcadents in which
she was victimized by multiple officers in multiple locations, both on and off Gitygoty” as
well as “various other instances male police officers taking sexual advantage of femaidgu
their custody or control”)
V. CONCLUSION

For these reasons, it is

ORDERED that the amended complaint (Dkt. No. 7AKCEPTED ASFILED; and it

is further;



ORDERED that the Report Recommendation (Dkt. No. ABOPTED as it applies to
the amended complaint; and it is further

ORDERED that plaintiff's Fourteenth Amendment deliberate medical indifference claim
is DISMISSED without prejudice and with leaveto amend; ard it is further

ORDERED thatif plaintiff wishes to file a second amended complaint that correct the
pleading defects identified with respect to his Fourteenth Amendment delibeliffer@mce
claim, he shall do so withithirty (30) days of the date of thisorder; and it is further

ORDERED that any second amendeahtplaintplaintiff submits shall be a complete
pleading, whih will supersede the amendeahtplaint, and may not incorporate any portion of
the originalor amended complaintksy reference, inaordance with Local Rule 7.1(a)(4) of the
Local Rules of Practice for this District; and it is further

ORDERED that theClerk of the Courshalladd the City of Kingston as a defendant in
this action ad amend the caption accordingénd it is further

ORDERED that oncehe City of Kingston has filed an answer, plaintiff must seek,
through discovery, the identity of the Doe defendants; and it is further

ORDERED that upon receipt from plaintiff of the documents required for service of
process, the Clerk of the Court shall issue a summons, together with a ctguptdf's
amendedomplaint, and forward them to the United States Marshal for service upGityttod
Kingstor andit is further

ORDERED that, after service of process defendanCity of Kingston it shall file a
response to themendedomplaint as provided for in the Federal Rules of Civil Procedure; and

it is further



ORDERED that the Clerk of Court shall mail a copy of this Memorandum-Decision and
Order toplaintiff along with copies of the unpublished decisions cited in this decision.

IT 1SSO ORDERED.

Dated: January 28, 2016

/%(Ma/akgs\/w

Brenda K. Sannes
U.S. District Judge
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KeyCite Yellow Flag - Negative Treatment

Distinguished by ~ Norton v. Town of Islip, E.D.N.Y., January 21,
2016

2012 WL 3871517

Only the Westlaw citation is currently available.

United States District Court,
S.D. New York.

Lilian CASTILLA, Plaintiff,
V.

CITY OF NEW YORK, New York City Police
Detective Oscar Sandino, Tax Id # 919673
Individually and as a Detective of New
York City Police Department, and Police

Officers John Doe Officers 1—10, Defendants.

No. 09 Civ. 5446(SHS).
|

Castilla v. City of New York, Not Reported in F.Supp.2d (2012)
2012 WL 3871517

On February 16, 2008, New York Police Department
(“NYPD") detective Oscar Sandino and other members of
the NYPD entered Castilla's apartment to execute a search
warrant. (Am.Compl.§ 14.) Sandino followed Castilla into
a bedroom and then demanded that she strip for him.
(Id. 91 14-16.)Castilla complied with his demanu. (
17.)After questioning Castilla about her boyfriend and his
drug activities and threatening her with the loss of custody of
her children, detective Sandino directed that Castilla and her
boyfriend be taken to the police precinct in separate ddrs. (
19 20-21.)

According to Castilla, Sandino and another officer drove
her around Queens, continuing to threaten her with the loss
of custody of her childrenld. 11 22—-26.)The other officer
eventually got out of the vehicle, at which point Sandino
asked Castilla what she was willing to do to keep her kids
and if she was willing to be “beddedId (11 27-30.)Sandino
ultimately left the vehicle, and two other detectives drove
Castilla to the NYPD's 110th Precinct, where she was held for

Sept. 6, 2012. an hour or two.I¢l. 11 32-33.)
At the precinct, Sandino brought Castilla into an interrogation
Opinion room. (d. 1 35.)While alone with her there, Sandino asked her

answer to his earlier sexual proposition. She demurred, and
he again threatened to take away her kids and also threatened
physical violence. Id. 1 43-47.)At one point, another

*1 Plaintiff Lilian Castilla brings this civil rights action {etective entered the interrogation roofd. {f 38.)Sandino
pursuant42 U.S.C. 8§ 198&nd 1985 against defendants ang this other detective attempted to recruit Castilla as a
the City of New York, police detective Oscar Sandino, an¢onfidential informant by using threats against her children

John Doe police officers. She alleges that Sandino, with thgnq referring to a potential “deal” between Castilla and
assistance of the John Doe police officers, sexually assaulteghngino. Id. 11 38-40.)

and repeatedly threatened her in violation of the United

States Constitution. The City has moved for judgment on the gstilla asked to use the bathroom and Sandino took her there.
pleadings pursuant teederal Rule of Civil Procedure 12(c) He allegedly followed her into the bathroom, displayed his
on the grounds that plaintiff fails to state a viable claim forgun’ ordered her to undress, and molested and sodomized
municipal liability and that she cannot maintain any state laWer in a stall. I6l. 111 49-55.)Another officer allegedly helped
claims against any defendants. Because Castilla specificallysndino isolate Castilla in the bathroom and remained in
states that she is not asserting any state claseeRl’'s Mem.  the immediate vicinity of the bathroom while Castilla was
in Opp. at 15), there is no need to dismiss any such claimg, there with Sandindg. 17 50, 56.)None of the individual
However, plaintiff has stated plausible claims for municipalyefendants present at the precinct asked why Sandino was
liability against the City; accordingly, the City's motion for gjone with Castilla in the interrogation room or in the
judgment on the pleadings is denied. bathroom, and none of them reported Sandino's activity to
superiors. Id. 11 57-59.)

SIDNEY H. STEIN District Judge.

. BACKGROUND

. . *2 Following this incident at the precinct, according to the

Unless otherwise noted, the following facts are drawn from _ . L
. complaint, Sandino repeatedly called and texted Castilla in
the Amended Complaint and presumed true for purposes 0 .
this motion order to arrange additional sexual encountdds. ff 61—

69.)He continued to contact her even after her boyfriend's
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Castilla v. City of New York, Not Reported in F.Supp.2d (2012)
2012 WL 3871517

defense attorney asked him not to do dd. (I 72— confidential informants.I€l. 1 100.)In particular, she claims

74.)Sandino also allegedly called Castilla's brother to threatehat “defendant Sandino had prior incidences of sexual abuse

removal of her children if she did not return his calld. ( against females within his custody and contrtd.”{ 13.)She

11 75-78.)Moreover, when an Administration for Children'salso refers to various news reports of incidents involving

Services caseworker was interviewing Castilla at her parentsther police officers who isolated females and then sexually

apartment on February 19, 2008, Sandino and another officassaulted them while they were in the custody or control of

showed up.I¢l. 1 80.)Sandino took Castilla into a room andthose officersifl. 11 105-06, 109.)

tried to intimidate her into staying silent about the sexual

relationship he was pursuing with hdd.(fY 83—-87.) *3 In addition, the Court takes judicial notice of the fact
that Sandino pled guilty to two counts of deprivation of

In March 2008, Castilla met with the NYPD Internal Affairs civil rights, one of which arose from events that Castilla

Bureau (the “IAB") and provided recordings of calls Sandinchas alleged in this complaint, at least as far as Sandino's

had made to her and copies of text messages he had sent logm activities are concerned. In May of this year, Sandino

(Id. 1 88.)The IAB gave her a recording wire for a meetingvas sentenced by a federal judge principally to 24 months'

with Sandino, which took place on March 11, 2008. { imprisonment for those crimesSd€e Judgment inUnited

89.)At their meeting, Sandino was apparently suspicious dbtates v. Sandin&r. 10-331 (E.D.N.Y. May 19, 2010).)

Castilla and made threatsl( 90.)Castilla was so frightened

by Sandino that the IAB “whisked her awayd.(f 91.) As noted above, the City how moves for judgment on the
pleadings pursuant fRule 12(c)on the ground that Castilla

According to Castilla, the individual defendants who actechas failed to state a claim for municipal liability.

in concert with Sandino continue to work for the NYPD and

have not faced any charges as a result of their misconduct.

(Id. § 92.)Castilla also alleges that the individual defendanty - DISCUSSION

conspired to obstruct and cover up any investigation of he'&. Legal Standard

claims. (d. 1171 95-99.) In deciding a motion undeRule 12(c) courts apply the

. . L ) . same standard that applies on a motion to dismiss a claim
Castilla commenced this action in 2009. She brings varloufs :
civil rights claims against individual officers and municipal or relief pursuant tdRule 12(b)(6Burnette v. Carothers,
o 9 ) g . . } “p 192 F.3d 52, 56 (2d Cir.199%ccordingly, a court accepts
liability claims against the City. The municipal liability : .
claims are the subiect of this motion the truth of the facts alleged in the complaint and draws all

J ' reasonable inferences in the plaintiff's fav@lobal Network

Commc'ns, Inc. v. City of New Yo58 F.3d 150, 154

acr?jt"';;_z‘zc'f'ﬂg "’r‘!e%eess ”}Ztct,t:ae” C'?]’,n:‘aj d: y f;’r']'xfzd Cir.2006) A complaint should be dismissed if it fails
practice which provi practically unimp T set forth “enough facts to state a claim for relief that is

over female suspects and prospective female confidentia

informants, and which fails to explicitly prohibit the use of > ausible on its faceBell Atl. Corp. v. Twombl550 U.S.
' PCIY P 544, 570 (2007JA claim has facial plausibility when the

sexual dominance and gender exploitative control tactics that . .
9 P p‘amtn‘f pleads factual content that allows the court to draw

seek to further investigative ends and individual officer[s’ . .
9 [ ]the reasonable inference that the defendant is liable for the

rsonal prurien ir Jd¢ 7 12.)She further all . . .
,pe sohal pru ? ,t desire [SJ ,d( T )s E_E u the a.eges misconduct alleged. The plausibility standard is not akin to
inadequate training, supervision, and discipline of officers, as , . . , .

. ) . . ) , . —a ‘probability requirement,’ but it asks for more than a sheer
well as a deeply ingrained “code of silence” regarding police

misconduct of this typeld. 17 126-129.)As a result of these possibility that a defendant has acted unlawfuilgpal, 129
°C typeld. 1] 126-129.) NS 5 1. 1937, 1949 (200@yuotingTwombly 550 U.S. at 556).
policies and practices, the City has allegedly “exhibit[ed]

deliberate indifference to the constitutional rights of its

citizens.”(d. 1 125.) B. Municipal Liability

To sustain a claim for relief pursuantsection 1983&gainst
Moreover, according to Castilla, the City *has beeny municipal defendant, a plaintiff must show (1) the existence
on notice of a significant and pervasive problem ofpf an officially adopted policy or custom and (2) a causal
police officers’ use of their position and power to abusggnnection between the custom or policy and the deprivation
female suspects, prospective confidential informants, angf 5 constitutional righ8eeMonell v. Dep't of Social Servs.,
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436 U.S. 658, 694 (1978Walker v. City of New Yorlg74  the pleading requirements for such a municipal liability claim,
F.2d 293, 301 (2d Cir.1992) but district courts in this Circuit have continued, plogtal,

to apply the pleading standard articulatedAimnestyto a
A plaintiff may demonstrate the existence of a policy orMonellclaim based on a failure to traBed-errari v. Cnty. of
custom in a variety of ways. First, she may provide evidenc8uffolk,No. 10 Civ. 4218, 2011 WL 2297125, at*9 (E.D.N.Y.
of a formal policy officially adopted by the municipality. Jun. 7, 201%)Williams v. City of New Yorl§90 F.Supp.2d
Monell, 436 U.S. at 690Second, a single unconstitutional 338, 346 (S.D.N.Y.2010Michael v.. County of Nassahip.
act or decision, when taken by an authorized decision-makeéd9 Civ. 5200, 2010 WL 3237143, at *4 (E.D.N .Y. Aug.
may be considered a policy and thus subject a municipality tbl, 2010) Thus, in assessing the sufficiency of plaintiff's
liability. Bd. of Cnty. Comm'rs v. Browh20 U.S. 397, 404— Monell claims—patrticularly the failure to train claim—the
06 (1997) Pembaur v. City of Cincinnat,75 U.S. 469, 481— Court keeps in mind that plaintiff has not yet had the full
84 (1986) Third, a policy may be established by showingbenefit of discovery.
that the acts of the municipal agent were part of a widespread
practice that, although not expressly authorized, constitutesTane City's position cannot be ignored. The City contends
custom or usage of which a supervising policy-maker mughat this case simply concerns an isolated incident involving
have been awarBrown,520 U.S. at 403-04ity of St. Louis a single rogue police detective. The City may be right.
v. Praprotnik,485 U.S. 112, 127 (1988Monell, 436 U.S. However, the alleged facts, taken as true for purposes of
at 690-91 Fourth, where a municipality's failure to provide this motion, plausibly suggest otherwise. Plaintiff alleges
adequate training or supervision of its agents rises to thhat multiple detectives and officers helped Sandino threaten,
level of deliberate indifferencesection 1983iability may  abuse, and sexually assault Castilla over many hours and in
lie against the municipalitBrown, 520 U.S. at 407City of  many locations, including at a police precinct. The complaint
Canton v. Harris, 489 U.S. 378, 388 (1989%Cash v. Cnty. specifically alleges concerted action by other police officers
of Erie,09-4371, 2011 WL 3625093, at *7 (2d Cir. Aug. 18,in addition to Sandino who were not supervised and at
2011) However, “a single incident alleged in a complaint,least not immediately stopped or disciplined. Sandino is
especially if it involved only actors below the policy-making alleged to have continued for weeks after the assault to
level, does not suffice to show a municipal poli®eCarlo  contact, proposition, and threaten Castilla. When Sandino
v. Fry,141 F.3d 56, 61 (2d Cir.1998)uotingRicciutiv. New paid Castilla a visit at her family's home, Sandino was
York City Transit Auth941 F.2d 119, 123 (2d Cir.1991) accompanied by another officer. Furthermore, Castilla alleges

that the police officers maintained a “code of silence” to cover

up their misconduct.
C. Application

*4 Castilla does not claim that the City's liability pursuant to), michael v. County of Nassathe U.S. district court in
Monelland its offspring arises from a formal City policy or anyhe Eastern District of New York found, on a motion to
unconstitutional act by an authorized decision-maker. Rathegismiss decided unddgbal, that an informal custom “of
she alleges, under the third and fourth theories, a widespreggl jeast tolerating police misconduct” and/or a failure to
custom of at least tolerating male police officers’ sexughroperiy train police officers could be inferred where the
misconduct, and a failure to train, supervise, and/ordlsmplmg”eged conduct took place over several hours, including at
male police officers in connection with their handling femaleponCe headquarters, and several officers participated in the

detainees and informants. Taking plaintiffs’ allegations afepeated denials of the plaintiff's righ2910 WL 3237143
true, the Court finds that Castilla has sufficiently pled claims,; x4 Castilla, like the plaintiff in théichael case, alleges a

for Monellliability against the City of New York. string of incidents in which she was repeatedly victimized by

multiple officers in multiple locations, both on and off City
This finding is based, in part, on the Second CirCUit'ﬁ)roperty.

recognition that “[it] is unlikely that a plaintiff would have

information about the city's training programs or about thexg \ore than that, Castilla alleges various other instances of
cause of the misconduct at the pleading stage, and therefgify e poice officers taking sexual advantage of females under
need only plead that the city's failure to train caused thgeir custody or control. IRerrari v. County of Suffolkyhich

constitutional violation Amnesty Am._ v. Town of West was decided aftelqbal, the court allowed &Monell claim
Hartford, 361 F.3d 113, 130 n. 10 (2d Cir.200%e Second 5 gyrvive a motion to dismiss in light of allegations of two

Circuit has not yet addressed whethgiyal has heightened
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instances of unconstitutional conduct in addition to plaintiff'sthe first place. In other words, even if the City took corrective

own claim. 2011 WL 2297125 at *9See alsoColon v action, its training and supervision of male officers vis-a-
City of New YorkNos. 09 Civ é_g 2009 WL 4263362 at VIS female detainees and informants still may have been
*2 (E.D.N.Y. Nov. 25, 2009)cf. Cash,2011 WL 3625093 'nadequate.

at *9 (finding that a jury could reasonably conclude that a _ _ _ ) i
single prior complaint of sexual exploitation, in light of prisonThe Court is not evaluating the ultimate merits of plaintiifs

guards' duty to protect prisoners, could put a municipality Ollylonell.clalms here. The Court IS s.lmply finding that the
notice that its existing policy was insufficient to deter such""”eg"’ltlons of very serious police misconduct, supported by

misconduct). Although the City challenges the admissibilit;ﬁdeql_‘ate facts, raise an |r_1ference_of municipal liability that is
of the evidence plaintiff cites as relevant examples of poIicQIaUSIble enough to permit the claims to proceed.
misconduct, the Court need not decide that issue at this time.

. . o ) I11. CONCLUSION
Finally, the City argues that plaintiffs' allegations do nOtAccordineg, for the reasons set forth above, the City's

demonstrate an unconstitutional policy or custom, but rath%otion for judgment on the pleadings with respect to
,ShOW .the opposng: ‘T’l .readlne.ss on -the part of t.he City t@astilla‘s claims against the City is denied. Plaintiff is entitled
investigate and discipline police officers who mlsbehaveto discovery regarding the City's policies and practices
In particular, the City points to the IAB's reSponS'Venes%garding training, supervision, and discipline in connection

to .Castllla's IA_‘B compla||.1t and the fact thaF Sandino Wagyivn male officers' handling of female suspects, prospective
ultimately punished for his wrongdoing. While these factsConfidential informants. and informants

inure to the City's benefit on this motion, Castilla also alleges

that not all the individual perpetrators have been investigated

and disciplined. In any event, the issue of whether the Citj|| Citations

eventually investigates and disciplines employees accused of

misconduct is distinct from whether the City was deliberatelyNot Reported in F.Supp.2d, 2012 WL 3871517
indifferent to the violation of citizens' constitutional rights in

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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This decision was reviewed by West editorial
staff and not assigned editorial enhancements.

United States District Court,
S.D. New York.

Gordon GLASPIE, Plaintiff,
V.
NEW YORK CITY DEPARTMENT OF
CORRECTIONS, et al., Defendants.

No. 10 CV 00188(GBD)(JCF).
|

Nov. 30, 2010.

MEMORANDUM DECISION AND ORDER
GEORGE B. DANIELS District Judge.

*1 Pro sePlaintiff Gordon Glaspie filed this suit under
42 U.S.C. § 1983alleging that Defendants violated his

Court “arrive at its own, independent conclusions” regarding
those portions to which objections were mablelson v.
Smith,618 F.Supp. 1186, 1189-90 (S.D.N.Y.198%)oting
Hernandez v. Estelle/11 F.2d 619, 620 (5th Cir.1983)
When no objections to a Report are made, the Court may
adopt the Report if “there is no clear error on the face of the
record.’Adee Motor Cars, LLC v. Amatd888 F.Supp.2d 250,
253 (S.D.N.Y.2005]citation omitted).

In his report, Magistrate Judge Francis advised the parties that
failure to file timely objections to the Report would constitute

a waiver of those objectionSe®8 U.S.C. § 636(b)(1FED.

R. CIV. P. 72(b) This Court has received no objections to the
Report, and the time to do so has expired.

Magistrate Judge Francis properly determined that Plaintiff
failed to adequately allege a deprivation of “basic human
needs” that was “objectively sufficiently serious.” Plaintiff,
therefore, did not identify conduct constituting an Eighth
Amendment violation for cruel and unusual punishm8ae
Farmer v. Brennan511 U.S. 825, 834 (1994In particular,
Magistrate Judge Francis found that: (1) mere exposure to
swine flu does not involve an “unreasonable risk of serious
damage to ... future health”; (2) no residual risk exists because
Plaintiff was moved to a different correctional facility; and

civil rights by assigning him to a cell block area where(3) the Amended Complaint lacked factual allegations of an
swine flu (HIN1) cases had been discovered. Plaintiff allegel]N€ss resulting from Plaintiff's exposure or risk of latent

injuries of mental and emotional stress. Defendants mov
to dismiss Plaintiff's Complaint on two grounds: EgD.

R. CIV. P. 12(b)(1)for Plaintiff's failure to exhaust his
administrative remedies; and (BgD. R. CIV. P. 12(b)(6)
for Plaintiff's failure to state a claim. This Court referred

degalth effectsdelling v. McKinney,509 U.S. 25, 35-36

(1993) see alsdReport at 7 (collecting case%).

1 As to theRule 12(b)(1)ground for dismissal, Magistrate

Judge Francis determined that, “because the instant

the motion to Magistrate Judge James C. Francis IV for a
Report and Recommendation (“Report”). Magistrate Judge
Francis recommended that the Defendants' motion to dismiss
for failure to state a claim be granted.

The Court may accept, reject or modify, in whole or in part,
the findings and recommendations set forth within the Report.
28 U.S.C. § 636(b)(1)When there are objections to the
Report, the Court must maked® novodetermination of
those portions of the Report to which objections are made.
Id.; see also Rivera v. Barnhard32 F.Supp.2d 271, 273 *2

motion can be determined on other grounds, it need
not be determined whether plaintiff exhausted his
claims."Report at 3;seel2 U.S.C. § 1997e(c)(2)
Woodford v. Ngo548 U.S. 81, 85, 101 (200&}he
“exhaustion requirement is not jurisdictional, and thus
[allows] a district court to dismiss plainly meritless
claims without first addressing what may be a such
more complex question, namely, whether the prisoner
did in fact properly exhaust available administrative
remedies”)

After carefully reviewing the Report and

(S.D.N.Y.2006). The district judge may also receive furthefR€commendation, this Court finds that the Report is not

evidence or recommit the matter to the magistrate judge witiecially erroneous, and adopts the Report's recommendation
instructions. Se€ED. R. CIV. P. 72(h)28 U.S.C. § 636(b) to dismiss all claims against all Defendants. The Defendants'
(1)(c). It is not required, however, that the Court conduct &notion to dismiss is GRANTED.

de novohearing on the matteBeeUnited States v. Raddatz,

447 U.S. 667, 676 (1980Rather, it is sufficient that the SO ORDERED:
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United States District Court, DAVID E. PEEBLES United States Magistrate Judge.
N.D. New York.

Pro seplaintiff Ruben Gonzalvo, a New York State prison
Rubin GONZALVO, Plaintiff, inmate, has commenced this action pursuant to the Americans
with Disabilities Act (“ADA"), 42 U.S.C. § 12131et seq.,
andsection 505€f the Rehabilitation Act gection 502), 29
U.S.C. § 794In his complaint, Gonzalvo generally alleges

V.
The STATE OF NEW YORK, Defendant.

No. 9:11-CV-0909 (NAM/DEP). that, as a qualified individual with a disability under the ADA,
| the defendant, the State of New York, wrongfully denied him
Aug. 2, 2013. the right to participate in or the benefit from sign language
classes.

Attorneysand Law Firms
Currently pending before the court is the State of New York's
motion seeking dismissal of plaintiff's complaint based upon
its assertion that the court lacked jurisdictiorst@m sponte
I,deem plaintiff's complaint amended to substitute the State of
New York as the sole defendant. Having carefully reviewed
defendant's motion, | recommend that the motion be denied.

Ruben Gonzalvo, Woodburne, NY, pro se.

Hon. Eric T. SchneidermarOffice of the Attorney General,
Cathy Sheeharksq, Assistant Attorney General, of Counse
Albany, NY, for Defendant.

ORDER |. BACKGROUND

Plaintiff is a prison inmate who is now being held in the
custody of the New York Department of Corrections and
*1 The above matter comes to me following a Report-Community Supervision ("DOCCSSJee generalhiCompl.
Recommendation by Magistrate Judge David E. Peebles, dqu)kt. No. 1). At all times relevant to this action, plaintiff
filed on the 10th day of July 2013. Following fourteen (14)Was confined at the Eastern Correctional Facility (“Eastern”),
days from the service thereof, the Clerk has sent me the fillycated in Napanoch, New Yorkl. at 6.

including any and all objections filed by the parties herein.
Construed liberally, plaintiff's complaint alleges that he

After careful review of all of the papers herein, includingdualifies as a disabled person under the ADAs&wion 504

the Magistrate Judge's Report-Recommendation, and fgcause he is deaf or hearing impaired. Compl. (Dkt. No. 1) at

objections submitted thereto, it is 7-10.According to plaintiff, several of the originally named
defendants, all of whom are no longer parties to this action

ORDERED that: and are employed by the DOCCS, failed to provide him with
access to participation in sign language clasdeat 11-12.It

1. The Report-Recommendation is hereby adopted in ifs alleged that plaintiff is in need of sign language classes in
entirety. order to learn “another way of communicatiold” at 13.

NORMAN A. MORDUE, Senior District Judge.

2. The defendant's motion to dismiss for failure to state ﬁ PROCEDURAL HISTORY

laim (Dkt. No. 29) i ied. . .
claim (Dkt. No. 29) is denied This action was commenced on August 3, 2011, by the

filing of a complaint and an accompanying application to
3. The Clerk of the Court shall serve a copy of this Orderupor|1I g pal panying appicat

all parties and the Magistrate Judge assigned to this case proceedin forma pauperis(IFP”). Compl. (Dkt. No. 1).
P 9 9 g " Although plaintiff Gonzalvo is the only remaining plaintiff,

the complaint named five other plaintiffs that have now
been dismissed from the case by virtue of a decision and
order issued on May 4, 2012, by District Judge Norman A.

IT ISSO ORDERED.
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Mordue. Decision and Order (Dkt. No. 11). Additionally, thethe appropriate entity to substitute following the death of
complaint named six individual defendants, five of whomdefendant Williamsld.; see also, e.gRarra v. Wright,No.

were dismissed following Judge Mordue's initial review of11-CV-6270, 2011 WL 3608475, at *3 (W.D.N.Y. Aug.
the complaint. Decision and Order (Dkt. No. 5). Service ofl0, 2011) Although defendant argues that the court did
process could not be effectuated with respect to the remainimgt have jurisdiction to make that substitution, it candidly
defendant, identified in the complaint as “Mr. Williams,” acknowledges the absence of any legal authority to support its
because he is deceased. Decision and Order (Dkt. No. 2Ppsition. Def.'s Memo. of Law (Dkt. No. 29-1) at 5. Rather,
Accordingly, Judge Mordue dismissed that defendant frondefendant simply states that, “[flor the same reason the
the action, andua spont&leem[ed] the complaint amended Court lacked the jurisdiction to substitute Williams' with his
to name the State of New York as the sole defenddnt.” successor, the Court lacks jurisdiction to substitute Williams
Plaintiff's complaint asserts two causes of action, one undavith the State of New Yorkld.

the ADA and another undsection 504but it fails to set forth
a prayer for reliefSee generallCompl. (Dkt. No. 1). Having carefully considered defendant's argument, and
conducting my own research on the issue, | find there is
*2 On December 19, 2012, in lieu of an answer, defendamto merit to its argument. Because a claim under the ADA
filed a motion seeking dismissal of plaintiff's complaint,and section 504may be commenced against the public
arguing that the court lacked jurisdiction sma sponte entity responsible for the alleged acts, plaintiff could have
amend the complaint on behalf of the plaintiff to name the&eommenced this action against the State of New York from
State of New York as the sole defendant. Def.'s Memo dfs inception. Instead, plaintiff opted to commence the action
Law (Dkt. No. 29-1) at 4-6.Defendant's motion, to whichagainst a public official, Mr. Williams. Compl. (Dkt. No. 1).
plaintiff failed to respond. is now ripe for determination, For the sake of judicial efficiency, and in its inherent authority
and has been referred to me for the issuance of a repdfy Manage its docket, the cowtia spontesubstituted the
and recommendation, pursuant2® U.S.C. § 636(b)(1)(B) State of New York, instead of, for example, issuing an

and Northern District of New York Local Rule 72.38%e order directing plaintiff to amend his complaint to name
alsoFed.R.Civ.P. 72(b) the State of New York as defendant. The court's authority

to issue such a directive is well support&ee, e.g.Zuk
1 Plaintiff's failure to oppose defendant's motion does not v. GonzalezNo. 07-CV-0732, 2007 WL 2163186, at *2
i faflure o opp 'S motion does not iy NLy. July 26, 2007)Scullin, J.) (“[T]o the extent that
preclude the court from recommending disposition of its o R . . o
Plaintiff has named the individual Defendants in their official

motion. See, e.g.White v. MitchellNo. 99-CV-8519, B )
2001 WL 64756, at *1 (E.D.N.Y. Jan. 18, 20(Rcause capacities, he has in essence named Onondaga County ...

a motion to dismiss tests only the legal sufficiency
of a plaintiff's complaint, the court can determine a
complaint's sufficiency as a matter of law based on its
own reading of the complaint and knowledge of the
relevant case lawcCall v. Pataki 232 F.3d 321, 322—
23 (2d Cir.2000)Before granting an unopposed motion,

as a Defendant. Construing Plaintiff's complaint liberally
in light of his pro sestatus, and in the interest of judicial
economy, the Court wilsua spontesubstitute Onondaga
County as the sole Defendant in place of the individually
named defendants.”(internal citations omitte@yckery v.
Tucker,No. 97-CVv3584, 2006 WL 5893295, at *7 (E.D.N.Y.

however, the court must make a threshold finding that
the moving party has met its burden demonstrating
entitlement to that relieMcCall, 232 F.3d at 323

Sept. 6, 2006fadding the United States as a defendsum,
sponte,in a Federal Tort Claims Act claim brought bpra
seplaintiff); Ciancio v. GorskiNo. 98—-CV-0714, 1999 WL
222603, at *1 (W.D.N.Y. Apr. 14, 19995ubstituting,sua

1. DISCUSSION sponteand “in the interest of eliminating undue complication
In a decision and order dated September 19, 2012, Judggyqt affecting the substantial rights of the parties,” the
Mordue held that, “[ijn light of plaintiff's pro se status, ... thecoynty of Erie as a defendant where it was unclear that the
Court hereby dismisses Williams as a defendant and deerpfyingitf could sue an individual in his official capacity under

the complaint amended to name the State of New York afie v|| but well established that the county was a proper
the sole defendant.”"Decision and Order (Dkt. No. 22) at 2. > )
. defendant): Accordingly, | recommend that defendant's
Judge Mordue explained that, because the proper party to suet_ 0 dismi laintiff laint be denied

under the ADA andsection 504is either the public entity motion fo dismiss plaintilts complaint be denied.
responsible for the conduct in dispute, or a public official

acting in his official capacity, the State of New York was
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Gonzalvo v. State of New York, Slip Copy (2013)
2013 WL 4008881

All unreported decisior?s have been appendfed. to this NOTICE: Pursuant t®8 U.S.C. § 636(b)(1)the parties
report for the convenience of thero se plaintiff. . L .

_ o may lodge written objections to the foregoing report. Such
[Editor's Note: Appended decisions deleted for Westlaw L . . s
I objections must be filed with the clerk of the court within

FOURTEEN days of service of this report. FAILURE
TO SO OBJECT TO THIS REPORT WILL PRECLUDE
APPELLATE REVIEW.28 U.S.C. § 636(b)(1)ed.R.Civ.P.
6(a), (d) Fed.R.Civ.P. 72Roldan v. Racett®84 F.2d 85 (2d
dCir.1993)

V. SUMMARY AND RECOMMENDATION

*3 Plaintiff's complaint originally asserted claims under
the ADA andsection 504against six individual defendants.
Following the dismissal of five of those defendants, an
learning that the sixth defendant is deceased, Judge Mordue

substituted the State of New York as the sole defendant. Hl|ts 's hereby ORDERED that the clerk of this court serve a

. o . copy of this report and recommendation upon the parties in
authority tosua spontanake that substitution in the interest Py P P P

- . - . accordance with this court's local rules.
of judicial efficiency, and in light of plaintiff'pro sestatus,
is well supported. For these reasons, it is hereby respectfully

All Citations
RECOMMENDED that defendant's motion to dismiss for

failure to state a claim (Dkt. No. 29) be DENIED. Slip Copy, 2013 WL 4008881

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Lasher v. City of Schenectady, Not Reported in F.Supp.2d (2004)
2004 WL 1732006

II.FACTS
200‘% W.L 17'32006 . On January 20, 2002, Plaintiff and Damien Schon (“Schon”)
Only the Westlaw citation is currently available. were at a bar in downtown Schenectady. Also present at the
United States District Court, bar were Defendants Kenneth Hill (“Hill") and Edward Ritz
N.D. New York. (“Ritz”). At all times relevant hereto, Hill and Ritz were off-
duty, non-uniformed police officers for the Defendant City
of Schenectady (“the City”). While at the bar, Plaintiff and
Ritz consumed alcohol. Hill stated that he may have drank
alcoholic beverages, but does not recall what he consumed.

Scott W. LASHER, Plaintiff,
v.
THE CITY OF SCHENECTADY, Edward
Ritz, Kenneth Hill, Dan Kane, Yoni Moskow,

Robert W. Glasser, Individually and as Agents, Plaintiff and Schon left the bar when it closed at 4:00 a.m.
Servants, and/or Employees and Police Officers They entered Plaintiff's Honda sport utility vehicle, drove out
of the City of Schenectady and the City of of the parking lot and proceeded past the bar. At the same
Schenectady Police Department Defendants. time, Hill and Ritz also left the bar and entered Hill's vehicle.
As they began to exit the parking lot, Michael Parisi, the bar
No. 02-CV-1395. owner, ran towards them. He told Hill and Ritz that a gunshot

| emerged from a vehicle as it passed by the bar. Parisi pointed

Aug. 3, 2004. to Plaintiff's passing vehicle as the source of the Shhbb.

and Ritz then exited the lot and began to follow Plaintiff's
vehicle.

Castillo & Associates, Albany, NY, for Plaintiff, Gaspar M.
Castillo, Jr., of counsel. 1

Attorneysand Law Firms

Plaintiff contends that as his vehicle passed the bar,
Schon threw a billiard ball from the passenger's side. He
asserts that the sound of the ball hitting the bar's outside
wall was mistaken for a gunshot. There is no dispute,
however, that Parisi reported a gunshot.

The Tuttle Law Firm, Latham, New York, for Defendant Hill,
James B. Tuttle, of counsel.

Carter, Conboy Law Firm, Albany, NY, for Defendants City

of Schenectady, Ritz, Kane, Mozkow, and Glasseujs U. Parisi also reported the incident by telephone to the
Gasparinj of counsel. Schenectady Police Department, describing the vehicle as a

red Blazer (sports utility vehicle). An employee of the bar also
called in a report that a “drive-by” shooting had occurred and

MEMORANDUM—DECISION and ORDER identified the vehicle as a red Blazer or red Rodeo.

MCAVOY, Senior J. After being followed for several blocks, Plaintiff stopped
his vehicle at an intersection near Schenectady Police
I.INTRODUCTION Department Headquarters. Hill stopped four to five car

*1 Plaintiff Scott W. Lasher (“Plaintiff’) commenced the |engths behind Plaintiff and remained in his vehicle with Ritz.
instant action pursuant t62 U.S.C. 88 1983nd 1988  plaintiff and Schon then exited their vehicle. Plaintiff put

asserting claims of excessive force, false arrest, unlawfyis hand in his jacket in a manner indicating that he had a

imprisonment, malicious abuse of process, denial of Iorom'?/'f/eapon.2 Plaintiff and Schon then returned to their vehicle

medical care, assault and battery, and violations of his Four%@nd drove away. Hill ran into the police station to report the

and Fourteenth Amendment rights, arising out of his arre%cident. Ritz moved into the driver's seat of Hill's vehicle and

on January 20, 2002. Presently before the Court are mOtIO@ts.)ntinued to follow Plaintiff's vehicle. He eventually stopped

for surgmarﬂjuigment subrr;:tte?l purzuan::fﬂj. R.CIV. fo use a pay phone to contact police dispatch. After five to
P. 56 by Defendant Kenneth Hill and Defendants City o ten minutes at the police station, Hill learned that Plaintiff's

Schenectady, Edward R|tz, I_Dan. Kane, Yoni MOSkQW’_aW/ehicle had been located. He and Officer Thomas Kelly left
Robert W. Glasser seeking dismissal of the Complaint in |t§o go to the scene

entirety.


http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0306101101&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0306101101&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0227440701&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1988&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR56&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR56&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Lasher v. City of Schenectady, Not Reported in F.Supp.2d (2004)
2004 WL 1732006

2 but was “bent over” from the handcuffs connecting his wrists

Plaintiff contends that because he was unaware that the
individuals who were following him were police officers, ~ from the rear.

he feared their intentions and tried to scare them away by

pretending to have a weapon. Hill and Ritz contend that At approximately 5:06 a.m., Feldhaus and Moskow left with
they saw two muzzle flashes from gunshots, prompting Plaintiff in custody. Paramedics with the Schenectady Fire
Hill to accelerate his vehicle in reverse. Department arrived at the police station to treat Plaintiff's

At approximately 4:45 a.m., uniformed officers apprehendednjuries at 6:37 a.m. At 4:10 p.m., after he had been released
Plaintiff and Schon as they were walking on a sidewalk{rom custody, Plaintiff received treatment for his injuries at
Officer Thomas Harrigan (“Harrigan”) instructed Plaintiff to the hospital. His medical records indicate that he suffered a

get down on the ground. Harrigan then handcuffed Plaintiff nasal fracturevith deformity and obstruction.”Plaintiff also

and helped him to stand Lf‘p\lext, Harrigan and Defendant complained of a chipped lower front tooth and wrist pain.

Schenectady Police Officer Dan Kane (‘Kane’) eSCOrtedPlaintiff was eventually charged by Defendant Robert W
Plaintiff to a police car operated by Officer Phillip Feldhaus y g y )

(“Feldhaus”) and Defendant Schenectady Police Officer Yonglasser (‘Glasser), a detective with the Schenectady City

Moskow (“Moskow”). Plaintiff asserts that on the way Police Department, for violatinglew York Penal Law §

. i 1020.20 reckless endangerment in the second degree, for
to the car, a non-uniformed man approached him, aske ) . L
attempting to assault Hill and Ritz with a handgun. The matter

“[rlemember me?”, and then punched him in the face, causin\% . i ) o
. - . . Was adjourned in contemplation of dismissal pursuaxitYo
him to bleed profusely. Plaintiff was then seated in the police i
. . CRIM. PROC. § 170.55 (McKinney 2004)
car where his nose continued to bleed. No ambulance was

called to the scene. . . . .
Plaintiff commenced the instant action contending that

Defendants violated his constitutional rights under the
Harrigan does not recall seeing blood or injury to  Eoyrth and Fourteenth Amendments and that he was subject
Plaintiff after Plaintiff stood up. to excessive force, false arrest, unlawful imprisonment,
*2 Officers Hill and Ritz were the only persons employedmalicious abuse of process, denial of prompt medical care,
by the City of Schenectady Police Department who were nand assault and battery. Defendants now move to dismiss the
in uniform on the night in question and who were present aComplaint in its entirety pursuant E&ED. R. CIV. P. 56
some pointin time at the location where Plaintiff was arrested.
Hill contends that when he arrived at the scene with Officer
Kelly, Sergeant Peters asked him to identify Plaintiff and!!- STANDARD OF REVIEW
advised him that Plaintiff was in the back of a police car. HilFederal Rule of Civil Procedure J8ovides that summary
states that he walked to the police car operated by Feldhaly§lgmentis proper when “the pleadings, depositions, answers
and Moskow and identified Plaintiff. Feldhaus and Moskowl© interrogatories, and admissions on file, together with the

state that they never saw Hill approach the car. affidavits, if any, show that there is no genuine issue as
to any material fact and that the moving party is entitled

Ritz asserts that he stayed at the location of the payphone urifil @ judgment as a matter of laWED. R. CIV. P. 56(c)
uniformed officers arrived and reported the arrest. He statéselotex Corp. v. Catrettd77 U.S. 317, 322 (1986)n
that he then drove Hill's vehicle to the scene and remainé®PPlying this standard, courts must “ ‘resolve all ambiguities,
in the vehicle while he identified Plaintiff. He contends heand credit all factual inferences that could rationally be

did not exit the vehicle at any time while Plaintiff was drawn, in favor of the party opposing summary judgment.”
handcuffed. " Brown v. Henderson257 F.3d 246, 251 (2d Cir.2001)

(quoting Cifra v. General Electric Co.252 F .3d 205,

Plaintiff, who standsy1 1 states that the man who punched216 (2d Cir.2002) Once the moving party meets its initial
him was taller than he. According to a Schenectady PolicBurden by demonstrating that no material fact exists for
Department Personal Information Sheet, Ritzgs tall. Hill ~ trial, the nonmovant “must do more than simply show
states that he ig - tall, however at a deposition held in a that there is some metaphysical doubt as to the material
previous action, he testified that he wadall. At the time facts.” Matsushita Elec. Indus. Co. v. Zenith Radio Corp.,

Plaintiff was punched, he was not walking at his full height#75 U.S. 574, 586 (198@(itations omitted). Rather, the
nonmovant “must come forth with evidence sufficient to

allow a reasonable jury to find in her favoBfown, 257
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Lasher v. City of Schenectady, Not Reported in F.Supp.2d (2004)
2004 WL 1732006

F.3d at 25](citation omitted). Bald assertions or conjecturethe sound of the ball striking an outside wall of the bar for
unsupported by evidence are insufficient to overcome the sound of a gunshot. However, even if Parisi gave Hill
motion for summary judgme@arey v. Crescenz§23 F.2d  and Ritz mistaken information, there is no evidence that they
18, 21 (2d Cir.1991)Western World Ins. Co. v. Stack Oil, had any reason to believe that Parisi's report was mistaken
Inc.,922 F.2d 118, 121 (2d Cir.1990) or erroneous. Thus, because Parisi's information would lead

a person of reasonable caution to believe that a gunshot

emerged from Plaintiff's vehicle, Hill and Ritz had probable
IV. DISCUSSION cause to believe that Plaintiff committed a crime.

a. False Arrest, Unlawful Search and Seizure, Malicious

Abuse of Process, and Unlawful Imprisonment In addition, the uniformed police officers, namely Kane and
*3 Plaintiff asserts claims for false arrest, unlawful searc

rl\\/loskow, had probable cause to arrest Plaintiff. Two phone
and seizure, malicious abuse of process, and unlawfﬁlans were received by the Schenectady Police Department

imprisonment. The existence of probable cause is a comple'{édlcatmg that gunshots had been fired at the bar. The police

defense to each of these claiBsdVeyant v. Okst01 F.3d department also received a description of a vehicle similar to

845, 852-53 (2d Cir.1996)alse arrest under New York F’Ialntlﬁs asa source_ of the shots. In addition, when Hill ran
. into Schenectady Police Headquarters, he reported that he saw
State and federal law, unlawful search and seizure, unlawfu o _ )
“two muzzle flashes” after Plaintiff emerged from his vehicle

imprisonment)Cook v. Sheldo1 F.3d 73, 80 (2d Cir.1994) ) . , L
. . and reached into his jacket in a manner indicating that he had
(malicious abuse of proces8erman v. Silver, Forrester, & ) . , )
a weapon. Because the totality of information available to

Schisano]156 A.D.2d 624, 625 (2d Dep't 1989) )
Kane and Moskow would lead a person of reasonable caution

Whether probable cause exists is based upon the totalilt?/ believe that Plaintiff had committed a crime, Kane and

of the circumstancesMarshall v. Sullivan, 105 F.3d Moskow had probable cause to arrest Plaintif.

47, 54 (2d Cir.1996)citing lllinois v. Gates, 462 U.S. . _
( Xeiting *4 Plaintiff contends that probable cause was lacking

213, 231-33 (1983) It exists when an officer has . o
(1983) because both Hill's statement and a similar statement made by

“knowledge or reasonably trustworthy information of facts_ o i ,
. - Ritz were false. However, Plaintiff has submitted no evidence
and circumstances that are sufficient to warrant a person ) i :
S . suggesting that the uniformed officers had reason to doubt
of reasonable caution in the belief that the person to be

. . . : i the truthfulness of Hill's or Ritz's account of gunshots being
arrested has committed or is committing a crifeVost fired at Hill's vehicl the oth s of hot at th
v.. City of Newburgh262 F.3d 146, 157 (2d Cir.2001) is red at hil s vehicle or the other reports of a gunsnot at the

well-established that a law enforcement official has probablgar' Thus, Kane and Moskow were permitted to rely on these
. . L . reports.
cause to arrest if he received his information from some

person, normally the putative victim or eyewitnekttinez

V. Simonetti, 202 F.3d 625, 634 (2d Cir.200@juoting Finally, Plaintiff concedes that Glasser had probable cause

Miroslavsky v. AES Eng'g Soc'08 F.Supp. 351, 355 to issue criminal process z.igalnst Plfilntlff. Glasser, re.lyl.ng
on the statements of Hill and Ritz, charged Plaintiff

S.D.N.Y.1992)aff'd993 F.2d 1534 (2d Cir.19 robable
( ) ( %P with violating New York Penal Law 8§ 120.20reckless

cause can also exist “even where it is based on mistaken _ .
. . . ' Fndangerment in the second degree, for attempting to assault
information, so long as the arresting officer acted reasonably

and in good faith in relying on that informatioBernard v. Hill and Ritz with a handgun. Even if the statements of Hill

United States25 F.3d 98, 102 (2d Cir.1994iting Colon ?h”‘i (F;'Itz We“:) f‘;’?'se’dpt'z'”“ﬁ; a‘;m:ctsl thattt?:”i, IS ”tohe;’fe?lce y
v. City of New York60 N.Y.2d 78, 468 N.Y.S.2d 453, 455 tha - asserThe 'e‘(’; e”; (; € ;‘S; atthe lrtneﬂ ‘i‘h eh'e
N E.2d 1248 (NY1983) ecC arge. us, asser na prO aple causetoriiethe Cc arge

against Plaintiff.

In the present case, Hill and Ritz had probable cause to believe i o _
e . . . For the foregoing reasons, Plaintiff's claims for false arrest,
that Plaintiff committed a crime. As they were leaving the

. . . malici f pr nd unlawful imprisonment ar
parking lot at the bar, bar owner Michael Parisi ran towardai:misosuesdabuse of process, and unlawful imprisonment are
them and reported that a gunshot had been fired from a '

passing vehicle. Parisi identified Plaintiff's vehicle as the

source of the gunshot. Plaintiff contends that Schon threw @ paiperate | ndifference to Serious M edical Needs
billiard ball from Plaintiff's vehicle, and that Parisi mistook
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Lasher v. City of Schenectady, Not Reported in F.Supp.2d (2004)
2004 WL 1732006

Plaintiff also claims that Defendants denied him prompserious medical need because he alleged only a broken nose
medical care. Claims raised by pre-trial detainees allegingnd chipped teethizibson v.. Borough of West Chesten.
inadequate or untimely medical attention are to be analyzediv. A. 02-9089, 2004 WL 203175, at *7 (E.D.Pa. Jan. 12,
under the Due Process Clause of the Fourteenth AmendmeR004) (finding that the plaintiff was not in such physical
Sedevere v. Massachusetts Gen. Ho4p3 U.S. 239, 244 distress as to require emergency medical care after being
(1983) The “standard for analyzing a pre-trial detainee'punched in the face and sustaining a broken and bloody

Fourteenth Amendment claim is the same as the Eightﬁ‘ose);Wesson v. Oglesb910 F.2d 278, 284 (lg Cir.1990)
Amendment standard [afforded to inmateBplrdon V. (holding that an inmate's swollen and bleeding wrists from
Roney, No. 9:99-CV-0769, 2003 WL 21058177, *10 nandcuffing did not constitute serious medical need).
(N.D.N .Y. March 6, 2003)(citing Revere,463 U.S. at

244).To survive summary judgment, Plaintiff must “allege yowever, in this case, the evidence of the severity and
acts or omissions sufficiently harmful to evidence deliberatgyration of Plaintiffs nose bleed does not preclude a
indifference to serious medical needstelle v. Gambled29  concjusion that his condition was sufficiently serious.

U.S. 98, 106 (1976)iathaway v. Coughlind7 F.3d 63 (2d  pjaintiff's injury was sustained sometime between 4:45 a.m.,
Cir.1994) cert. denied513, U.S. 1154 (1995pavidson V. \when he was apprehended by the officers, and 5:06 a.m.,
Harris, 960 F.Supp. 644, 646 (W.D.N.Y.1997) when he was taken from the scene to the police station.
Plaintiff states that his nose was bleeding profusely from
The deliberate indifference standard embodies both afhe time he was punched until well after he was in the
objective and a subjective prorigathaway,37 F.3d at 66 pgjice station. Ronald Maslanka, a lieutenant and paramedic
First, the injury must be, in objective terms, “sufficiently \yith the Schenectady Fire Department, examined Plaintiff
serious.”Id. (citing Wilson v. Seiter501 U.S. 294, 298 4 the police station at 6:52 a.m. At that time, he observed
(1991) Second, the charged official must act with aat plaintiff had dried blood around the opening of his
sufficiently culpable state of mintd. nose. Thus, it could be reasonably concluded that Plaintiff's
nose was bleeding for approximately two hours. Courts have

f imil iti f prof leedi i le.
1 Serious Medical Need ound similar conditions of profuse bleeding to be actionable

A serious medical need exists when ‘“the failure to treat #e@ldridge v. Montgomery753 F.2d 970, 972-73 d
prisoner's condition could result in further significant injury Cir-1985) (one-and-a-half-inch cut over detainee's eye that
or the “unnecessary and wanton infliction of pa@thance Was bleeding profusely for two and a half hours was a serious
v. Armstrong,143 F.3d 698, 702 (2d Cir.199@juoting Medical need)Maxy v. LarsonNo. 03-C-623-C, 2004 WL

. i .
Gutierrez v.. Peters]11 F.3d 1364, 1373 E'? Cir.1997). 253350, at "3 (W.D.Wis. Feb. 5, 200gpcerations on the

. . . B . aplalntlff's head and severe bleeding constituted a serious
Conditions that qualify as serious are those of “urgency” that . - . . .
Ny e . medical need). Thus, Plaintiff has raised a triable issue of fact
may result in “degeneration” or “extreme paihlathaway,

37 F.3d at 66Among the relevant factors in what is a fact- as to whether his condition was sufficiently serious.
intensive inquiry are “[tjhe existence of an injury that a
reasonable doctor or patient would find important and worthy peliberate Indifference
of comment or treatment; the presence of a medical conditiopygjiperate indifference is shown ... by failure to provide
that significantly affects an individual's daily activities; O”heprompt attention to the medical needs of a pre-trial
existence of chronic and substantial painance,143 F.3d  getainee Estelle,429 U.S. at 105. Delays in treating painful
at 702(quotingMcGuckin v. Smitt§74 F.2d 1050, 1059-60 megical conditions that are not life-threatening can support
(9th Cir.1992). Eighth Amendment claimssutierrez,111 F.3d at 1371A

few hours' delay in receiving medical care for emergency
*5 Here, there is evidence that Plaintifisse was broken needs such as broken bones and bleeding cuts may constitute
and was bleeding profusely. In addition, Plaintiff complaineddeliberate indifferenceBrown v. Hughes894 F.2d 1533,
that he had ahipped tootrandbruised wristsSome courts 1538 (11" Cir.1990)
have held that injuries similar to Plaintiff's are insufficient to

constitute a serious medical ne&ee,e.g<aup v. DeTella,  ag previously shown, it could reasonably be concluded that
No. 98 C 4814, 199_9 _W'— _286288’ at. _*4 (N-_D-”'-_1999) Plaintiff's bloody nose was left untreated for approximately
(holding that the plaintiff failed to sufficiently identify a wyo hours. Courts have found that delays of a few hours
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Lasher v. City of Schenectady, Not Reported in F.Supp.2d (2004)
2004 WL 1732006

in treating injuries involving profuse bleeding sufficiently by Harrigan, who stated that he saw no blood or injury to
demonstrate deliberate indifferen&ed\ldridge, 753 F.2d  Plaintiff when he stood up after being handcuffed. Kane
at 972 (one-and-a-half-inch cut over detainee's eye thaand Harrigan then began to lead Plaintiff to a police car.
was bleeding for two and a half hours was an actionabl&here is no evidence that, at this point, the circumstances
delay); Baker v. Dist. of Columbia)o. 2:01CV472, 2002 could be categorized as “tense,” “uncertain,” or “rapidly
WL 32539618, at *6 (E.D.Va.2002pne-hour delay was evolving.” Se€&raham,490 U.S. at 396-91ndeed, there is
reasonable in treating plaintiff's leg injury because plaintiffevidence in the record that Plaintiff was handcuffed, posed
was not bleeding or in shock and no bones were broken)o physical threat to those surrounding him, and was not
Thus, triers of fact could reasonably conclude that Defendantssisting arrest. However, it was under these circumstances
acted with deliberate indifference. that Plaintiff states that a non-uniformed man approached
and punched him in the face. Such circumstances would not
*6 For the foregoing reasons, Plaintiff has raised triableequire a split-second judgment to use force against Plaintiff.
issues of fact as to whether Defendants acted with deliberaifdus, there is sufficient evidence from which it could be
indifference to a serious medical need. concluded that Plaintiff was subjected to the excessive use
of force. See,e.gNewland v. Achute932 F.Supp. 529,
534 (S.D.N.Y.1996)(holding that it could reasonably be

c. Excessive Force concluded that the defendants used excessive force against

Plaintiff also claims that he was subjected to the excessiv&aintiﬁ who was assaulted by prison guards while he was
use of force. To establish a claim of excessive force, Plaimiflflandcuffed).

must show that the force used by the officer was, in light

of the facts and circumstances confronting him, “objectively

unreasonable” under Fourth Amendment stand&dsam 1. Direct Participation

v. Connor,490 U.S. 386, 395 (1989Finnegan v. Fountain, It is well-settled in this Circuit that “personal involvement
915 F.2d 817, 821 (2d Cir.1990)he United States Supreme of defendants in alleged constitutional deprivations is

Court elaborated, a prerequisite to an award of damages undger
1983"Hernandez v. Kean841 F .3d 137, 144 (2d Cir.2003)
The calculus of reasonableness must (quoting Moffitt v. Town of Brookfield950 F.2d 880, 885

embody allowance for the fact that
police officers are often forced
to make split-second judgments—
in circumstances that are tense,
uncertain, and rapidly evolving—

(2d Cir.1991) A police officer is personally involved in the
use of excessive force if he either: (1) directly participates in
an assault; or (2) was present during the assault, yet failed
to intercede on behalf of the victim even though he had a
reasonable opportunity to do Sedicciuti v. New York City
about the amount of force that is Transit Auth.. 124 F.3d 123, 129 (2d Cir.199Anderson v.
necessary in a particular situation. Branen,17 F.3d 552, 557 (2d Cir.1994)

Graham, 490 U.S. at 396-97The “reasonableness” of a _ ) )

. . . *7 Reasonable jurors could conclude that Hill was a direct
particular use of force must be judged from the perspective ) i , o
of a reasonable officer on the scef. at 396Eactors to participant in the excessive use of force against Plaintiff.

consider include: “the severity of the crime at issue, whethelcr)lamtlff admits that he cannot say with certainty which

the suspect poses an immediate threat to the safety of tﬁgrtlcular officer punched him. However, under the facts and

. . . . circumstances of this case, Plaintiff need not establish who,
officers or others, and whether he is actively resisting arrest

or attempting to evade arrest by fligRinnegan,915 F.3d among the group of offlc_e.rs, dlrgctly part|C|_pated.|n the attack
at 823 because there is sufficient circumstantial evidence from

which the trier of fact could make reasonable conclusions

There is sufficient evidence in the record from which a fair=2 oo "9 who, if anyone, struck Plaintfe&korupski v.

minded trier of fact could reasonably conclude that the us(e:ounty of Suffolk652 F.Supp. 690, 694 (E.D.N.Y.1987)

of force against Plaintiff was excessive. Plaintiff states tha&rejectmg defendants’ argument that they were entitled to

at the moment he was handcuffed on the ground, he hadg mary judgment because plaintiff cannot specify which

no physical injuries. He also states that he was lifted frorTc])f the officers struck him and finding that all of the officers

the ground to his feet without incident. This is corroborateqve_ret potent;ally liable because they had an affirmative duty
o intervene).
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Lasher v. City of Schenectady, Not Reported in F.Supp.2d (2004)
2004 WL 1732006

12Whether an officer had sufficient time to intercede or
Plaintiff states that he was being escorted to a police car has capable of preventing the harm being used by another
Harrigan and Kane when a non-uniformed man approacheafficer is an issue of fact for the jury unless, considering all
him, asked “[rlemember me?”, and then punched him in théhe evidence, a reasonable jury could not possibly conclude
face. The question “[rlemember me?” indicates that the noretherwiseld.
uniformed man saw Plaintiff prior to his arrest. In addition, it
could reasonably be concluded that the non-uniformed marn8 Plaintiff states that the uniformed officers, presumably
was a police officer because there is no evidence that anyobBefendants Kane and Moskow, did not try to protect him by
else was at the scene or that Harrigan and Kane tried stepping between him and the non-uniformed man. Plaintiff
prevent anyone from reaching Plaintiff. A trier of fact couldfurther claims that the uniformed officers held him while
reasonably conclude that Harrigan and Kane would not hawee non-uniformed man punched him. Defendants contend
reason to try to keep fellow officers away from Plaintiff. that they did not have a realistic opportunity to prevent the
Moreover, neither Hill nor Ritz was wearing a uniform thatincident. Indeed, the single punch may have occurred without
evening; both had seen Plaintiff in a previous encounter thatarning, providing no time for the uniformed officers to
evening; and both were at the scene sometime after Plaintiffevent it. See,e.g.,idat 11 (holding that a police officer
was handcuffed. had “no realistic opportunity” to react when the plaintiff was

struck by three blows in rapid succession). However, there is
It is uncontested that while Ritz was at the scene, he did nattriable issue of fact as to whether the uniformed officers held
exit his vehicle at any time while Plaintiff was handcuffed.Plaintiff so that he could be punched or whether they had an
Hill states that while he was at the scene, the only time hggficient opportunity to react to an unexpected pufich.
saw Plaintiff was when he identified him sitting in back of
the police car operated by Feldhaus and Maskow. Howevey,
Feldhaus and Moskow indicate that they never saw Hill
approach the car.

Because it is uncontested that Defendant Ritz did not exit
his vehicle at any time while Plaintiff was handcuffed,
he could not have participated in holding Plaintiff during
the punch. Also, a fair minded trier of fact could only

Plaintiff also states that the man who punched him was taller reasonably conclude that Ritz, who was seated in his
than he ACCOI’dIng to peI’SOﬂne| data, RItZ St@@ﬂa” H|” vehic|e’ did not have a sufficient 0pp0rtun|ty to react

states that he ig 1o~ tall, however he testified in a previous to an unexpected punch. Therefore, Plaintiff's claim of
action that he wag tall. Plaintiff stands;11» As a result of excessive force against Ritz is dismissed.

being handcuffed, he was walking in a “bent over” manner at

the time he was punched. It would be reasonable to conclude Equal Protection

that under Plaintiff's circumstances, a man who stgng¢g  Plaintiff's complaint also asserts an equal protection violation.

to g tall would appear taller than him. The equal protection clause of the Fourteenth Amendment
directs state actors to treat similarly situated people alike.

Based on the foregoing, a fair minded trier of fact couldDelisser v. GoordNo. Civ. 9:02cv00073, 2003 WL 133271,

reasonably conclude that Hill used excessive force againat *6 n.8 (N.D.N.Y. Jan. 15, 2008iting City of Cleburne,

Plaintiff. Texas v. Cleburne Living Ctd73 U.S. 432, 439 (1985)To
prove an equal protection violation, claimants must prove
purposeful discrimination directed at an identifiable or

2. Failure to Intercede suspect clasdd. (citing Giano v. Senkowsk&4 F.3d 1050,

An officer who fails to intercede is liable for the preventable; 557 (2d Cir.1999) Here, Plaintiff offers no evidence that he

harm caused by the actions of the other officers where thif,q treated differently than similarly situated persons. Thus,
officer observes or has reason to know: (1) that excessiygg equal protection claim is dismissed.

force is being usedse@®'Neill v. Krzeminski839 F.2d 9,

11-12 (2d Cir.1988)2) that a citizen has been unjustifiably

arrestedsed&sagnon v. Ball696 F.2d 17, 21 (2d Cir.1982) e. Qualified Immunity

or (3) that any constitutional violation has been committed bypefendants next claim that they are entitled to qualified
a law enforcement officiase@'Neill, 839 F.2d at 11For  immunity. As the Second Circuit has explained:

liability to attach, there must have been a realistic opportunity

to intervene to prevent harm from occurrilBeéd. at 11—
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Lasher v. City of Schenectady, Not Reported in F.Supp.2d (2004)
2004 WL 1732006

We conduct a two part inquiry to determine if an official 2. Hill's Entitlement to Qualified Immunity
is entitled to qualified immunity. The threshold questionlt is clearly established that pre-trial detainees have the right
is whether, “[tJaken in the light most favorable to theto be free from excessive force. As previously discussed,
party asserting the injury, ... the facts alleged show th& could be reasonably concluded that Plaintiff's Fourth
officer's conduct violated a constitutional rigtsucier ~Amendment freedom from the use of excessive force was
[v. Katz], 533 U.S. [194, 201], 121 S.Ct. 21p{2001) ].  violated. Thus, the inquiry becomes whether the officers'
Addressing this initial question serves the important roléelief in the lawfulness of their actions was reasonable.
of providing a clear standard against which officers caThe facts alleged, taken in the light most favorable to
measure the legality of future conduct.... Thus, although wPlaintiff, demonstrate that Hill used excessive force against
have under certain circumstances bypassed this first st&aintiff. There is evidence from which it could reasonably
and proceeded directly to the qualified immunity inquiry,be concluded that Plaintiff was struck without any purpose
that is the exception rather than the rule.... other than to inflict pain or cause injury to him. If true, such
actions would be unreasonable and no fair minded trier of fact
If we determine that the officer's conduct did not violate., 14 conclude otherwisBe&raham 490 U.S. at 396Thus,
a constitutional right, we proceed no further and hold thagyatendant Hill is not entitled to summary judgment on the

the officer is entitled to qualified iImmunitgeSaucier,  isq e of qualified immunity as to the claim of excessive force.
533 U.S. at 201However, if we decide otherwise, we

proceed to “ask whether the right was clearly established”

at the time it was allegedly infringetd.“The relevant, 3. Kane's and Moskow's Entitlement to Qualified

dispositive inquiry in determining whether a right is clearlyImmunity

established is whether it would be clear to a reasonabllso as previously shown, there are triable issues of fact as

officer that his conduct was unlawful in the situation heto whether Defendants Kane and Moskow had a reasonable

confronted.Td. at 202, 121 S.Ct. 2151 opportunity to protect Plaintiff from the use of force. If Kane
and Moskow were holding Plaintiff in place while he was

*9 Said differently, if the officer's conduct violated ,nched, any belief in the lawfulness of their action would

a right, we analyze the objective reasonableness of the, \nreasonable. Thus, Defendants Kane and Moskow are

off!cer's belief in the _Iawfulness _Of h'? acthns.... ”f thenot entitled to summary judgment on the issue of qualified
officer reasonably believed that his actions did not V'Olat‘?mmunity as to the claim of excessive force.

the plaintiff's rights, he is entitled to qualified immunity

even if that belief was mistaken.... However, if his belief

was not objectively reasonable, qualified immunity offersf. Municipal Liability Under § 1983

him no solace and the plaintiff's claims must be allowed telaintiff claims that the City established an unwritten custom
proceedSediarlow [v. Fitzgerald], 457 U.S. [800, 818— of ratifying and authorizing unconstitutional actions of its
819 (1982). employeesSedélogan v. Franco,896 F.Supp. 1313, 1319
(N.D.N.Y.1995)(the existence of the policy or custom does
not need to be evidenced by a writingpulsen v. City of
North Tonawanda811 F.Supp. 884, 896 (W.D.N.Y.1993)

1. Glasser's and Ritz's Entitlement to Qualified Immunity (‘[al mumcpal .pollcy may be .mferred frf’r,“ the |r-1f<-)rmal
acts or omissions of supervisory municipal officials.”).

Because Glasser and Ritz did not violate Plaintiff's FourthS ifically. Plaintiff claims that the Citv failed t |
Amendment rights, they are entitled to qualified immunity. pectiically, Flaintift ciaims that the L1ty tafled 1o properly

Indeed, Glasser had probable cause to issue criminal procr-:‘[rsasIn and supervise its officers. He asserts that the City of

against Plaintiff and Ritz had probable cause to believe tha%chenectady Police Department established the customs or

Plaintiff committed a crime. Even assuming there was gractlces of utilizing excessive force in arrests and failing

constitutional violation, reasonable officers could disagre(;,0 investigate internal affairs complaints against officers

whether there was probable cause and Defendants Glasser di¢plved in unconstitutional conduct,

Ritz, therefore, are entitled to qualified immunity as to all of

Plaintiff's claims Se&aucier,533 U.S. at 201 S Plaintiff asserts several other grounds for municipal
liability by listing histories of other alleged
unconstitutional actions by City police officers.

Loria v. Gorman306 F.3d 1271, 1281 (2d Cir.2002)


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001518729&pubNum=708&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001518729&pubNum=708&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001518729&pubNum=780&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_780_201&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_201
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001518729&pubNum=780&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_780_201&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_201
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001518729&pubNum=708&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982128582&pubNum=780&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_780_818&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_818
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982128582&pubNum=780&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_780_818&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_818
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002608857&pubNum=506&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_506_1281&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1281
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001518729&pubNum=780&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_780_201&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_201
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989072182&pubNum=780&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_780_396&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_396
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995190010&pubNum=345&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_345_1319&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1319
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995190010&pubNum=345&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_345_1319&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_1319
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993038409&pubNum=345&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_345_896&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_896
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993038409&pubNum=345&originatingDoc=I9fe21510542411d9bf30d7fdf51b6bd4&refType=RP&fi=co_pp_sp_345_896&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_345_896

Lasher v. City of Schenectady, Not Reported in F.Supp.2d (2004)
2004 WL 1732006

However, either the actions are not similar to the actions the risk that its employees will unconstitutionally apply its
of the Defendant officers which reasonable factfinders policies without more trainingCity of Canton,489 U.S.
could conclude to be unconstitutional or they do not 4t 387-90 Plaintiff must identify a specific deficiency in
exemplify constitutional violations. the city's training program and establish that the deficiency
*10 When subordinate municipal officials are alleged tocaused a deprivation of his constitutional righis. at
have committed a constitutional violation, municipal liability 391 Such evidence is necessary to show that “the officer's
turns on the plaintiff's ability to attribute the subordinatesshortcomings ... resulted from ... a faulty training program”
conduct to the actions or omissions of higher ranking officialsather than from the negligent administration of a sound
with policymaking authorityAmnesty America v. Town of program or other unrelated circumstanddsat 390—91.
West Hartford 361 F.3d 113, 126 (2d Cir.2009ne method
of implicating a policymaking official through subordinates' In the present case, Plaintiff has proffered no evidence of the
conduct is to show that the policymaker was aware of th€ity's training program or advanced any theory as to how a
subordinates' unconstitutional actions and consciously chos$eaining deficiency caused a deprivation of his rights. He only
to ignore them, effectively ratifying the actiorld. Thus, concludes that the City failed to train its officers not to engage
where a policymaking official exhibits deliberate indifferencein certain unconstitutional acts. Plaintiff offers as evidence a
to constitutional deprivations caused by subordinates, sudist of prior felony convictions of City police officers, sworn
that the official's inaction constitutes a “deliberate choice,testimony regarding the behavior of City police officers, and
that acquiescence may “be properly thought of as a citgase law in which City police officers were found liable for
‘policy or custom’ that is actionable und@&r1983"City of  civil rights violations. However, the factfinder's inferences
Canton, Ohio v. Harris489 U.S. 378, 388 (198%gitations  of inadequate training and causation must be based on more
omitted); seealsdeffes v. Barnes208 F.3d 49, 63 (2d than the mere fact that misconduct occurred in the first
Cir.2000) Vann v. City of New York2 F.3d 1040, 1049 (2d place.City of Canton489 U.S. at 390-92To adopt lesser
Cir.1995) standards of fault and causation would open municipalities
to unprecedented liability und&g 1983"Id. Plaintiff has
To prove “deliberate indifference,” a plaintiff must provided no evidence as to whether the City trained its
demonstrate that (1) “a policymaker knows ‘to a moralofficers between the cited incidents, how the training was
certainty’ that [his or] her employees will confront a givenconducted, or how better or different training could have
situation”; (2) “the situation either presents the employee witlprevented his injurySeéAmnesty Americe861 F.3d at 130
a difficult choice of the sort that training or supervision will Neither has Plaintiff provided evidence tending to rule out
make less difficult or that there is a history of employeeshose causes of his injury that would not support municipal

mishandlingthesituationﬁ; and (3) “the wrong choice by the liability, such as the negligent administration of a valid

[municipality] employee will frequently cause the deprivationP'09ram, or one or more c_)fficgrs‘ negligent or intentional
of a citizen's constitutional righ®alker v. City of New York, disregard of their trainingseéd;City of Canton489 U.S. at
974 F.2d 293, 297-98 (2d Cir.199¢ternal quotations 390-91 Therefore, no reasonable trier could conclude that the

and citations omitted). Because the failure to properly traifrity failed to properly train its officers as Plaintiff alleges.

theory and the failure to properly supervise theory emphasize
different facts and require different showings in order to

i - : o 2. Failure to Properly Supervise
establish the official's deliberate indifference, they must be perly sup . .
*11 In the context of a failure to supervise case,

analyzed independentipmnesty Americ&61 F.3d at 127 deliberate indifference may be established by showing that

policymaking officials deliberately ignored an obvious need
If there is a history of police officers using excessive  for supervisionVann v. City of New York2 F.3d 1040, 1049
force against citizens, the municipality may then be (>4 Cir.1995) An obvious need may be demonstrated through
required to tra'r; officers not to engig? n :"S _typ‘_ahOf proof of repeated complaints of civil rights violations;
af:t!wty, since the teSt_ requires a choice that Is elther 4o jiberate indifference may be inferred if the complaints
difficult or frequently mishandled. .

are followed by no meaningful attempt on the part of the

municipality to investigate or to forestall further incideids.

iFallqrg toIItPropertI)y 'Il"rat:] for failing to train it | When it is claimed that a municipality negligently supervised
municipaiity can be flable for failing to train Iis émployees its officers in their use of force, the evidence that a number

where it acts with deliberate indifference in dlsregardmgOf claims of police brutality has been made by other persons
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Lasher v. City of Schenectady, Not Reported in F.Supp.2d (2004)
2004 WL 1732006

against the city, together with evidence as to the City@to investigations without proper training, that the officers
treatment of these claims, is relevaftacco v. City of were not following proper procedures and policies, and that

Rensselaer, N.Y783 F.2d 319, 328 (2d Cir.1986) the officers were acting in an |Ilggal mann'er towar§s cmze'ns.
Yager stated that Kaczmarek did not believe the information

In the present case, Plaintiff has presented triable issues %r]ad refused to Qpen an |nvest|gat|on. Furthermgre, former
fact as to whether the City failed to properly supervise itS'S-chenectady Police Department internal affairs officer Daniel

officers. Plaintiff cites the prior civil rights actions &bhn Johnsgn stateq tha.t the chief requested . that complaints
C. Rodick v. City of Schenectady, et. Alg. 90—cv—0937 regarding certain officers be referred to assistant chiefs, but
(N.D.N.Y.), and DiSorbo, et. al v, City of Schenectady not to Johnson, for investigation. Taking this evidence in

et. al.,No. 99-cv—1131 (N.D.N.Y.), in which it was found the light most favorable Plaintiff, a fair minded trier of

that City officers used excessive force against CitizenJ.aCt .could.reasonably co.ncl.ude that .th? C'ty_ ha(.j.notlce
that its officers engaged in illegal activities with citizens,

Specifically, inDiSorbo, a jury found that Defendant Hill ) ) o i
failed to intervene during another officer's use of excessiv_}s0CIUdIng the excessive use of force, but exhibited deliberate

force even though he ultimately was found to be entitieddifférence by declining to properly investigate or impose
to qualified immunity.Se®iSorbo v. Hoy,343 F.3d 172, disciplinary measures.

180 (2d Cir.2003) As previously discussed, it could also

be concluded that the Defendant officers engaged in similzv_ CONCL USION

conduct during Plaintiff's arrest. Thus, Plaintiff has presentedk12 For the foregoing reasons, Defendants Ritz, Kane,
sufficient evidence to support the conclusion that there Wasl\"?}oskow, Glasser, and City of Schenectady's motion for

recent history of City officers using excessive force. summary judgment is GRANTED IN PART and DENIED
IN PART. Plaintiff's claims of false arrest, unlawful

In addition, it could alsq b? concludeq that Qty Oﬁc'c'alssearch and seizure, malicious abuse of process, unlawful
were aware of repeated incidents of officer misconduct anf?nprisonment, equal protection, and failure to properly train

deliberately failed to take any remedial steps. The claims Qgre DISMISSED as to those Defendants. Plaintiffs claim
excessive force against City police officersRodick and of excessive force is dismissed only as to Defendants
DiSorbowere commenced in 1990 and 1999, respectiverRitZ and Glasser. Defendant Hill's motion for summary

This supports a conclusion that the City had notice that itﬁldgment is GRANTED IN PART and DENIED IN PART
F)ﬁlcers were using excessive forcg well before th'e _evemélaintiff‘s claims of false arrest, unlawful search and seizure,
in the present case. However, BiSorbo, the plaintiff malicious abuse of process, unlawful imprisonment, and

pr_esented ewc_jen_cg frorﬁod_lck Wh'c_h showed that the equal protection are DISMISSED as to Defendant Hill. In all
City took no disciplinary action against officers who used

other respects, Defendants’ motions are DENIED.
excessive forceseéloy, 343 F.3d at 18IMoreover, Plaintiff
provides circumstantial evidence that ranking members qtl. IS SO ORDERED.
the City police department had notice of incidents of
officer misconduct and consciously chose not to take any
disciplinary action. Former Schenectady Police Departmeni|| Citations
internal affairs officer Eric Yager stated in an affidavit that
he informed Schenectady Police Department Chief Gregoryot Reported in F.Supp.2d, 2004 WL 1732006
Kaczmarek that some patrol division officers were entering

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Munlyn v. Pietrie, Slip Copy (2014)
2014 WL 3695488

Defendants have filed a motion to dismiss the Complaint
pursuant toRule 12(b)(6) of the Federal Rules of Civil

Procedurgasserting Plaintiffs failure to state a claim upon
which relief can be granted (ECF No. 10), and Plaintiff has
submitted his Memorandum in Opposition to the Motion

2014 WL 3695488
Only the Westlaw citation is currently available.
United States District Court,

W.D. New York.
to Dismiss (ECF No. 15}. Upon review of this matter,
Justin MUNLYN, Plaintiff, including to the extent that Plaintiff alleged the checked
V. claims, and for the reasons set forth herein below, the
Correction Officer PIETRIE, Correction Defendants' motion to dismiss the Complaint is hereby
Officer Koon, Correction Officer Newark, granted.
Dr. Adams, Upstate Corr. Fac. 11 Bldg, RN
Wilson, Upstate Corr. Fac. 11 Bldg, Nurse John 1 On December 31, 2013, this Court entered an Order
Doe, Upstate Corr. Fac. 11 Bldg, Defendants. denying Plaintiff's Notice of Motion seeking “an
extension to prepare a request for discovery and a motion
No. 13—CV-6170FPG. to compel of interrogatories.”"ECF No. 17. Subsequently,

| due to the pendency of Defendants' Motion to Dismiss
and Plaintiff's timely filed response thereto, the Court

Signed July 24, 2014.
denied Plaintiff's request for discovery pursuant to

Attorneysand Law Firms Fed.R.Civ.P. 12(bandApplewhite v. Sheahahlo. 08—
CV-6045-CJS, at *5, 2013 WL 144957 (W.D.N.Y.
Justin Munlyn, Attica, NY, pro se. January 11, 2013ECF No. 19.

Hillel David Deutsch NYS Attorney General's Office, I1.FACTUAL BACKGROUND

Rochester, NY, for Defendants. The Complaint sets forth two separate claims. The following

allegations comprise the first claim (ECF No. 1, p 6-8):

On February 27, 2012, Plaintiff and other two inmates were
DECISION AND ORDER transported from Five Points Correctional Facility (“Five
Points”) to courtin Seneca County by C.O. Pietrie, C.O. Koon
and C.O. Newark. Before being transported and after arriving
| INTRODUCTION at the Seneca County Court building, Plaintiff informed them
that his leg braces were on incorrectly. Initially, Plaintiff was

*1 Pro sePlaintiff Justin Munlyn (“Plaintiff”’), an inmate 2 i . 4 i
in the custody of the New York Department of CorrectionstOId to *Wait until we feel like changing them,” and at the

and Community Supervision (“DOCCS”), filed a Complaint Seneca County Court his escort officer “checked them only

on March 29, 2013 against Defendants CORRECTIOI\YVith a[n] eyes view,” and told Plaintiff to “sit down.” After
OFFICER PIETRIE (“CO.Pietrie”); CORRECTION court, again, Plaintiff pleaded to change the direction of his

OFFICER KOON (“C.0.Koon"): CORRECTION OFFICER legirons, but no change was made. Their attention diverted by
NEWARK (“CO.Newark”): DR. ADAMS (“Dr.Adams”), afe:\male offic.er. Fr'ansporting fflno.ther inmate and “neglecting
Upstate Corr. Fac. 11 Bldg; RN WILSON (“RN Wilson”), thellr I:ES[I-)OHSIbIhtIes,". CO. Pietrie and .CO. Koon directed
Upstate Corr. Fac. 11 Bldg; and NURSE JOHN DOE (“Nursé:”alntlf‘f, in full restraints, and another inmate to go down
Doe”), Upstate Corr. Fac. 11 Bldg, pursuant4® U.S.C. the stairs unattended. As Plaintiff proceeded to do so, the

§ 1983 alleging as the constitutional bases for his cIaimCl.Jﬁc on the I.eg !ron poked him in Fhe ankle a”?' whgn he
cruel and unusual punishment in violation of the Eighthtr|ed to regain his balance, the chain of the leg iron tripped
Amendment and a violation of the Equal Protection ClausgIS lett f_OOt causing h{m to fall on_ his back an_d slide W!th
of the Fourteenth Amendment. ECE No. 1. The Complain?mther inmate, who tried to help him, down a flight of stairs.

also shows Plaintiff checked the following grounds for&is Plaintiff, along with the othgr Inmate, was transplort.ed by
1983action: “Equal Protection,” “Excessive Force,” “Failure ambulance to Geneva Medical Center where Plaintiff was

to Protect,” and “Denial of Medical Treatmenid’ at 5. tregted fqr |n.Jur|es t.O'hIS. neck, bacl.< and right wrist, given
pain medication by injection, a cushion neck brace, a wheel
chair and a cane. Upon his return to Five Points, Plaintiff

FRANK P. GERACI, JR.District Judge.
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Munlyn v. Pietrie, Slip Copy (2014)
2014 WL 3695488

was seen by a nurse who took his statement for his medicalcontext-specific task that requires the reviewing court to
files. After complaining all night about his pain and makingdraw on its judicial experience and common senkk.’at
a written complaint about how he was treated, Plaintifi679Under this plausibility standard, a complaint must allege
was transferred the next morning to Downstate Correctiondmore than a sheer possibility that a defendant has acted
Facility (“Downstate”), where Plaintiff was given everything unlawfully.” Id. at 678.
ordered.

“[W]ell-pleaded factual allegations” permit a court to
*2 The second claim (ECF No. 1, p 6, 9-11) allegesassume their veracity and then determine whether they
that from February 28, 2012 until May 23, 2012, Plaintiff,plausibly give rise to an entitlement to religd.” at
then an inmate at Upstate Correctional Facility (“Upstate”)679Although Plaintiff's factual allegations set forth in the
sent many complaints requesting to be seen by the doct@omplaint are assumed to be true, this tenet is “inapplicable to
for chronic neck, back and wrist pains. Nurse Doe, againségal conclusions.id. at 678lf a plaintiff “ha[s] not nudged
whom Plaintiff had used the grievance procedure, stoppethis/her] claims across the line from conceivable to plausible,
by his cell, but was disrespectful and denied all requesfbis/her] complaint must be dismissdgiell Atlantic Corp. v.
to see the doctor. Plaintiff was finally seen once by DrTwombly,550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d
Adams who “has a long history of being unprofessional an829 (2007)In ruling on a motion pursuant teed.R.Civ.P.
negligent to inmates.”Dr. Adams stated, “He could care les$2(b)(6) the duty of the court is merely to assess the legal
of my pains” and asked about “nasthmd’ At that time, feasibility of the complaint, not to assay the weight of the
Doctor Adams ordered officers to “forcefully” take Plaintiff's evidence which might be offered in support theréifblco
neck brace and walking cane, and upon Plaintiff's refusal. MSNBC Cable L.L.C622 F.3d 104, 113 (2d Cir.2010)
and repeated statements that he was in pain, Dr. Adams
denied him permission to see the Upstate physical therapist3 Where the complaint was filegro sejit must be
According to Plaintiff, RN Wilson neglected all of Plaintiff's construed liberally with ‘special solicitude’ and interpreted to
complaints and stated, “Stop lying your [sic] fine.” “In raise the strongest claims that it suggebkttsgan v. Fischer,
result to negligence,” Plaintiff was subsequently transferred@38 F.3d 509, 515 (2d Cir., 201@®)iting Hill v. Curcione,
to Clinton Correctional Facility where he was treated and57 F.3d 116, 122 (2d Cir.201{internal quotation marks
provided pain medication and, thereafter, transferred tomitted)). Notwithstanding this solicitous approacpr@ase
Auburn Correctional Facility where he is seeing a mentatomplaint must state a plausible claim for reli&éeHarris
health specialist and receiving physical therapy to help relieve Mills, 572 F.3d 66, 73 (2d Cir.2009)
pain.

B. 42 U.S.C. §1983 Claims
I11. DISCUSSION Section 1982loes not itself create any substantive rights, but
provides a means by which a person alleging a constitutional

A. Legal Standard for Motion to Dismiss L . . . .
9 violation may bring a clainf. (Albright v. Oliver,510 U.S.

A court deciding a motion to dismiss a complaint for failure .
. g . . P 266, 271, 114 S.Ct. 807, 127 L.Ed.2d 114 (19@ifing
to state a claim upon which relief can be granted pursuant

to Rule 12(b)(6) of the Federal Rules of Civil Procedure Baker v. McCollan443 U.S. 137, 144 n. 3, 99 S.Ct. 2689,

. . . 1 L.Ed.2d 4 197 i 1 i , ‘e
“must accept as true all of the allegations contained in g d.2d 433 (1979)(Section 1983itself, is not * ‘a

complaint Ashcroft v. Igbal556 U.S. 662, 678, 129 S.CL. source of substantive rights,” but merely provides ‘a method

: . for vindicati f f | rights elsewh f

1937, 173 L.Ed.2d 868 (2009) order “[tjo survive amotion 1! vindication of federal rights elsewhere conferred.” "))

- ) . . Thus, to state a claim undg&r1983 a person must allege

to dismiss, a complaint must contain sufficient factual matter . .

. . . . . that a defendant acting under color of state law has deprived

accepted as true, to ‘state a claim to relief that is plausible qn . . . .

. . . im of a right, privilege, or immunity guaranteed by the
its face.” “Id. at 678(citing Bell Atlantic Corp. v. Twombly, Constitution and laws of the United Stat€ed? U.S.C

250 U.5.544, 570, 127 S.CL 1955, 167 L.Ed.2d 929 (2007)§ 1983 Here, Plaintiff alleges violations of his E| ch
“A claim has facial plausibility when the plaintiff pleads ' g g

[Amendment rights by excessive force, denial of medical
factual content that allows the court to draw the reasonable . . o

. o . treatment and failure to protect his safety, and violations of
inference that the defendant is liable for the miscondu

1. . .
alleged.”Igbal, 556 U.S. at 678The determination regarding Chls Fourteenth Amendment right to equal protection under the

“whether a complaint states a plausible claim for relief ... [isJ
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Munlyn v. Pietrie, Slip Copy (2014)
2014 WL 3695488

*4 The subjective component of an excessive force claim
2 42 U.S.C. § 198Brovides in relevant part: requires a showing that the defendant “had the necessary
Every person who, under color of any statute, le€vel of culpability, shown by actions characterized by
ordinance, regulation, custom, or usage, of any ‘wantonness in view of the particular circumstances
State ... subjects, or causes to be subjected, any surrounding the challenged condusims v. Artuz230 F.3d
citizen of the United States or other person within 14, 21 (2d Cir.2000)citing Blyden v. Mancusil86 F.3d
the jurisdiction thereof to the deprivation of any  at 262) (quoting Wilson v. Setter501 U.S. 294, 299, 111
rights, privileges, or immunities secured by the S Ct. 2321, 115 L.Ed.2d 271 (1991Whether conduct in
Constitution and laws, shall be liable to the party g excessive force case was “wanton” turns on “whether
injured in an action at law, suit in equity, or other  f5ce was applied in a good-faith effort to maintain or restore
proper proceeding for redress ... discipline, or maliciously and sadistically to cause harm.”
Hudson v. McMillian,503 U.S. at &ee alsoBlyden v.
1. Eighth Amendment Mancusi,186 F.3d at 26263
The Eighth Amendment explicitly prohibits the infliction of
“cruel and unusual punishmentJ.S. Const. amend. Vil Assuming, as | must, that the factual allegations of the
and this prohibition includes punishments that “involve the

e complaint are true and interpreting the Complaint to raise
unnecessary and wanton infliction of paifstelle v. Gamble, the strongest claims that it suggests, and to the extent

429 US 97, 104, 97 _S.Ct. 285, 50 L.Ed.2d 251 (1976?hat Plaintiff's allegations suggest an excessive force claim,
(quotingGregg v. Georgiad28 U.S. 153, 173, 96 S.CL. 2909'I conclude that Plaintiff has failed to state a plausible

49 L.Ed.2d 859 (197§)Inmates “have the right to be free claim under the Eighth Amendment. Read liberally, the

from the ‘unnecessary and wanton infliction of pain’ at theCompIaint merely alleges the leigons were placed on
hands of prison officialsRomano v. Howart§98 F.2d 101,

104 (2d Cir.1993jciting Estelle v. Gamblej29 U.S. at 104)
(quotingGregg v. Georgia28 U.S. at 173).

improperly or incorrectly and reflects no allegations that
any force whatsoever was used by the corrections officers
in the placement of the ldgons or that Plaintiff suffered
harm or physical injury in the placement of the leg
a Excessive Eorce irons Unlike in Davidson v. Flynn,32 F.3d 27, 29 (2d

To bring an excessive force claim under the EighthCir'1_994) (cgmplaint alleged too tigh.tly plafced restraints,
Amendment, a plaintiff must allege both an objective element2tSINg SErious a!“_j perm-anent PhYS'Ca' |nju-ry, Werg Placed
and a subjective elemerttudson v. McMillian,503 U.S. wantonly and maliciously in retaliation for being a litigious
1, 7-8, 112 S.Ct. 995, 117 L.Ed.2d 156 (19Fyden v. inmate), Plaintiff's allegations are insufficient to meet the

Mancusi, 186 F.3d 252, 262 (2d Cir.1999fhe objective objectlye standard, .and absent from the (Forpplamt are any
element is “contextual and responsive to contemporar?”egat'ons from which the necessary subjective component

standards of decency” and requires a demonstration that ‘tl%“wantonness’_’ may be g!eane_d. The allegations of exc_esswe
injury actually inflicted is sufficiently serious to warrant force set forth in th.|s claim fail both prongs of the E"%’“”T
Eighth Amendment protectiorHudson v. McMillian,503 A.me.ndment analysis. To the extent alleged, this claim is
U.S. at 9-10 Thus, the Eighth Amendment “necessarilydlsm'ssed'

excludes from constitutional recognitide minimisuses of

physical force, provided that the use of force is not of a SOW Denial of Medical Treatment

repugnant to the conscience of mankind..Consequently, Plaintiff also alleges as a constitutional basis for %is
not every malevolent touch by a prison guard gives rise 9983 action the denial of medical treatment. ECF No. 1.

a federal cause of actiqrid. (citing Johnson v. Glick481 Construing Plaintiffs allegations to suggest the strongest
F.2d 1028, 1033 (2d Cir.197§)Not every push or shove, possible arguments, he is alleging a violation of the Eighth

even if it may later seem unnecessary in the peace OfajUdgﬁ'ﬁﬁendment due to inadequate medical treatment or care by

‘(‘:hamber_s, wola?e_s a pnsfo.ners consutun_ongl rights.”) YetUpstate medical officials. To establish an Eighth Amendment
when prison officials maliciously and sadistically use forceClaim for inadequate medical treatment or care, a plaintiff

to cause harm, contemporary standards of decency always st prove that the defendant(s) acted with “deliberate
violated .... whether or not significant injury is evidelt.” indifference to [his] serious medical nee@stelle V.

at9. Gamble 429 U.S. at 104s distinguished from offering mere
proof of “negligen[ce] in diagnosing or treating a medical
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condition.ld. at 106see alsd~armer v. Brennan511 U.S.  Armstrong,143 F.3d at 70gquotingFarmer v. Brennar511
825, 834-35, 114 S.Ct. 1970, 128 L.Ed.2d 811 (1994) U.S. at 837)No claim of deliberate indifference under the
Eighth Amendment is stated by “mere allegations of negligent
This deliberate indifference standard is comprised ofnalpractice.”Estelle v. Gamble429 U.S. at 10¢“Medical
objective and subjective componenisthaway v. Coughlin, malpractice does not become a constitutional violation merely
99 F.3d 550, 553 (2d Cir.1998)bjectively, the alleged because the victim is a prisoner. In order to state a cognizable
deprivation must be sufficiently serious, in the sense thatlaim, a prisoner must allege acts or omissions sufficiently
a condition of urgency, one that may produce deattharmfulto evidence deliberate indifference to serious medical
degeneration, or extreme pain exidth.(internal quotation needs.”)ld.
marks omitted). Assessment of this objective component
requires a court to determine whether the inmate was actual§ourts have recognized that not every claim of inadequate
deprived of adequate medical caie,, in violation of the medical treatment made by a prisoner states an Eighth
prison official's duty to provide reasonable cargjwhether ~Amendment violationSeeSalahuddin v. Goord467 F.3d
this inadequacy in medical care is sufficiently serious tat 279 It has long been establish that an inmate's “mere
have caused or will likely cause harm, if any, to the inmatedisagreement over the proper treatment does not create
Salahuddin v. Goord467 F.3d 263, 279-80 (2d Cir.2006) a constitutional claim. So long as the treatment given is
(internal citations omitted). adequate, the fact that a prisoner might prefer a different
treatment does not give rise to an Eighth amendment
*5 “The objective component of an Eighth Amendmentviolation.”"Chance v. Armstrongl43 F.3d at 703“The
claim is ... [necessarily] contextual and fact-specific, as sucbssential test is one of medical necessity and not one simply
the serious medical need inquiry must be tailored to thef desirability. ' Dean v. Coughlin804 F.2d 207, 215 (2d
specific circumstances of each caSenith v. Carpente816  Cir.1986)
F.3d 178, 185 (2d Cir.2003internal citation and quotation
marks omitted). Factors considered relevant in determining6 Here, construing the Complaint liberally, Plaintiff has
the existence of a serious medical condition include “[t]hdailed to meet either the objective or the subjective component
existence of an injury that a reasonable doctor or patiemequirements of deliberate indifference to his medical needs.
would find important and worthy of comment or treatment;Absent from the Complaint are any allegations which can
the presence of a medical condition that significantly affectbe construed as indicating (1) Plaintiff had an urgently,
an individual's daily activities; or the existence of chronic anderious medical condition capable of producing “death,
substantial painChance v. Armstrongl43 F.3d 698, 702 degeneration, or extreme pain,” and (2) prison medical staff
(2d Cir.1998)(citations omitted). A deprivation of medical knew of and disregarded an excessive risk to Plaintiff's
treatment can occur by prisoner officials unnecessarilyiealth and safety. Except for stating that he was “in pain,”
delaying or interrupting medical cafgeeSmith v. Carpenter, the Complaint does not describe the level or extent of
316 F.3d at 183N hen the prisoner alleges “a temporary delaythe pain, the particular condition(s) with which the pain
or interruption in the provision of otherwise adequate medicalvas associated, any resulting inability to engage in normal
treatment,” the court addresses its seriousness inquiry to “thetivities, or any harm consequently experienced or likely to
challenged delay or interruption in treatment rather than theccur. Additionally, the Complaint fails to specify the nature
prisoner's underlying medical condition alote.” of the complaints made to Nurse Wilson, and the Court must
disregard, as conclusory and nonfactual, Plaintiff's allegation
“Subjectively, the charged official must act with a sufficiently regarding Dr. Adam's history of negligently treating prison
culpable state of mind,&., “something more than mere inmates.
negligence,” and “the equivalent of criminal recklessness.”
Hathaway v. Coughlin99 F.3d at 553Thus, under the By his allegations, Plaintiff appears to claim that Dr. Adams,
subjective component, an official acts with the requisitdNurse Wilson and Nurse Doe either did not believe he had
deliberate indifference when he or she “knows of andany pain, or disputed the severity of the pain, and acting on
disregards an excessive risk to inmate health and safetifiese beliefs, Nurse Doe refused Plaintiff's requests to see
the official must both be aware of facts from which thethe doctor; Dr. Adams ordered his neck brace and walking
inference could be drawn that a substantial risk of seriousane taken away, did not permit him to see the physical
harm exists, and he must also draw the infere@t®mfice v. therapist; and Nurse Wilson told him to stop lying. These
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allegations not only fail to show that in doing so, prison*7 Accepting as true, Plaintiff's allegations that the attention
medical officials acted with deliberate indifference,,for of CO. Pietrie, CO. Koon and CO. Newark was diverted
the very purpose of causing harm or with knowledge thaby a female officer transporting another inmate, and they
harm will result,Chance v. Armstrongl43 F.3d at 703, “neglected their responsibilities” by permitting him, while
they reflect Plaintiffs disagreement with their evaluation andghackled incorrectly, to proceed unescorted down the stairs
assessment of his medical circumstances. Plaintiffs megnd as a result, he slipped and fell down the stairs, sustaining
disagreement over proper medical treatment does not give rigguries to his neck, back and wrist, the Complaint, at most,
to a constitutional claimd.; see alscArnold v. Westchester alleges no more than a simple claim of negligence, which
County, 2012 U.S. Dist. LEXIS 12992, at *34-35, 2012 under well settled lavseeDaniels v. Williams474 U.S. 327
WL 336129 (S.D.N.Y. February 3, 2012Disagreements (1986) does not give rise to a cause of action ugd&®83
over medications, diagnostic techniques, forms of treatmengven if corrections staff had actual or constructive knowledge
the need for specialists, and the timing of their interventiomf the dangerSee, e.g.Cox v. Nassau County Corr. Ctr.,
implicate medical judgments not the Eighth Amendment”)2013 U.S. District LEXIS 31622, at *7-8, 2013 WL 831194
(citation omitted). This claim is therefore dismissed. (E.D.N.Y. Feb. 15, 20135raham v. Poole4 76 F.Supp.2d at
260 (in case concerning prisoner slip-and-all claim, holding
that “[a]lthough plaintiff alleges that defendants were aware
c. Failureto Protect of the dangerous condition of the shower floor and failed to
The Eighth Amendment also imposes duties on PrisoRectify it, that amounts to nothing more than negligence, and

officials to “take reasonable measures to guarantee the safety enough to establish an Eighth Amendment claim”).
of the inmates” in their custodyarmer v. Brennanb11U.S.  gyen if C.0O. Pietrie, C.O. Koon and C.O. Newark actually

at 832(citing Hudson v. Palmer68 U.S. 517, 526-27, 104 o constructively knew of the danger, Plaintiff has failed to

S.Ct. 3194, 82 L.Ed.2d 393 (1934An inmate asserting & giate an Eighth Amendment claim in that he has alleged no
failure to protect claim under the Eighth Amendment must, s showing that they consciously disregarded an excessive
establish both that the deprivation alleged is sufficientlyigy 1o his health or safety. In the absence of allegations that

serious—imposing a substantial risk of serious hatimat  these corrections officers displayed deliberate indifference to
834,and that the defendant acted with a “sufficiently culpablg,is health or safety, this claim is dismissed.

state of mind"—" ‘deliberate indifference’ to the inmate's
health and safetytfope v. Pelzer536 U.S. 730, 738, 122
S.Ct. 2508, 153 L.Ed.2d 666 (2002Yilson v. Seiterb01  d. Denial of Equal Protection
U.S. 294, 298, 111 S.Ct. 2321, 115 L.Ed.2d 271 (1991) astly, the Complaint alleges, in cursory fashion and
Thus, prison officials are liable for failure to protect inmateswithout elaboration, a violation of the Equal Protection
only when they “know[ ] of and disregard[ ] an excessiveClause of the Fourteenth Amendment. ECF No. 1. To
risk to inmate health and safety; the official must both bestate a viable equal protection claim under the Fourteenth
aware of facts from which the inference could be drawn thaAmendment, “a plaintiff generally must allege either
a substantial risk of serious harm exists, and he must al§ourposeful discrimination ... directed at an identifiable or
draw the inferenceFarmer v. Brennan511 U.S. at 837A  suspect class,” Barnes v. Fedele/60 F.Supp.2d 296, 301
prison “official's failure to alleviate a significant risk that (W.D.N.Y. January 13, 201X jjuotingGiano v. Senkowski,
he should have perceived but did not, while no cause f@4 F.3d 1050, 1057 (2d Cir.1995{citing McCleskey v.
commendation, cannot ... be condemned as the infliction ddemp,481 U.S. 279, 292, 107 S.Ct. 1756, 95 L.Ed.2d 262
punishment.ld. at 838 Eighth Amendment liability requires (1987), or that he or she “has been intentionally treated
more than ordinary lack of due care for the prisoner'slifferently from others similarly situated, with no rational
interests or safetyld. at 835 (internal quotes omitted). basis for the difference in treatmenkd. (citing Village of
Significantly, for purposes of analyzing Eighth AmendmentWillowbrook v. Olech528 U.S. 562, 564, 120 S.Ct. 1073, 145
claims, “the Supreme Court has drawn a ‘distinction betweeh.Ed.2d 1060 (200Q)per curiam).
mere negligence and wanton conduct.Gtdham v. Poole,
476 F.Supp.2d 257, 260 (W.D.N.Y.20Q[€)ting Whitley v.  Upon even the most liberal reading, the Complaint asserts
Albers,475 U.S. 312, 322, 106 S.Ct. 1078, 89 L.Ed.2d 25Mho set of facts from which to construe the occurrence of the
(1986). claimed Equal Protection violation. For this reason, the claim
must be dismissed.


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998103965&pubNum=506&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_506_703&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_703
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026983290&pubNum=0000999&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026983290&pubNum=0000999&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026983290&pubNum=0000999&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994122578&pubNum=780&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_780_832&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_832
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994122578&pubNum=780&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_780_832&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_832
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984132346&pubNum=708&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984132346&pubNum=708&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994122578&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994122578&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002399101&pubNum=708&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002399101&pubNum=708&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991109026&pubNum=708&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991109026&pubNum=708&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994122578&pubNum=780&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_780_837&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_837
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994122578&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994122578&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011676766&pubNum=4637&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_260&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_260
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011676766&pubNum=4637&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_260&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_260
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986111255&pubNum=708&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986111255&pubNum=708&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986111255&pubNum=708&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=780&cite=474US327&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=780&cite=474US327&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029997919&pubNum=0000999&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029997919&pubNum=0000999&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029997919&pubNum=0000999&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011676766&pubNum=4637&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_260&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_260
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011676766&pubNum=4637&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_260&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_260
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024418374&pubNum=4637&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_301&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_301
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024418374&pubNum=4637&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_4637_301&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_4637_301
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995111552&pubNum=506&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_506_1057&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1057
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995111552&pubNum=506&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&fi=co_pp_sp_506_1057&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_1057
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987050464&pubNum=708&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987050464&pubNum=708&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987050464&pubNum=708&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000060043&pubNum=708&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000060043&pubNum=708&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000060043&pubNum=708&originatingDoc=I2a75265114d411e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Munlyn v. Pietrie, Slip Copy (2014)
2014 WL 3695488

IV. CONCL USION the Court is hereby directed to dismiss the Complaint and,

| conclude that Plaintiff has failed to nudge any of his Claim@ccordingly, close this case forthwith.

“across the line from conceivable to plausibiBsll Atlantic .

Corp. v. Twombly550 U.S. at 570and the Complaint filed 8 ITIS SO ORDERED.
in Case No. 13-CV—-6170 must be dismissed. Defendants'
motion to dismiss (ECF No. 10) is granted. The Clerk ofA“ Citations

Slip Copy, 2014 WL 3695488

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Riles v. Bannish, Not Reported in F.Supp.2d (2010)
2010 WL 3169391

They agreed to falsely claim that the plaintiff had tried to spit

2010 WL 3169391 on Blue.

Only the Westlaw citation is currently available.
United States District Court,
D. Connecticut.

Plaintiff was taken to the medical unit at Northern, where
defendant Paul Wilbur, a nurse in the medical unit, gave him

an ice pack for his nose. No x-ray was takathile in the

Daniel RILES, Plaintiff, medical unit, plaintiff complained to defendants Robert Ames

V. and Ned McCormick, both supervisors on duty at the time,
Daniel BANNISH, et al., Defendants. that Blue had assaulted him. They assured the plaintiff that his
complaint would be investigated and Ames took photographs

No. 3:10-CV-652(RNC). of the plaintiffs face and head. As a result of DOC's

| investigation, plaintiff's complaint was substantiated and

Aug. 11, 2010. disciplinary action was taken against Blue. No disciplinary

) proceeding was initiated against the plaintiff, however.
Attorneysand Law Firms

Daniel A. Riles, Jr., Somers, CT, pro se. A medical incident report prepared by Nurse Wilbur
contains the following “assessment” of the plaintiff's
condition: “Alert and oriented X3, gait steady, small
amount of blood left nostril, no active bleeding noted,

neuro signs intact, nose midline with slight edema right

ROBERT N. CHATIGNY, District Judge. side. No other injury noted.”

Plaintiff wrote to the Connecticut State Police reporting the
*1 Plaintiff, an inmate at Northern Correctional Institution, 5ssayit. Defendant Bissaillon, a state trooper, took a statement
brings this action pro se pursuant & U.S.C. 88 fom the plaintiff. Bissaillon told the plaintiff that he had
1983 1985(3) and 1986 against sixteen employees of the \jeed the videotape of the incident and spoken with Blue
Department of Correction ("DOC”), as well as a Connecticulng gadeau. According to the plaintiff, Bissaillon stated that

state trooper, all of whom are sued in their individualhg hag agreed not to arrest Blue and that the plaintiff would
capacities only. The complaint claims damages for assaule grrested if he “pushed the issue.”

conspiracy, deliberate indifference to serious medical needs
and intentional infliction of emotional distress. Und& o, March 18. 2008. the day after the assault, the plaintiff

U.S.C. § 1915Athe Court must review the complaint and g pmitted a sick call request to the medical staff at Northern
dismiss any part of it that fails to state a claim on which re”egtating that he was in pain. He requested pain management

INITIAL REVIEW ORDER

can be grante&. and an x-ray of his nose. Six days later, on March 24, 2008,
he was seen by Dr. Carson Wright, a physician at Northern.
1 The caption of the complaint includes as defendants Plaintiff told Dr. Wright that he was in excruciating pain and

Dr. Rutherford and Dr. Miranda, but neither of them is  Pelieved hisnose was brokerDr. Wright ordered an x-ray
mentioned in the body of the complaint. Accordingly,  Of the plaintiff's nose, but failed to provide the plaintiff with
the complaint against them will be dismissed without —pain medication, allegedly telling him to “man-up” and “take
prejudice for failure to state a claim on which relief can  the pain.”

be granted.

On April 7, 2008, an x-ray was taken of the plaintiff's nose. A
|. The Complaint report of the results was returned to the medical unit two days
The complaint alleges the following. On March 17, 2008 ater. The report contains the following findings: “multiple
the plaintiff was assaulted at Northern by Correction Officenose fracturesof the right and left nasal bone, mildly
(*CO") Michael Blue. A surveillance camera recorded thedisplaced.”The medical unit did not inform the plaintiff of
assault on videotape. As a result of the assault, the plaintiffie results of the x-ray or provide him with any additional
sustained fractures of his left and right nasal bones. C®eatment.

Carl Badeau, who witnessed the assault, ran up to Blue and
remarked that he was going to have to “say something good.”
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*2 In early May 2008, the plaintiff submitted another sickOn August 14, 2009, Dr. Wright submitted another request to
call request. He stated that he was still in pain, his sense séeking approval for an ENT consult. This request was denied
smell was gone, and his ability to taste was diminishing. Onn September 15, 2009.
June 23, he was seen by Dr. Wright. On that date, Dr. Wright
informed him of the x-ray results. According to the plaintiff, In October 2009, the plaintiff was examined by Dr. Syed
he caught Dr. Wright attempting to make a false entry in th&laqgvi. Dr. Naqvi indicated that theose packsised to stop
chart. When questioned about this, Dr. Wright allegedly toldhe plaintiff's nosebleeds had been counterproductive in that
the plaintiff, “I fucked up.” they had caused the plaintiffesal infectiorand increased
the bleeding. The doctor also indicated that a “smell test”
On June 29, 2008, plaintiff submitted an “inmateadministered to the plaintiff by Northern medical staff would
administrative remedy form” complaining about Dr. Wright'snot have aided in the diagnosis and treatment of his condition.
failure to provide adequate care for tisken noseand
requesting to be seen by an outside doctor. *3 Plaintiff claims that as a result of the defendants'
unconstitutional acts and omissions, he continues to suffer
On July 21, Dr. Wright submitted a request to the Utilizatiorrecurring nosebleeds, can no longer smell or taste food and
Review Committee (“URC”"), headed by defendant Markhas “developed an ailment that will require his nose to be re-
Buchanan, asking that the plaintiff be checked by an eaf,oken in order to be straightene%i.”
nose and throat specialist (“ENT”). In his request, Dr. Wright
stated that the plaintiff was complaining about losing his;
ability to smell and taste food, that Dr. Wright had spoken
with an ENT about this, and that the ENT had recommended
that the plaintiff be seen by a specialist. Dr. Wright receive(iiI  Analysis
no response from the URC. According to the complaint, Dr.
Wright followed up with additional requests for the plaintiff A § 1983 Excessive Force Claim

to be seen by an ENT but these requests also were ignoredaccepting the allegations of the complaint as true, they are
sufficient to state a claim for compensatory and punitive

In September 2008, plaintiff began to have recurringgamages against Blue undet983for use of excessive force
nosebleeds from his right nostril, which worsened over timej, yiolation of the Eighth Amendment.

He informed medical staff at Northern. Defendant Wendy

Sanders, a staff nurse, told him the nosebleeds were a normal

reaction to temperature change within the unit and should B Conspiracy Claims Under 88§ 1983 and 1985(3)

addressed by drinking fluids. To stop the nosebleeds, medichb adequately plead a conspiracy claim un8efd983

staff packed the plaintiff's nose with gauze and instructed hirthe plaintiff must allege facts showing that the defendants

to do the same. The individuals who did this are not identifietieached an agreement to violate one or more of his substantive

in the complaint. After using theose packsthe plaintiff ~ constitutional rights and that he was actually injured as

developed a severasal infection a result. To adequately plead a conspiracy claim under
§ 1985(3) he must further allege that the defendants'

On December 12, 2008, Dr. Wright submitted another requestisconduct was racially motivated. Plaintiff's allegations do

to the URC asking that the plaintiff be seen by an ENT. Omot satisfy these requirements.

December 22, the URC denied the request. Plaintiff signed

the denial from the URC on December 29, 2008. That samBhe complaint alleges that Blue and Badeau conspired to

day, he filed a grievance complaining that the URC had failethlsely accuse the plaintiff of trying to spit on Blue. Filing

to act on the requests submitted by Dr. Wright. On Janua® false charge of misconduct against a prisoner does not

20, 2009, defendant Sanders denied the grievance, informinig itself violate a constitutional rigfitteeman v. Rideout,

the plaintiff that he should speak with Dr. Wright regarding808 F.2d 949, 951-52 (2d Cir.198@)he prison inmate

his concerns and sign up for sick call as needed. has no constitutionally guaranteed immunity from being
falsely or wrongly accused of conduct which may result in
the deprivation of a protected liberty interest.”). Moreover,
the complaint expressly alleges that the plaintiff was never

The nature of the “ailment” allegedly requiring that the
plaintiff's nose be re-broken is not alleged.
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disciplined as a result of the defendants' false statements. TiEgghth Amendment. A person is deliberately indifferent if
claim is therefore dismissed without prejudice for failure tohe is aware of a serious medical need, and fails to provide
state a claim on which relief can be granted. treatment, consciously disregarding a substantial risk of
serious harmFarmer v. Brennan511 U.S. 825, 834, 837
The complaint alleges that Ames and McCormick conspired1994) This state of mind is the “equivalent of criminal
to deprive the plaintiff of photos of pooled blood at the sceneecklessness.’Hathaway v. Coughlin99 F.3d 550, 553
of the assault, which would help support a claim against Blug2d Cir.1994) Generally, “mere allegations of negligent
The substantive constitutional right at issue here appears moalpractice do not state a claim of deliberate indiffereite.”
be the right of access to cour&eeBounds v. Smitt430
U.S. 817, 821-23 (197;7/Morello v. James810 F.2d 344, Viewed in a light most favorable to the plaintiff, the
347 (2d Cir.1987) To allege a violation of this right, the allegations against Dr. Wright are sufficient to state a claim
plaintiff must allege that the defendants intentionally tookof deliberate indifference. According to the complaint, Dr.
action to obstruct or impede his ability to pursue a claimNright responded to plaintiffs complaints of excruciating
against Blue resulting in actual prejudice to his legal positiorpain and his specific request for “pain management” by
SeeMonsky v. Moraghanl27 F.3d 243, 247 (2d Cir.1997) telling him to “man-up” and “take the pain.” These allegations
Duffv. Coughlin/94 F.Supp. 521 (S.D.N.Y.199B)Jaintiff's  are sufficient to withstand review und@r1915A because
allegation that Ames and McCormick conspired against hinthe plaintiff may be able to prove that the failure to
is implausible, particularly in light of the allegations of the provide him with pain medication amounted to deliberate
complaint showing that the assault was recorded on videotapadifference. See Dulany v. Carnahan,132 F.3d 1234,
and Ames took photos of the plaintiff's face and headl244 (8th Cir.199qFrallous comments can be evidence of
Moreover, there is no allegation that the absence of photateliberate indifference). In addition, the complaint alleges
of the scene has caused the plaintiff any actual prejudicéexpressly or by reasonable implication) that Dr. Wright
For these reasons, the claim against Ames and McCormidailed to properly diagnose and treat the plaintiffeken
is dismissed without prejudice for failure to state a claim omosein a timely manner even though the injury and need for
which relief can be granted. treatment were obvious. These allegations also are sufficient
at this stage, especially in view of Dr. Wright's alleged
*4 The complaint alleges that Bissaillon conspired withcomments to the plaintiff. Accordingly, the action will
Blue and others to deprive him of “the pursuit of justiceprgceed against Dr. Wright.
through the criminal division.”This claim appears to be based

solely on Bissaillon's failure to take steps to have Blug; Whether the allegations of the complaint are sufficient

prosecuted for assauftGenerally, a person is not entitled to to support a claim for deliberate indifference against
sue a state official based solely on the nonprosecution of a Dr. Wright with regard to the plaintiff's other medical
criminal suspectSeeThompson v. Grey2009 WL 2707397, problems (i.e. his recurring nosebleeds and alleged loss
(E.D.N.Y. Aug. 26, 2009)aff'd,2010 WL 2836637 (2d Cir. of the ability to taste and smell) is an issue that need
July 20, 2010)Accordingly, this claim is dismissed without not be addressed at this time and is better left until
prejudice for failure to state a claim on which relief can be the plaintiff has the assistance of appointed counsel,
granted. which he has requested. By separate order, his request

for appointed counsel will be granted.

4 Plaintiff does not allege that he is in danger of sustaining The allegations of the complaint also are sufficient to state a
personal injury in the future as a result of Bissaillon's ~claim for deliberate indifference against defendant Buchanan,
alleged agreement not to arrest Bl@eelnmates of head of the URC. According to the complaint, the URC
Attica Correctional Facility v. Rockefelled77 F.2d ignored repeated requests by Dr. Wright that the plaintiff
375, 378 (2d Cir.1973)see also Okin v. Village of be seen by an ENT. These requests were based on the
Cornwall-)n-Hudson Police Dept577 F.3d 414 (2d recommendation of an ENT, with whom Dr. Wright had
Cir.2009). spoken regarding the plaintiff's symptoms. The complaint,

construed favorably to the pro se plaintiff, implicitly alleges

C. Déliberate Indifference Claims that Buchanan was aware of Dr. Wright's repeated requests

Plaintiff alleges that numerous individuals were deliberatelyand failed to act due to deliberate indifference.
indifferent to his serious medical needs in violation of the
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Riles v. Bannish, Not Reported in F.Supp.2d (2010)
2010 WL 3169391

The allegations of the complaint fall short of supportingof such a policy must be more than merely conclusory.
a deliberate indifference claim against Nurses Wilbur and\shcroft v. Igbal, 129 S.Ct. 1937, 1951, 173 L.Ed.2d 868
Sanders. The complaint charges these defendants with “grO(sﬁ)og) 7

incompetence.” But there is no allegation of an act or failure
to act on the part of either of them evincing conscious
disregard of a substantial risk of serious harm to the
plaintiff's health. Both attempted to provide treatment for
the plaintiff's symptoms and, although there were some

With the exception of Bannish and LaPalme, there
are no allegations that these defendants were aware of
the plaintiff's injury or involved in his treatment. To
the extent Bannish and LaPalme were made aware of

delays in responding to his complaints, neither of them plaintiff's health concerns, documents attached to the
ignored his medical needSeeDemata v. New York State complaint indicate that they did not ignore plaintiff's
Correctional Dep't of Health Service$999 WL 753142, at concerns but relayed them to Dr. Wright.

*2 (2d Cir. Sept. 17, 199¢AIthough a delay in providing

medical care may in some cases constitute deliberat®, |ntentional Infliction of Emotional Distress

indifference, this Court has reserved such classification forhe complaint includes a claim for intentional infliction of
cases in which, for example, officials deliberately delaye@motional distress undeé§ 1983 There is no recognized
care as a form of punishment; ignored a life-threateningause of action undesection 198or intentional infliction
and fastdegenerating condition for three days; or delayegk emotional distress. Accordingly, this claim is dismissed
major surgery for over two years.”)(internal citations andwithout prejudice for failure to state a claim on which relief
quotations omitted). Importantly, in contrast to Dr. Wright, can be granted.

there are no allegations of callousness on the part of Wilbur

or Sandersﬁ.Accordineg, the deliberate indifference claim
II1.Orders

against them is dismissed without prejudice for failure to state 9 ith the f . vsis. th
a claim on which relief can be granted. In accordance with the foregoing analysis, the Court enters

the following orders:

The allegation that nose packs should not have been 1) Al
used to stop the plaintiff's nosebleeds does not support
a deliberate indifference claim against Nurse Wilbur

or Nurse Sanders because there is no allegation that
either of them used or instructed the plaintiff to use nose
packs and, in any event, improper use of nose packs

would not amount to deliberate indifference. The same
is true of the allegations regarding the use of an incorrect (2) The claims for damages against defendants Blue, Wright

“smell test” (i.e. there is no indication that either of these and Buchanan in their individual capacities will proceed. No
defendants was involved in the test and the use of an other claim or defendant will be included in the case unless
incorrect would not constitute deliberate indifference in ~ a motion to amend filed in compliance wkederal Rule of
any case). The allegation that Nurse Sanders denied the Civil Procedure 15s granted by the Court.
plaintiff's medical grievance concerning the URC's delay
in responding to Dr. Wright's requests for a consult with (3) Within ten (10) business days of this order, the Clerk
an ENT also fails to support a claim against her. As iy yerify the current work addresses for defendants Blue,
she noted in the V\_"men dema_" the plaintiff was being Wright and Buchanan and mail a waiver of service of process
followed by Dr. Wright at that time. T . .
request packet to each in his individual capacity at his current
*5 The allegations of the complaint also are insufficient tayork address. If any of these defendants fails to return the
state a claim for deliberate indifference against defendanigajyver request, the Clerk will make arrangements for in-
Bannish, Marcial, Hicock, Fury, Weiskopf and LaPalme. Theyerson service by the U.S. Marshal and that defendant will be
complaint lumps these defendants together and asserts tha§uired to pay the costs of such service in accordance with
they supported a policy designed to encourage incompeteng@deral Rule of Civil Procedure 4(d)
on the part of medical staff. A prison official who is
personally responsible for creating or maintaining a policy of4) The Pro Se Prisoner Litigation Office will send a courtesy

deliberate indifference may be subject to liabilBglon v.  copy of the complaint and this order to the Connecticut
Coughlin,58 F.3d 865, 873 (2d Cir.199%)ut the allegation

claims against defendants Badeau, Ames,
McCormick, Bissaillon, Wilbur, Sanders, Bannish, Marcial,
Hicock, Fury, Weiskopf, LaPalme, Rutherford and Miranda
are hereby dismissed without prejudice for failure to state a
claim on which relief can be granted.


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999218070&pubNum=0000999&originatingDoc=Ic29a9f02a62811df84cb933efb759da4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999218070&pubNum=0000999&originatingDoc=Ic29a9f02a62811df84cb933efb759da4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999218070&pubNum=0000999&originatingDoc=Ic29a9f02a62811df84cb933efb759da4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995138395&pubNum=506&originatingDoc=Ic29a9f02a62811df84cb933efb759da4&refType=RP&fi=co_pp_sp_506_873&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_873
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995138395&pubNum=506&originatingDoc=Ic29a9f02a62811df84cb933efb759da4&refType=RP&fi=co_pp_sp_506_873&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_506_873
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018848474&pubNum=708&originatingDoc=Ic29a9f02a62811df84cb933efb759da4&refType=RP&fi=co_pp_sp_708_1951&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1951
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2018848474&pubNum=708&originatingDoc=Ic29a9f02a62811df84cb933efb759da4&refType=RP&fi=co_pp_sp_708_1951&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1951
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=Ic29a9f02a62811df84cb933efb759da4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=42USCAS1983&originatingDoc=Ic29a9f02a62811df84cb933efb759da4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR15&originatingDoc=Ic29a9f02a62811df84cb933efb759da4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR15&originatingDoc=Ic29a9f02a62811df84cb933efb759da4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004365&cite=USFRCPR4&originatingDoc=Ic29a9f02a62811df84cb933efb759da4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Riles v. Bannish, Not Reported in F.Supp.2d (2010)
2010 WL 3169391

Attorney General and the Department of Correction Lega‘fjays) from the date of this order. Discovery requests need not
Affairs Unit be filed with the court.

*6 (8) All motions for summary judgment will be filed

(5) The Pro Se Prisoner Litigation Office will send written =~ /7 X
ithin eight months (240 days) from the date of this order.

notice to the plaintiff of the status of this action along with aV

copy of this order. o )
(9) Pursuant to Local Civil Rule 9(a), a nonmoving party must

(6) Defendants will file their response to the complaint, eitheFespond to a dispositive motion within twenty-one (21) days

an answer or motion to dismiss, within seventy (70) daygf the date the motion was filed. If no response is filed, or the

from the date of this order. If the defendants choose to file af>PONS€ is not timely, the dispositive motion may be granted

answer, they will admit or deny the allegations and respond t%bsent objection.
the cognizable claims recited above. They may also include
any and all additional defenses permitted by the Federéo ordered.
Rules.
All Citations
(7) Discovery, pursuant teederal Rules of Civil Procedure
26 through37, will be completed within seven months (210 Not Reported in F.Supp.2d, 2010 WL 3169391

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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Tyus v. Newton, Not Reported in F.Supp.3d (2015)
2015 WL 1471643

2015 WL 1471643
Only the Westlaw citation is currently available.
United States District Court,
D. Connecticut.

Gerjuan TYUS, Plaintiff,
v.
Roger NEWTON, et al., Defendants.

No. 3:13—cv—1486(SRU).

|
Signed March 31, 2015.

Attorneysand Law Firms

Gerjuan Tyus, Somers, CT, pro se.

Elliot B. Spectoy David C. Yale Hassett & George, P.C.,
Simsbury, CT,Jonathan ZellnerJohn Wade Cannavino,

Jr, Ryan Ryan Deluca, LLP, Stamford, CHaren Folster

Lesperance U.S. Attorney's Office, Albany, NY, for

Defendants.

RULING ON NEW LONDON
DEFENDANTS' MOTION TO DISMISS

STEFAN R. UNDERHILL, District Judge.

Court by the defendant$yus v. City of New London, et al.,
Case No. 3:13cv1726(SRU). The present case is the lead case
and the member casgyus v. City of New London, et &ase
No. 3:13cv1726(SRU), has been closed.

On April 29, 2014, | granted the plaintiff leave to file an
amended complaint that named the City of New London,
Chief of New London Police Department Margaret Ackley,
Lieutenants Brian Wright and Todd Bergeson, Sergeant
Christina, Sergeant Kevin McBride, Officers Roger Newton,
Todd Lynch, Timothy Henderson, Melissa Schafranski,
Darrin Omara, Zelinski, Liachenko, Marcaccio, Pelchat,
Lamontagne and ATF Agents Wheeler, Scott Riordan, Robert
Harrison, Dennis Turman and Guy Thomas as defendants.
| also denied without prejudice the motion to dismiss filed
by the New London defendants and dismissed the Sixth
Amendment claims in Count 1 of the Amended Complaint
and the conspiracy claims contained in Count V of the
Amended Complaint pursuant 88 U.S.C. § 1915A(b)(1)
Thus, all claims in Count | and the conspiracy claims in
Count V of the Amended Complaint have been dismissed.
The remaining federal claims under the Fourth, Fifth and
Fourteenth Amendments and state law tort and constitutional
claims as set forth in Counts Il, lli(a), li(b), IV, V, VI,

VI, VI 1X, X, X1 and XII 1 remain pending against all
defendants in their individual and official capacities.

1 There are two counts labeled Count Ill, two counts

labeled Count IX and two counts labeled Count X. |

*1 Gerjuan Tyus is currently incarcerated at Northern
Correctional Institution in Somers, Connecticut. In October
2013, in both this Court and the Connecticut Superior Court
for the Judicial District of New London, Tyus filed a civil

rights action against defendants Roger Newton, City of New

construe the first Count Il as Count lli(a) and the second
Count Il as Count lli(b). | construe the second Count IX
as Count XI and the second Count X as Count Sée(
Amended Complaint at 21-22, 25-27).

London, County of New London, City of New London The New London defendarftshave moved to dismiss the

Police Department, Chief of New London Police Departmen€!@ims against them pursuant to Rule 12(b)6. The plaintiff has
Margaret Ackley, Lieutenants Brian Wright and Todd filed @ memorandum in opposition to the motion.

Bergeson, Sergeants Christina and Kevin McBride, Officers
Todd Lynch, Zelinski, Timothy Henderson, Liachenko,2
Marcaccio, Pelchat, Melissa Schafranski, Darrin Omara
and Lamontagne, and Bureau of Alcohol, Tobacco and
Firearms (“ATF”) Agents Wheeler, Scott Riordan, Robert
Harrison, Dennis Turman and Guy Thomas. On November
19, 2013, the defendants removed the state-court action to
this Court. Gee Tyus v. City of New London, et@hse No.
3:13cv1726(SRU), Pet. Removal, Doc. No. 1.)

On January 6, 2014, | granted a motion to consolidate the
present case with the action that had been removed to tr]i

The New London defendants include: the City of New
London, Chief of New London Police Department
Margaret Ackley, Lieutenants Brian Wright and Todd
Bergeson, Sergeant Christina, Sergeant Kevin McBride,
Officers Todd Lynch, Timothy Henderson, Melissa
Schafranski, Darrin Omara, Zelinski, Liachenko,
Marcaccio, Pelchat. Officer Roger Newton no longer
works for the City of New London. He is represented
by separate counsel, and has not moved to dismiss the
Amended Complaint.

.SStandard of Review
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Tyus v. Newton, Not Reported in F.Supp.3d (2015)
2015 WL 1471643

When deciding a motion to dismiss for failure to state a clain®fficers Henderson, Lynch, Pelchut and Newton began to
upon which relief may be granted under Rule 12(b)6, théollow the plaintiff as he drove around City of New London.
court accepts as true all factual allegations in the complaint
and draws inferences from these allegations in the light mo€&n January 18, 2011, Officers Henderson and Lamontagne
favorable to the plaintiffSeeScheuer v. Rhoded16 U.S. pulled the plaintiff over because they claimed the light
232, 236 (1974)Flores v. Southern Peru Copper Corp43  on his marker plate was out. The officers claimed they
F.3d 140, 143 (2d Cir.2003Yhe court's review is limited smelled the odor of marijuana in the car and asked the
to “the facts alleged in the pleadings, documents attached pkintiff to exit the vehicle. Officer Lamontagne searched the
exhibits or incorporated by reference in the pleadings anplaintiff and removed cash and a knife from his pockets and
matters of which judicial notice may be tak8afinuels v. Officer Henderson searched the plaintiff's vehicle. Officers
Air Transport Local 504992 F.2d 12, 15 (2d Cir.1993) Henderson and Lamontagne then returned the cash and the
The court considers not whether the plaintiff ultimately will knife to the plaintiff and issued him a warning ticket for the
prevail, but whether he has asserted sufficient facts to entittefective marker plate light.
him to offer evidence to support his claiiBeeYork v.
Association of Bar of City of New Yok36 F.3d 122, 125 On January 22, 2011, Officers Henderson and Newton pulled
(2d Cir.), cert. deniedg37 U.S. 1089 (2002) the plaintiff over because his vehicle had no front marker
plate. The officers said they smelled the odor of marijuana in
*2 In reviewing the complaint in response to a motion tahe plaintiff's car and asked him to exit the vehicle. Officer
dismiss, the court applies “a ‘plausibility standard,” whichNewton then searched the plaintiff. During the search, Officer
is guided by two working principlesdshcroft v. Igbal556  Newton repeatedly reached into the plaintiff's pockets and
U.S. 662, 129 S.Ct. 1937, 1949 (2008iyst, the requirement gripped the plaintiff's buttocks and crotch. Officer Newton
that the court accept as true the allegations in the complairemoved cash and a knife from plaintiff. After the search,
“ ‘is inapplicable to legal conclusions,” and ‘[tlhreadbare Officer Newton returned the cash and the knife to the plaintiff
recitals of the elements of a cause of action, supported @nd issued him a ticket for failure to display a front marker
mere conclusory statements, do not sufficélatris v. Mills,  plate.
572 F.3d 66, 72 (2d Cir.2009juotinglgbal, 129 S.Ct. at
1949. Second, to survive a motion to dismiss, the complaint*3 Sergeant Kevin McBride verified the report prepared by
must state a plausible claim for relief. Determining whetheOfficer Newton regarding the stop and search of the plaintiff
the complaint states a plausible claim for relief is “ ‘a contexton January 22, 2011. When the plaintiff later attempted to
specific task that requires the reviewing court to draw on itghallenge the traffic violation, a clerk at the Norwich Superior
judicial experience and common sensdd “ (quotinglgbal, = Court informed him that there was no traffic violation on
129 S.Ct. at 1950 Even under this standard, however, therecord.
court liberally construes pro secomplaint.SeeErickson v.
Pardus,551 U.S. 89, 94 (200JA document filedpro seis ~ On February 5, 2011, Officer Newton pulled the plaintiff
to be liberally construed and a pro se complaint, however iaver for failure to display a front marker plate and for having
artfully pleaded, must be held to less stringent standards théinted car windows. Officer Marcaccio arrived at the scene
formal pleadings drafted by lawyers.per curiam) (internal  just after Officer Newton pulled the plaintiff over. Officer
guotation marks and citations omitted). Newton asked the plaintiff to exit the vehicle. Officers Lynch
and Pelchat then arrived at the scene.

Il. Facts Officer Newton conducted a search of the plaintiff. He

The facts as they relate to the defendants identified as the N%beatedly reached into the plaintiff's pockets and forcefully
London defendants are taken from the Amended Complainfaphed under and reached up into the plaintiff's buttocks and
and are assumed to be true for purposes of this motion. Rqich area during the search. Officer Newton removed cash
October 2010, a jury in this Court acquitted the plaintiff;g 4 knife from the plaintiff. Officers Pelchat and Marcaccio

of all federal criminal charges in connection with an arrest;qq by and observed the search. Officers Newton, Lynch,
that occurred in November 2008ee United States, et al. V. pg|chat and Marcaccio arrested the plaintiff on charges of

Muller, et al.,No. 3:09cr247(RNC) (Judgment of Acquittal carrying a dangerous weapon and possession of a weapon in
after Jury Trial, Doc. No. 494). After his release from custody,
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Tyus v. Newton, Not Reported in F.Supp.3d (2015)
2015 WL 1471643

a motor vehicle. Officer Marcaccio transported the plaintiffauthorized a body-cavity search of the plaintiff. Officers
to the New London Police station. Newton and Henderson conducted the search as Lieutenant
Bergeson looked on.
At the station during booking, Officer Lynch searched the
plaintiff again. Sergeant Christina then authorized a bodyon March 4, 2011, ATF Agents Riordan and Wheeler
cavity search of the plaintiff without seeking permission fromtransported the plaintiff to federal court for his arraignment on
the Chief of Police. Officers Newton, Lynch and Pelchatthe charge of possession of narcotics with intent to distribute
escorted the plaintiff to a room in order to perform the bodyn violation of federal criminal statuted U.S.C. 88§ 841(a)
cavity search. Officer Lynch put the plaintiff in a choke- (1) and(b)(1)(B)(iii). On February 17, 2012, the United States
hold from behind and slammed him to the floor while Officermoved to dismiss the federal criminal charges against the
Pelchat and Sergeant Christina looked on. Sergeant Christip&intiff after they became aware that one of the arresting New
threatened to use a taser on the plaintiff. Officer Newtorh.ondon Police officers had been identified as having planted
pulled the plaintiff's pants down, conducted a body cavitydrugs on a suspect during an arr8se United States v. Tyus,
search and retrieved two plastic bags that allegedly containétb. 3:11cr45(EBB) (Doc. No. 71.) On February 21, 2012, the
narcotics. federal judge assigned to the plaintiff's criminal case, granted
the motion to dismissSge idat Doc. No. 72.) Tyus claims
After the search, officers charged the plaintiff with additionalthat the State of Connecticut later dismissed the weapon and
criminal violations including: interfering with a police drug charges that were the basis for his arrest on February 5,
officer, possession of drug paraphernalia, possession @011.
marijuana, possession of marijuana within 1500 feet of a
housing project, possession of crack cocaine with intent to sell

and possession of crack cocaine with intent to sell within 1504 !- Discussion o
feet of a housing project. Lieutenant Brian Wright verified T"€ New London defendants argue that the plaintiff has

the criminal complaint report prepared by Officer Newtonfailed: (1) to assert any facts regarding Officers Zelinski and
regarding the stop and searches of the plaintiff on Februaty@chenko; (2) to state a claim of false arrest with regard

5, 2011. Subsequently, the plaintiff was able to post bond arf@ the February 5, 2011 and March 3, 2011 arrests; (3)
officers released him from custody. to allege the personal involvement of defendants Ackley,

Wright, Bergeson, Christina and McBride in the alleged

On February 28, 2011, a United States Magistrate Judd‘é)nstitutional violations; (4) to allege that a private right of
issued a warrant for the plaintiff's arrest on federal criminafiction exists undeArticle |, sections 79 and 10 of the
charges based on the narcotics found on the plaintiff duringonnecticut Constitutiar(5) to allege facts to state a claim
the body cavity search conducted on February 5, 2019f negligent or intentional infliction of emotional distress;
by New London officersSee United States v. Tyusp. and (6) to state a claim of municipal liability against the
3:11cr45(EBB) (Docket Entry 1.) On March 3, 2011, OfficersCity of New London. The plaintiff's opposition to the motion
Newton, Omara, Henderson and Schafranski stopped tf¢dldresses some of these arguments.

plaintiff's vehicle because there was an outstanding federal

warrant for his arrest. Officer Newton asked the plaintiffAS @ Preliminary matter, the motion to dismiss includes

to exit the vehicle because he said he smelled the odor 8fSection on the conspiracy claims that were included in
marijuana in the car. the Amended Complaint in Count V. On April 29, 2014,

I dismissed the conspiracy claims without prejudice to
*4 Officer Newton conducted a search of the plaintiffthe plaintiff's re-pleading those claims within thirty days.
as Officers Omara, Henderson and Schafranski looked off€cause the plaintiff did not re-plead the conspiracy claims,
Officer Newton forcefully grabbed under and reached ugh0Se claims are not in the case.
into the plaintiff's buttocks and crotch area while searching
him. Officer Newton removed cash and a knife from the

laintiff ted the plaintiff t to th tstand A. Officers Zelinski and Liachenko
plaintitt, arreste € plaintitt pursuant fo the outstan _|n he defendants argue that the plaintiff has failed to assert
federal arrest warrant as well as on charges of possession of . . L
dangerous weapon and then transported him to the Ne%\r/]y facts with regard to conduct by Officers zelinsk
a 9 , p. , P ) and Liachenko. The plaintiff identifies these defendants as
London Police station. At the station, Lieutenant Bergeson .
employees of the New London Police Department.
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The defendants contend that the plaintiff has failed to state
Other than in the section of the Amended Complaint including claim of false arrest regarding both the February 5, 2011
a description of each defendant, the plaintiff does noand March 3, 2011 arrests. The defendants argue that there
otherwise refer to Officers Zelinski and Liachenko. As suchwas probable cause to arrest the plaintiff on February 5, 2011
the plaintiff has not alleged that either defendant violateénd the arrest by Officer Newton on March 3, 2011 was made
his federally or constitutionally protected rights or his rightspursuant to a valid arrest warrant.
under state law.

The Fourth Amendment's protections include the right to
*5 In his response to the motion to dismiss dated Julpe free from unreasonable “seizureSgeWeyant v. Okst,
6, 2014, the plaintiff alleges that Officers Zelinski and101 F.3d 845, 852 (2d Cir.1996An allegation that a
Liachenko were present during Officer Newton's friskcriminal prosecution was initiated against an individual
search of him on January 22, 2011. The plaintiff may notwithout probable cause arises under the Fourth Amendment
however, amend the amended complaint in a memorandumiather than the Fourteenth Amendment's substantive due
opposition to a motion to dismisSee, e.gWright v. Ernst  process provisiorSeeAlbright v. Oliver,510 U .S. 266, 274—
& Young LLP,152 F.3d 169, 178 (2d Cir.1998Jeclining 75 (1994)
to address merits of claim that “does not appear anywhere
in the amended complaint and did not enter the case untiClaims for false arrest or malicious prosecution, brought
[the plaintiff] mentioned it for the first time in her opposition under Bection] 19830 vindicate the Fourth and Fourteenth
memoranda to the motion to dismissNalia v. Napolitano, Amendment right to be free from unreasonable seizures, are
986 F.Supp.2d 169, 184 (E.D.N.Y.201@3Plaintiff cannot  ‘substantially the same’ as claims for false arrest or malicious
amend [his] complaint by asserting new facts or theorieprosecution under state lawdcks v. Tavernier316 F.3d
for the first time in opposition to Defendants' motion t0128, 134 (2d Cir.2003)Under Connecticut law, “ ‘[flalse
dismiss”) (internal quotation marks and citations omitted)imprisonment, or false arrest, is the unlawful restraint by
Allah v. Poole,506 F.Supp.2d 174, 193 (W.D.N.Y.2007) one person of the physical liberty of another.Rtisso v.
(“Da memorandum of law or other motion papers are noCity of Bridgeport,479 F.3d 196, 204 (2d Cir(guoting
proper vehicles by which to raise claims that are not assertéutlaw v. City of Meriden43 Conn.App. 387, 392, 682
in the complaint”). A.2d 1112, 1115 (1996¢ert. deniech22 U.S. 818 (2007)

“It is well-established that probable cause is a complete
I will not grant the plaintiff leave to file a second amendeddefense to claims of false imprisonment and false arrest.”
complaint to add allegations against defendants Zelinski antbhnson v. Ford496 F.Supp.2d 209, 213 (D.Conn.2007)
Liachenko because any claims against them regarding throbable cause only exists when police officers have

January 22, 2013 search would be barred by the statute of knowledge or reasonably trustworthy information of facts
limitations. SeeLounsbury v. Jeffrie25 F.3d 131, 134 (2d and circumstances that are sufficient to warrant a person of
Cir.1994) (holding that, in Connecticut, the general three-easonable caution in the belief that the person to be arrested
year personal injury statute of limitations period set forth@s committed or is gommittingacrimWEyant v. Oks,01 _

in Connecticut General Statutes § 52— The appropriate F.3d 845, 852 (2d Cir.1996yrobable cause does not require
limitations period for civil rights actions asserted undgr @ police officer to be certain that the individual arrested will
U.S.C. § 198B The motion to dismiss is granted with respect?® Prosecuted §uccessfu|$eeKrause v. Bennetg87 F.2d

to defendants Zelinski and Liachenko for failure to state #62, 371 (2d Cir.1989)

claim on which relief may be granted.
*6 Probable cause is presumed when the arrest is made

3 it is doubtful that T d all lausible clai pursuant to a warrant issued by a neutral magist&se.
IS doubtiu a us coula allege a plausibie claim . .
. | hat Ty ge a play Walczyk v. Ri0,496 F.3d 139, 155-56 (2d Cir.2007)
against Zelinski and Liachenko for failing to intervene to . i
(“Ordinarily, an arrest or search pursuant to a warrant issued

stop the frisk search on January 22, 2011. Frisk searches ) )
are generally brief and the squeezing alleged to have by a neutral magistrate is presumed reasonable because such

occurred while Tyus's pockets were searched is unlikely warrants may issue only upon a showing of probable cause.”).
to have been readily observable. A plaintiff can overcome this presumption by demonstrating

that his right not to be arrested without probable cause was
B. False Arrest Claims violated when “the officer ...'knowingly and intentionally, or
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with reckless disregard for the truth, made a false statement Marcaccio arrested him pursuant to an arrest warrant issued

or omitted material information,” and where “such false orby a federal magistrate judge. There are no timely allegations

omitted information was ‘necessary to the finding of probabléo overcome that presumption. Accordingly the plaintiff's

cause.’ “Soares v. Connectici@,F.3d 917, 920 (2d Cir.1993) false arrest claim fails. The motion to dismiss is granted with

(citations omitted). respect to the claim that defendants Newton, Lynch, Pelchat
and Marcaccio falsely arrested him on March 3, 2011.

1. March 3, 2011 Arrest
The defendants argue that Officer Newton had probable caugeFebruary 5, 2011 Arrest
to arrest the plaintiff on March 3, 2011 because a valid arrest7 The defendants contend that Officer Newton had
warrant had been issued by a federal Magistrate Judge. Theobable cause to arrest the plaintiff on a charge of carrying
plaintiff concedes that an arrest warrant had been issued fardangerous weapon on February 5, 2011. Tyus alleges that
his arrest on federal criminal charges. There are no allegatio@ficer Newton did not have probable cause to search or
that ATF Agent Riordan, who applied for the arrest warrantarrest him after pulling him over for a traffic violation that
materially misled the Magistrate Judge into believing thatlay. He alleges that Officer Newton claimed to have smelled
probable cause existed for the plaintiff's arrest. marijuana in his vehicle after he pulled him over for a traffic
violation, and that based on his suspicion that the plaintiff had
In opposition to the motion to dismiss, the plaintiff now been using marijuana in the vehicle, Officer Newton ordered
contends that the affidavit of ATF Agent Riordan containechim to step out of his car so that he could conduct a pat-
inaccurate information. The plaintiff did not include thosedown search. The plaintiff alleges that the pat-down search
allegations in the Amended Complaint. The plaintiff maywas more intrusive than necessary. The plaintiff claims that
not now amend his Amended Complaint by asserting neW@fficer Newton found a knife in his possession, which was
allegations regarding the of veracity of statements in théhe same knife that he had possessed when he was pulled
affidavit in support of the arrest warrant in his memorandunover on January 18 and 22, 2011. The officers who pulled the
in opposition to the motion to dismisSee, e.g.Wright v.  plaintiff over on those two prior occasions, one of whom was
Ernst & Young LLP152 F.3d 169, 178 (2d Cir.1998yalia  Officer Newton, did not arrest the plaintiff on weapon or any
v. Napolitano, 986 F.Supp.2d 169, 184 (E.D.N.Y.2013) other charges, but instead permitted him to leave with only
Allah v. Poole,506 F.Supp.2d 174, 193 (W .D.N.Y.2007) a traffic violation citation. On February 5, 2011, however,
I will not grant the plaintiff leave to file a second amendedOfficers Newton, Lynch, Pelchat and Marcaccio decided to
complaint to add new allegations regarding the viabilitycharge the plaintiff with possession of a dangerous weapon
of the warrant for his arrest because any such false arremtd possession of a weapon in a motor vehicle in violation of
claim would be barred by the statute of limitatio@®e Connecticut General Statutes 88 29-aB853—-206
Wallace v. Kato549 U.S. 384, 388-89 (2007statute of
limitations for a claim of false arrest, which is a “species"The plaintiff contends that probable cause did not exist for the
of false imprisonment, begins to run “when the alleged falssearch that took place outside his vehicle because there was
imprisonment ends.”An alleged false imprisonment endsio basis for Officer Newton's suspicion of marijuana use. The
when “the victim becomes held pursuant to [legal] process—defendants do not address the legality of the pat-down search.
when, for example, he is ... arraigned on charges.”) (emphasifie plaintiff also argues that the type of knife he possessed

omitted).* did not have the necessary characteristics to be illegal to
carry under the relevant statute, and that no reasonable officer
4 would believe otherwise, so there was no probable cause to

The docket in the plaintiff's federal criminal case reflects

) : ) arrest him. But even if there was probable cause to arrest him
that he was arraigned on April 8, 208ke United States P

v. TyusNo. 3:11cr45(EBB) (Docket Entry No. 16.) The for carrying the knife, it never would have been discovered
plaintiff first asserted that the search warrant affidavit but for the Challelzr?ged pat—df)wn search. If, as Tyus alleges,
was inaccurate in his memorandum in opposition to the the alleged suspicion of marijuana use was pretextual and the
motion to dismiss, which was filed on July 9, 2014, more search unlawful, then the knife was fruit of the poisonous
than three years later. tree. The plaintiff also argues that probable cause did not exist
Probable cause for the plaintiff's arrest on March 3 201&or the additional criminal charges that were brought against
rm'm after the body cavity search was conducted at the New

is presumed because Officers Newton, Lynch, Pelchat a )
London Police Department later on February 5, 2011, but the
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defendants do not address that claim or the claim regardirigliowing Igbal. SeeRispardo v. Carlone770 F.3d 97, 117
the legality of the body cavity search. (2d Cir.2014)("We have not yet determined the contours of
the supervisory liability test ... aftégbal.”); Grullon v. City
| conclude that the plaintiff has asserted sufficient fact®f New Haven720 F.3d 133, 139 (2d Cir.201@)oting that
to state a plausible claim that Officers Newton, Lynchdecision inigbal‘may have heightened the requirements for
Pelchat and Marcaccio arrested him without probable caushowing a supervisor's personal involvement with respect to
on February 5, 2011. The motion to dismiss is denied witleertain constitutional violations,” but finding it unnecessary
respect to the claim of false arrest in connection with théo reach the impact dfjbal on the personal involvement
February 5, 2011 arrest on dangerous weapon charges. requirements set forth i@olon, 58 F.3d at 878 Because
it is unclear whethelgbal overrules or limitsColon, | will
continue to apply the categories for supervisory liability set

C. Personal Involvement of Chief of Police Ackley, forth in Colon.

Lieutenants Wright and Bergeson and Sergeants
Christinaand McBride
*8 The defendants argue that the plaintiff has failed td. Chief Ackley
sufficiently allege the involvement of supervisory officials The defendants contend that the plaintiff has not alleged
Chief Ackley, Lieutenants Wright and Bergeson, andthat Chief Ackley was personally involved in the traffic
Sergeants Christina and McBride in the alleged violationstops, searches or arrests of the plaintiff. The plaintiff alleges
of the plaintiff's constitutional rights. To recover moneythat Chief Ackley, as a supervisor and administrator who is
damages undesection 1983 the plaintiff must show responsible for the discipline of police officers, should have
that these defendants were personally involved in th&nown about the misconduct that occurred when members
constitutional violationsSeeColon v. Coughlin58 F.3d 865, of the New London Police Department pulled him over for
873 (2d Cir.1995)Supervisory officials cannot be held liable alleged traffic violations, searched him and arrested him
undersection 1983olely for the acts of their subordinates.in 2011. The plaintiff generally alleges that there was a
SeeAyers v. Coughlin780 F.2d 205, 210 (2d Cir.1985) breakdown in the City's policies and inadequate review of
arrests made by New London Police officers.
The plaintiff may show personal involvement by
demonstrating one or more of the following criteria: (1) the*9 These allegations are conclusory and are not supported
defendant actually and directly participated in the allegedby any facts. There are no factual allegations to suggest
unconstitutional acts; (2) the defendant failed to remedy that Chief Ackley was aware of the incidents involving
wrong after being informed of the wrong through a reporthe plaintiff in January, February and March 2011. Nor
or appeal; (3) the defendant created or approved a policjoes the plaintiff allege that he or anyone else put Chief
or custom that sanctioned objectionable conduct that ros&ckley on notice of alleged unconstitutional conduct by New
to the level of a constitutional violation or allowed suchLondon Police officials. The plaintiff has failed to allege the
a policy or custom to continue; (4) the defendant wapersonal involvement of Chief Ackley in the violations of
grossly negligent in supervising the correctional officers whdnis constitutional rights. The motion to dismiss is granted
committed the constitutional violation; and (5) the defendantvith respect to the claims against defendant Ackley in
failed to take action in response to information regardindner individual capacity on the ground of lack of personal
the occurrence of unconstitutional conduseeColon, 58  ;,volvement?
F.3d at 873citation omitted). In addition, the plaintiff must
demonstrate an affirmative causal link between the inactiog
of the supervisory official and his injurgeePoe v. Leonard,
282 F.3d 123, 140 (2d Cir.2002)

Tyus does not appear to seek any declaratory or
injunctive relief against defendant Ackley, and to the
extent that he seeks to include any claim against her
in her official capacity, it is duplicative of his claim

In Ashcroft v. Igbal556 U.S. 662 (2009jhe Supreme Court of municipal liability against the City of New London,

held that a supervisor can be held liable only “through the discussed below. Accordingly, the motion to dismiss
official's own individual actionsltl. at 676 That decision is granted with respect to all claims against defendant
arguably casts doubt on the continued viability of some of Ackley in her official capacity as well.

the categories for supervisory liability. The Second Circuit,
however, has not revisited the criteria for supervisory liability
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officials, and practices so persistent and widespread as to

2. Lieutenant Wright and Sergeant McBride practically have the force of lawCbnnick v. Thompsori;31
The plaintiff claims that Sergeant Kevin McBride verified theg ¢ 1350 1359 (2011)

report prepared by Officer Newton regarding the stop and

search that occurred on January 22, 2011. The plaintiff alleges;g A municipality, however, cannot be held liable “solely
that Lieutenant Brian Wright verified the criminal complaint pacause it employs a tortfeasor—or in other words ... on

report prepared by Officer Newton regarding the stop angd respondeat superior theoiyidnell, 436 U.S. at 691

searches that occurred on February 5, 2011. Instead, municipal liability may be established if a plaintiff
can “demonstrate that, through its deliberate conduct, the
The plaintiff contends that by signing off on the incidenty, nicipality was the moving force behind the alleged injury”
reports defendants McBride and Wright became aware Qfy that “action pursuant to official municipal policy or custom
the January 22, 2011 traffic stop and pat-down searcfysed the alleged constitutional injuyash v. Cnty of Erie,

conducted by Officers Newton and Henderson and thgss F 34 324, 333 (2d Cir.201(internal quotation marks
February 5, 2011 traffic stop, pat-down search, and body,q citations omitted).

cavity search conducted by Officers Newton, Lynch, Pelchat

anq Marc.ac.cio as well as his a.rrerst by those office:\r:.; O municipal policy may be pronounced or tacit and reflected
various criminal charges. The plaintiff has alleged sufficient, aither action or inaction. In the latter respect, a city's

facts to plausibly demonstrate that defendants Wright a”ﬂolicy of inaction in light of notice that its program will
McBride became aware of the illegal traffic stops, searcheg,yse constitutional violations is the functional equivalent of
and false arrest of the plaintiff, but failed to take any actiory yecision by the city itself to violate the Constitutideh.”

to correct t_hat_ unfzonstit.utional conduct. Accordingly, _th_eat 334(internal quotation marks and citation omitted). Thus,
motion to dismiss is denied on the ground that the plaintiff, plaintiff may “establish municipal liability by showing
has alleged no facts against defendants Wright and McBridg 4 4 municipal policy or custom existed as a result of
regarding the traffic stops, searches and seizure of the plaintiffe mynicipality's deliberate indifference to the violation
that occurred on January 22, 2011 and February 5, 2011. ¢ constitutional rights, either by inadequate training or

supervision.Russo v. City of Hartford341 F.Supp.2d 85,

3. Sergeant Christina and Lieutenant Bergeson 107/(B.Conn.2004)

The plaintiff has alleged that Sergeant Christina authorized. = ) .
. Liability based on a failure to train is the most tenuous form
and was present for the body cavity search conducted b . o i
f municipal liability underMonell.To state a claim under

Officers Newton on February 5, 2011. In addition, the tion 1983" icinality's failure to train it |
plaintiff has alleged that Lieutenant Bergeson authorized th_%:ec on a municipality's failure fo frain 1ts employees

body cavity search conducted by Officers on March 3, 2011|n a relevant respect must amount to deliberate indifference

- . . . .""to the rights of persons with whom the untrained employees
The plaintiff claims that both searches were illegal, intrusive, .g P P y.

i . come into contact. Only then can such a shortcoming
and unconstitutional. | conclude that those allegations

demonstrate the involvement of defendants Christina an,%e properly thought of as a city policy or custom that

. . . ._Iis actionable undesection 1983Connick, 131 S.Ct. at
Bergeson in the various searches of the plaintiff. The monoE 59-60 (citing Cant Harris. 489 U.S. 378. 388
to dismiss is denied with respect to defendants Christina anc? —60 (citing Canton v. Haris, e ' -

. 89 (1989) (internal quotation marks omitted)). The most
Bergeson on the ground of lack of personal involvement. i N
important consideration is “whether the facts demonstrate the

policymaker's failure to train or supervise was the result of
D. Municipal Liability a ‘conscious choice’ rather than mere negligerfaariesty

The defendants argue that the plaintiff has failed to state America v. Town of West Hartfor861 F.3d 113, 128 (2d
claim of municipal liability against the City of New London. Cir.2004)(quotingCanton,489 U.S. at 389

In order to impose liability on a municipal entity undection

1983for a violation of constitutional rights, a plaintiff must Here, the plaintiff claims that he suffered violations of
show that the violation was caused by a municipal policy ofis constitutional rights because the City of New London
custom.SeeMonell v. N.Y. Dep't of Soc. Serva36 U.S. failed to properly train the members of the New London
658, 694 (1978)Municipal policies “include[ ] the decisions Police Department in how to conduct pat-down and body
of a government's lawmakers, the acts of its poIicymakin@aVity searches. In addition, the plaintiff's allegations may be
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Tyus v. Newton, Not Reported in F.Supp.3d (2015)
2015 WL 1471643

construed to state a claim that there was a policy or custoaof New London on ground that non-conclusory allegations
of New London Police officers to engage in pretextual oof one prior incident of falsifying a police report and
arbitrary traffic stops, detentions, searches and arrests withomanufacturing criminal charges in addition to the two
reasonable suspicion or cause. The plaintiff suggests that threidents of manufactured criminality in amended complaint
City of New London failed to properly train its officers to raised plausible inference that City had informal custom of
prevent the unconstitutional conduct that occurred during thilerating misconduct by its officers and that custom caused
multiple traffic stops and searches, as well as his arrest the plaintiff's constitutional violations)Castilla v. City of
2011. New York,No. 09 Civ. 5446(SHS), 2012 WL 3871517,
at * *4-5 (S.D.N.Y. Sept. 6, 2012(denying motion for
The plaintiff generally alleges that there were repeategudgment on the pleadings regarding municipal liability
complaints of constitutional violations and a pattern ofbecause plaintiff alleged “a string of incidents in which she
police misconduct, but refers to another specific incidentvas victimized by multiple officers in multiple locations,
that occurred in October 2010, and involved a trafficboth on and off City property” as well as “various other
stop by Officer Newton that resulted in an arrest afteinstances of male police officers taking sexual advantage of
narcotics were allegedly found near the suspect's vehicle. Temales under their custody or controlRJichael v. County
charges against the individual were subsequently dismissed NassauNo. 09—-CV-5200(JS)(AKTR010 WL 3237143,
after a videotape taken at the scene of the traffic stopt *4 (E.D.N.Y. Aug. 11, 2010jdenying motion to dismiss
allegedly showed Officer Newton planting narcotics near thenunicipal liability claims against County because multiple
individual's vehicle. The plaintiff also mentions an incidentdenials of plaintiff's rights over a long, continuous time
during which an unidentified officer allegedly slapped aperiod by at least five officers created “plausible inference
woman at a casino nightclub and another incident duringhat Nassau County has an informal policy or custom of at
which unidentified officers allegedly punched and pepperleast tolerating police misconduct ... Likewise, the alleged
sprayed a man who needed to be taken to the hospital fromvolvement of numerous officers, the mocking Plaintiff
a detoxification center. allegedly received when invoking his right to counsel, and the
headquarters location, suffices to suggest that Nassau County
*11 “A pattern of similar constitutional violations poorly trained and/or supervised its officers concerning the
by untrained employees is ‘ordinarily necessary’ toneed not to violate suspects’ civil rights.”). Accordingly, the
demonstrate deliberate indifference for purposes of failurenotion to dismiss is denied with respect to the claims against
to train."Connick, 131 S.Ct. at 136@quoting Bryan Cty. the City of New London.
v. Brown, 520 U.S. 397, 409 (1997)The plaintiff has
alleged that in the first three months of 2011, New London
Police officers pulled him over three times for alleged trafficE- Connecticut Constitutional Claims
violations, conducted intrusive pat-down searches on at leastt2 The plaintiff alleges that defendants Wright, Christina,
three occasions, searched his vehicle without permission ongWton and Lynch violated his rights undérticle |,
least one occasion, and arrested him without probable causgctions 7and10, and all individual defendants violated his

on one occasion. In addition, officers conducted body cavitf/dnts underArticle I, sections %and10 of the Connecticut
searches on two occasions. Constitution Article 1, section 7 of the Connecticut

Constitution provides that “people shall be secure in their
In view of the number of alleged unconstitutional traffic PErSONs, houses, papers and possessions from unreasonable
stops, searches, and arrests involving the plaintiff and Searches and seizures; and no warrant to search any place, or
least one other individual prior to the incidents involving!© S€ize any person or things, shall issue without describing
the plaintiff, | conclude that the plaintiff has alleged them as nearly as may be, nor without probable cause
sufficient facts to state a plausible claim that the City ofUPPorted by oath or affidavi€onn. Const. art. 1, 8.7
New London had a custom or policy of tolerating poIiceArtiCle 1, section Yrovides that [n]Jo person shall be arrested,
misconduct and acted with deliberate indifference by poorijiétained or punished, except in cases clearly warranted by
training or supervising its officers regarding motor vehicle!l@w.” €onn. Const. art. 1, 8Axticle 1, section 1(provides

stops, detentions, pat-down and body cavity searches, aHfipt “[alll courts shall be open, and every person, for an
arrests.See Goode v. Newton2013 WL 1087549, at *8 injury done to him in his person, property or reputation, shall

(D.Conn. Mar. 14, 2013jdenying motion to dismiss City have remedy by due course of law, and right and justice


http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024879663&pubNum=0000708&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_708_1360&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_708_1360
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997097704&pubNum=0000780&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_780_409&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_409
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997097704&pubNum=0000780&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=RP&fi=co_pp_sp_780_409&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)#co_pp_sp_780_409
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030146710&pubNum=0000999&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030146710&pubNum=0000999&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028568113&pubNum=0000999&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028568113&pubNum=0000999&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028568113&pubNum=0000999&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022790999&pubNum=0000999&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022790999&pubNum=0000999&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000353&cite=CTCNART1S7&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000353&cite=CTCNART1S7&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000353&cite=CTCNART1S10&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000353&cite=CTCNART1S9&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000353&cite=CTCNART1S10&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000353&cite=CTCNART1S10&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000353&cite=CTCNART1S7&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000353&cite=CTCNART1S7&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000353&cite=CTCNART1S7&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000353&cite=CTCNART1S9&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000353&cite=CTCNART1S9&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000353&cite=CTCNART1S10&originatingDoc=I16ba2674d92611e4b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

Tyus v. Newton, Not Reported in F.Supp.3d (2015)
2015 WL 1471643

administrated without sale, denial or del@ohn. Const. art.  *13 The defendants argue that Bieettedecision does not
1,810 imply a damages cause of action against a municipality. Thus,
they move to dismiss the claims undticle |, sections
7 and9 of the Connecticut Constituticergainst the City of

1. Articlel, Section 10 o ~ New London. Research has revealed no Connecticut case
The defenglants contend that the plalntlff has no Privalfaw recognizing municipal liability for violations of Article
right of action for money damages undweticle |, section | gactions seven or nine of the Connecticut Constitution.

10. There are no cases in which a Connecticut court ha§eeBazzano v. City of HartfordJo. CV 980584611S, 1999

recognized a private right of action undeticle |, section 10y, 1097174 at * (Conn.Super.Ct. Nov. 18, 1999) (granting
of the Connecticut Constitutio®eeSentementes v. General otion to strike claim against municipality for violations

Elec. Co.,Civil Action No. 3:14-CV-00131(VLB), 2014 ot connecticut Constitution Article Firssections 7and 9

WL 2881441, at *10 (D. Conn. June 25, 201dmissing  pecause “the deterrent effects of Bigensremedy [against
claim that defendants violatedifticle I, section 10 of the ¢ officers] would be lost if the court was to imply a
Connecticut state constitution[because] Connecticut courts damages cause of action directly against the municipality and
do not recognize a private right of action under that clause”) supervisor”). Accordingly, the motion to dismiss is granted

Thibault v. Barkhamsted Fire DistNo. CV126008093S, \yith respect to the claims under the Connecticut Constitution
2013 WL 6038259, at *4 (Oct. 21, 2013jefusing to against the City of New London.

“recognize a cause of action for alleged violations of article

first, § 10 qf the Connecticut constitutionMarinella V. pyrsyant toBinette, the search and seizure claims under

Town of DarienNo. 3107_CV_910(CFD)'20_10 WL 3123298, the Fourth Amendment will proceed against defendants
at*5 (D.Conn. Aug. 9, 201@o cause of action underticle  \\yight, Bergeson, Christina, McBride, Lynch, Henderson,

I, sections &r 10 of the Connecticut constitutiprinstead,  \jarcaccio. Pelchat. Melissa Schafranski. Omara and
the Connecticut Supreme Court has held to the contrary gmontagne. The motion to dismiss is denied against those

Binette v. Sgb0244 Cor_m. 23, 32, 719 A.2d 688, 691-gefendants with respect to the claims under the Connecticut
92 (1998)(Article 1, section 1@oes not itself create new congiitution's search and seizure provisions set forth in
substantive rights but, instead protects access to our stat®sicle | sections &And9.

courts” and no direct constitutional action for damages exists
under this section). Accordingly, the motion to dismiss is
granted with respect to the claims for money damages under I nfliction of Emotional Distress and Negligence
Article 1, section 10 of the Connecticut Constitution Claims
In Counts VIl and IX, the plaintiff alleges that the defendants
subjected him to assault and battery, mental and emotional
2.Articlel, Sections7and 9 distress and physical pain. In addition, the plaintiff claims
In Binette v. Saba244 Conn. 23, 25-26, 710 A.2d 688, 6894t the defendants’ conduct constituted gross negligence. The

(1998) the Connecticut Supreme Court relied&imens v.  gefendants argue that the claims for negligence and infliction
Six Unknown Named Agens of Federal Bureau of Narcoticgs amotional distress should be dismissed.

403 U.S. 388 (1971)o recognize a private cause of action
for monetary damages against municipal police officers fop cjaim for intentional infliction of emotional distress
violations of Article 1, sections ‘&nd9 of the Connecticut requires a plaintiff to prove “that the [defendant] intended
Constitutionbased on an alleged unreasonable search aRg nict emotional distress or that he knew or should have
seizure and unlawful arrest. Tyus has asserted no facts gown” that his conduct would cause emotional distress,
suggest that Chief Ackley was involved in or aware Ofhat the conduct was extreme and outrageous,” that the
searches conducted by officers or arrests of the plaintiff madpﬂaintiff's distress was caused by the defendant's conduct
in January, February or March 2011. Thus, the plaintiff hagng that the plaintiff suffered severe emotional distress.
failed to allege that defendant Ackley violated his rightSAppIeton v. Bd. of Ed254 Conn. 205, 210, 757 A.2d 1059,
under the Connecticut Constitution. The motion to dismiss igpg2 (2000)citation omitted). To state a claim of negligent
granted with respect to the claims undeticle |, sections nfiiction of emotional distress, a plaintiff must plead that
7 and9 of the Connecticut Constitutiomgainst defendant «(1) the defendant's conduct created an unreasonable risk
Ackley. of causing the plaintiff emotional distress; (2) the plaintiff's
distress was foreseeable; (3) the emotional distress was severe
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Tyus v. Newton, Not Reported in F.Supp.3d (2015)
2015 WL 1471643

enough that it might result in illness or bodily harm; andLiac_henko, the claims undgkrticle |, gections 7and 9
(4) the defendant's conduct was the cause of the pIaintiﬂ‘%gaInSt defendants Ackley and the City of New London,

distress.Carrol v. Allstate Ins. C0262 Conn. 433, 444. 815 all claims against defendant Ackley in her individual and
A.2d 119 (2003) ’ ’ official capacities, the claim that defendants Officers Newton,

Lynch, Pelchat and Marcaccio falsely arrested the plaintiff on

Tyus's allegations that the defendants' conduct caused hM]arch 3. 2011, and the state law claims of negligence and

mental and emotional suffering and distress are not supportddfentional and negligent infliction of emotional distress and
by facts that suggest the distress he suffered was Sevé{,@dgrArtlcle I, section 10 of thg Conngctlcut Constitution
enough to maintain an intentional infliction of emotional ggamst all Qefendants. The Motion to DismBsd. No. 39]
distress claim. He has not alleged facts sufficient to infer that DENIED in all other respects.

any emotional distress he suffered was “severe enough that it )
might result in illness or bodily harnmd. Thus, the plaintiff With regard to the New London defendants, the case will

proceed on the Fourth Amendment search and seizure
and excessive force claims, the Fourteenth Amendment
equal protection claim, and the state law claims of

*14 Furthermore, unde€onn. Gen.Stat. § 52-584n]o assault and battery against defendants Wright, Bergeson,

action to recover damages for injury to the person ... causecaqr'St'na' MCB”de’ Lynch, Henderson,. Margaf:cu.),.PeIchat,
by negligence, or reckless or wanton misconduct Shaﬁchafranskh Omara and Lamontagne in their individual and
be brought bu1t within two years from the date when thé)fficial capacities; the case will proceed on the Connecticut

injury is first sustained or discovered or in the exerciseconsmu“onal Claims undeArticle |, sections 7and 9

of reasonable care should have been discovered."Thus, aﬂ9ai”5t defendants Wright, .Bergeson, Christina, McBride,
claim for negligence or negligent infliction of emotional Lynch, Hendersor?, Mar.ca?cm_o,_ Pelchat, S_chafranskl, Omara
distress should have been brought prior to March 3, 201§_r_1d Lamontagne in their individual capacities; and the case
The plaintiff commenced this action in October 2013. ThéN'”. proceeq only on .the Fourth and Fourteenth Amendment
plaintiff's claims of negligence and negligent infliction of claims against the City of New London.

emotional distress are time-barred. The motion to dismiss

is granted as to the claims of negligence and negligent an%o ORDERED.

intentional infliction of emotional distress.

has not plausibly alleged a claim of intentional or negligen
infliction of emotional distress.

All Citations

IV.Concluson , Not Reported in F.Supp.3d, 2015 WL 1471643
The Motion to Dismiss poc. No. 39] is GRANTED

with respect to all claims against defendants Zelinski and

End of Document © 2016 Thomson Reuters. No claim to original U.S. Government Works.
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