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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

ALFRED VAUGHN MOORE,

Plaintiff,
-V- Civ. No. 1:16-CV-270
(DJS)
COMMISSIONER OF SOCIAL SECURITY,
Defendants.
lw)
APPEARANCES: OF COUNSEL:
OFFICE OF PETER M. MARGOLIUS PETER M. MARGOLIUS, ESQ.
Attorney for Plaintiff
7 Howard Street
Catskill, New York 12414
SOCIAL SECURITY ADMINISTRATION DAVID L. BROWN, ESQ.

Attorney for Defendant

.| Office of Regional General Counsel
Region Il

26 Federal Plaza — Room 3904
New York, New York 10278

DANIEL J. STEWART
United States Magistrate Judge

MEMORANDUM-DECISION and ORDER *

U

Plaintiff Alfred Vaughn Moore brings this tgn pursuant to 42 U.S.C. § 405(g) of thg
Social Security Act, seeking review of ther@missioner’s decision denying Plaintiff's application
for Disability Insurance Benefits (“DIB”) and Sugphental Security Income (“SSI”). This case has
proceeded in accordance with General Order 18,mdgts forth the procedures to be followed in

appealing a denial of Social Seityibenefits. Both parties have filed briefs. Dkt. Nos. 10, Pl.’'s B

—

1On March 29, 2016, the parties consented, pursu@stioS.C. § 636(c) and Federal Rule of Civil Proceduie
73, to have a magistrate judge exercise full jurisdiction over this matter. Dkt. No. 7.

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nyndce/1:2016cv00270/105282/
https://docs.justia.com/cases/federal/district-courts/new-york/nyndce/1:2016cv00270/105282/12/
https://dockets.justia.com/

11, Def.’s Br. For the reasons that follow, the decision of the Commissicaférnsed .
. BACKGROUND

On July 11, 2013, Plaintiff filed applicatiof DIB and SSI, alleging disability beginning
on July 30, 2009. Dkt. No. 8, Admin. Transcript geafter “Tr.”] at p.10. Plaintiff was born on
July 8, 1964.1d. at p. 142. For the majority of hisdif Plaintiff worked in constructiond. at p.
147. Plaintiff stopped working on September 26, 200&nite suffered an injury to his lower bac
at work. Id. at p. 146. The accident occurred whenrRiffistepped off a foundation into mud and
twisted his right leg.ld. at p. 265. Since that date, Plaintiffs suffered lower back pain that ha|
prevented him from working and limited his activitidd. at pp. 27-28, 156, & 159-60. Plaintiff
has been diagnosed with degenerativedisease of the lumbar spine and lumbadgoat pp. 227.

Plaintiff's claim was initially denied on October 2, 2018. at pp. 54-57. Plaintiff
requested a hearing, which was held init&/lPlains, New York on August 8, 2014 befor
Administrative Law Judge (“ALJ”) Katherine Edgelld. at p. 21. Plaintiff appeared and testifie
by video, and was represented by a non-attorney representative, Janice Camichaaaim. 23.
The ALJ also heard testimony from Esperanzo DiStefano, a vocational expert (‘IWEd).p. 44.
On October 8, 2014, the ALJ issued a written denifinding that Plaintiff was not disabled unde
the Social Security Act.ld. at pp. 10-16. On Januady 2016, the Appeals Council denieq
Plaintiff's request for review, making the Als decision the final decision of the Acting
Commissioner.Ild. at pp. 1-3. Plaintiff timely filedhis action on March 7, 2016. Dkt. No. 1

Compl.
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[I. DISCUSSION
A. Standard of Review

Under 42 U.S.C. § 405(Qg), the proper standaréwtw for this Court is not to employa

novo review, but rather to discern whether substantial evidence supports the Commissipner’'s

findings and that the correct legal standards have been apgesdRivera v. Sulliva®23 F.2d
964, 967 (2d Cir. 1991)Jrtz v. Callahan965 F. Supp. 324, 325-26 (DIN.Y. 1997) (citingjnter
alia, Johnsonv. BoweB817 F.2d 983, 985 (2d Cir. 1987)). Sunatly defined, substantial evidencg

is “more than a mere scintilla” of evidencetseged throughout the administrative record; rathe

itis “such relevant evidence as a reasonable migtt accept as adequate to support a conclusion.

Consol. Edison Co. of New York v. N.L.R¥5 U.S. 197, 229 (1938¢ee also Williams ex. rel.
Williams v. Bowen859 F.2d 255, 258 (2d Cir. 1988). “To detene on appeal whether an ALJ’S

findings are supported by substantial evidencesvéewing court considers the whole record,

examining the evidence from both sides, becausmalysis of the substantiality of the evidende

must also include that which detracts from its weighWilliams ex. rel. Williams v. BoweB859
F.2d at 258.
The ALJ must set forth the crucial factoupporting the decision with sufficient specificity

Ferraris v. Heckley 728 F.2d 582, 587 (2d Cir. 1984). Whtre ALJ's findings are supported by

-

substantial evidence, the court may not interject its interpretation of the administrative rgcord.

Williams ex rel. Williams v. BoweB59 F.2d at 258; 42 U.S.C. § 405(g). However, where the

weight of the evidence does not meet the requineéfoe substantial evidence or a reasonable bapis

for doubt exists as to whether correct legal @gles were applied, the ALJ’s decision may not he

affirmed. Johnson v. Bowe817 F.2d at 986.




B. Determination of Disability?

To be considered disabled within the mearohthe Social Security Act, a plaintiff must|
establish an “inability to engage in any dalogial gainful activity by reason of any medically
determinable physical or mental impairment whiah be expected to result in death or which h
lasted or can be expected to last for a continuous period of not ledthamths.” 42 U.S.C. §
423(d)(1)(A). Furthermore, the claimant’s physmainental impairments must be of such severi
as to prevent engagement in any kind of substantial gainful work which exists in the na
economy.ld. at 8 423(d)(2)(A).

In determining whether a claimant is disahlthe Commissioner follows a five-step analys
set forth in the Social Security Adminigtion Regulations. 20 C.F.R. 88 404.1520 & 416.920.
Step One, the Commissioner “considers whether the claimant is currently engaged in subg
gainful activity.” Berry v. Schweike675 F.2d 464, 467 (2d Cir. 1982). If the claimant is engag
in substantial gainful activity, he or she is not disabled and the inquiry ends. 20 C.F.}
404.1520(b) & 416.920(b). If the claimant is not engaged in substantial gainful activity
Commissioner proceeds to Step Two and assesses whether the claimant suffers from a

impairment that significantly limits his or her phgai or mental ability to do basic work activities

Id. at 88 404.1520(c) & 416.920(c). If the claimamniffers from a severe impairment, the

Commissioner considers at Step Three whetherisyghirment(s) meets or equals an impairme

listed in Appendix 1, in Part 404, Subpart P of the Regulatioinat 88 404.1520(d) & 416.920(d).

The Commissioner makes this assessment witbonsidering vocational factors such as agg,
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education, and work experiendgerry v. Schweike675 F.2d at 467. Where the claimant has such

2 The requirements for establishing disability for the SSI program are identical to the requirements undsg
Il of the Social Security Act for entitlement to DIE.ompare42 U.S.C. § 423(dyith 42 U.S.C. § 1382c.
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an impairment the inquiry ceases as he or sipeeisumed to be disabled and unable to perfof

substantial gainful activityld. If the claimant’s impairment(s) does not meet or equal the lis
impairments, the Commissioner proceeds to Step &nd considers whether the claimant has t
residual functional capacity (“RFC1o perform his or her past rgknt work despite the existence
of severe impairments. 20 C.F.R. 88 404.152%(#)6.920(e). If the claim@& cannot perform his
or her past work, then at Step Five, the Cossioner considers whether the claimant can perfo
any other work available in the national economBerry v. Schweike675 F.2d at 467; 20 C.F.R.
88 404.1520(g) & 416.920(9).

Initially, the burden of proof lies with the claimiato show that his or her impairment(s
prevents a return to previous glmyment (Steps One through FouBerry v. Schweike675 F.2d
at 467. If the claimant meets that burden, thel®uthen shifts to the Commissioner at Step Fi
to establish, with specific reference to medicadlence, that the claimant’s physical and/or ment]
impairment(s) are not of such severity agptevent him or her from performing work that is
available within the national economid.; 42 U.S.C. § 423(d)(2)(Axee alsdNhite v. Sec'y of
Health & Human Servs910 F.2d 64, 65 (2d Cir. 1990). In mdgithis showing at Step Five, the
claimant’'s RFC must be considered along with otlegational factors such as age, education, p
work experience, and transferabilityshlls. 20 C.F.R. 88 404.1520(f) & 416.920¢e alsiNew
York v. Sullivan906 F.2d 910, 913 (2d Cir. 1990).

C. ALJ Edgell's Findings

ALJ Edgell noted that for the purposes o&iRtiff's DIB application, Plaintiff met the

$“Residual functional capacity” is defined by the Reguolagias follows: “Your impament(s), and any related
symptoms, such as pain, may cause physical and mentatibmitéhat affect what you can do in a work setting. Yoy
residual functional capacity is what you can still do @éespur limitations.” 20 G=.R. 88 404.1545(a) & 416.945(a).
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insured status requirements of the Social 8gcict through March 312014. Tr. at p. 12. Using

the five-step disability evaluation, ALJ Edgell foundtti(1) at Step One, Plaintiff had not engagsd

in substantial gainful activity since July 30, 200® #tleged onset date; (2) at Step Two, Plaintiff

has severe medically determinable impairments, specifically, degenerative disc disease of the
and cervical spine and lumbago; (3) at Step ThHrEentiff's impairments do not meet or medically
equal any impairment listed in Appendix 1, Subpartthe Social SecuritiRegulation; (4) Plaintiff
retains the RFC to perform light work as defined in 20 C.F.R. 88 404.1567(b) and 416.967(k
at Step Four, Plaintiff is capable of perfong past relevant work as a labor foremkh at pp. 12-
16.
D. Plaintiff's Contentions

Generally, Plaintiff argues that: (1) the ALREC assessment is not supported by substan
evidence and (2) the ALJ did not give proper weight to the opinion of Kenneth Hansraj, N
Plaintiff's treating physician. Pl.’s Br.

1. The ALJ's RFC Assessment

The RFC is an assessment of “what an irtligd can still do despite his or her limitations.
Melville v. Apfel 198 F.3d 45, 52 (2d Cir. 1999) (quotiRglicy Interpretation Ruling Titles Il and
XVI: Assessing Residual Functional Capacity in Initial Clai8wcial Security Ruling (“SSR”) 96-
8p, 1996 WL 374184, at *2 (S.S.A. 1996)). “Ordinarily, RFC is the individual’s maxim
remaining ability to do sustained work activitiesan ordinary worksetting on a regular and
continuing basis, and the RFC assessment melsti@ a discussion of the individual’s abilities o
that basis. A ‘regular and continuing basis’ ne@hours a day, for 5 days a week, or an equivalg

work schedule.” Id. (quoting SSR 96-8p, 1996/L 374184, at *2). When making the RF(Q
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determination, the ALJ considers all of the relevant medical and other evidence in the record it
to assess a claimant’s physical abilities, mentiitiab, and other limitations that could interferg
with performing work activities on a regulardaicontinuing basis. 20 C.F.R. 88 404.1545(a)-(c)
416.945(a)-(c). An RFC finding will be upheld whererthis substantial evidence in the record
support each requirement listed in the Regulati@ee LaPorta v. Bowei37 F. Supp. 180, 181
(N.D.N.Y 1990).

Considering the entire record, the ALJ found that Plaintiff had the RFC

to perform light work as defined i20 C.F.R. 404.1567(b) and 416.967(b). The

claimant is capable of lifting and carrying 10 pounds frequently and 20 pounds

occasionally. He can stand or walk éhours per 8-hour day, for 1 hour at a time,

or walking 1 mile at a time. He cait ®r 2 hours per 8-hour day for 30 minutes at

a time. He can perform occasional overhead reaching, stair climbing, twisting,

stooping, kneeling and squatting.

Tr. at p. 13.

As defined by the Regulationsghit work requires “lifting no me than 20 pounds at a time with
frequent lifting or carrying of objects wghing up to 10 pounds.” 20 C.F.R. 88 404.1567(b)
416.967(b). “[A] job is in this category when itjgres a good deal of walilg or standing, or when
it involves sitting most of the time with some pushing and pulling of arm or leg conttdls.”

In reaching this RFC assessment, the ALJ fahad Plaintiff's statements concerning his
symptoms were not entirely credible due to (1) their inconsistency with Plaintiff's description g
daily activities; (2) the routine treatment Plaintéteived for his impairments; and (3) Plaintiff'y
appearance at the hearing. Tr. at p. 15. The ALJ assigned great weight to the opinion ¢
Corvalan, M.D., some weight to the opinion offiian Miller, N.P., and little weight to the opinion

of Kenneth Hansraj, M.D.ld. The ALJ also assigned some weight to the opinions of M{

Bergeron, M.D. and Mary McLarnon, M.D., although they related to a period before the all
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onset date of disabilityld. at pp. 14-15.

Plaintiff's argument first focuses on the ALJ’s conclusion that Plaintiff was occasionglly
capable of overhead reaching, twisting, stooping, kneeling, and squdtlingt p. 3. Plaintiff
asserts that this conclusion is contrary to theiops of Dr. Hansraj, NRliller, Dr. Bergeron, and
John Shaughnessy, D.C., and is therefore unsupported by substantial evideratepp. 3-4.
Plaintiff does not appear to challenge the ALJgliing that he was otherwise capable of performing

light work, with additional limitations. Second, Plaifhasserts that the ALJ incorrectly applied thg

\1%

treating physician rule in evaluating the opinion of Dr. Hansdajat p. 5. Upon review, the Court]
determines that the ALJ’'s RFC assessment is supported by substantial evidence and that the ALJ
correctly applied the treating physician rule.

a. Summary of Relevant Evidence

i. Testimonial Evidence

Plaintiff completed the ninth grade and one year of training with the Local 17 Laboter’s
Union. Tr. at p. 27. Platiff worked for the same construction company for over thirty years, and
at the time of his injury on Septeml&, 2008, was employed as a labor forenidnat pp. 41-42.

As labor foreman, Plaintiff would direct other werk and would work on all aspects of a projeq

~+

Id. Plaintiff would also operate a forkliftd. at p. 43. Plaintiff statesahhe has not worked in any
capacity since his injuryld. at p. 27.

de.

Plaintiff states that he has “throbbing” lower back pain, which is more on the right g
Id. at p. 28. However, his pain does not travel down his lesit pp. 27-28. Plaintiff stated that
his pain was a “little better” thamhen he was first injured and that he had “learned to deal with

pain.” Id. at p. 28. Plaintiff's painften wakes him up at nighid. at p. 38. On his function report,




Plaintiff reported that he cantlifip to twenty pounds at a timeastl for one hour at a time, walk
for about a mile at a slow pacst, for thirty minutes at time,ral climb stairs at a slow pachl. at

pp. 160-61. Plaintiff stated thiae did not kneel and ovexad reaching was difficultd. at p. 161.

At the hearing, Plaintiff reported thiatisting or bending agitated his badk. at p. 37. Whenever
his back was agitated, Plaintifionld lie down for thirty-to-fortyfive minutes and bring his knees
towards his chest, which would loosen it Ud. Plaintiff reported that his back felt best, on the
other hand, when he was walking. at p. 38. Plaintiff stated & “constantly moving around and
staying active helps.1d. at p. 36. Plaintiff statethat Dr. Hansraj had told him to avoid overhegd
reaching.Id. at p. 39.

At the time of the hearing, Plaintiff lived withis girlfriend and her sixteen-year old niec

11%

in a basement apartment. at pp. 24-25. To reach the apartmémére is a flight of stairs with
four steps.Id. at p. 24. Plaintiff previolg had lived in a second-floor apartment that required
climbing a flight of stairs.ld. at p. 25. On a daily basis, Raff would wash and dress himself,

make himself breakfast and lunch, and watch the nddisat pp. 31-32. He stated that it wa

U7

difficult to put on his clothesld. at p. 156. Plaintiff stated that n@uld “usually put [his] feet up
on the sink” to “put [his] socks on.Td. at p. 39. Depending on the weather, he would often [go
outside and walk his dog, a boxer, around the yaddd.at p. 31. During the summer monthg,
Plaintiff reported that he woulshbend most of his time outsidethvhis dog and would “go to the
Rail Trail a lot and walk her for like an hourld. at p. 32. Plaintiff statethat he cannot “sit for
a long period of time, so [he wouldpnstantly pace around the housk If the lawn needed it,
Plaintiff would cut the grass using a push mowedr.at p. 31. The lawn was about an acre-and-a-

half, but Plaintiff would typicallyonly use the mower for thirty-to-fty minutes at most in one day.




Id. at p. 37. Plaintiff also reported that he wbdb some light chores, such as dishes, moppi

sweeping, and laundryd. at p. 32. Plaintiff stated that these activities might take him longef

do than they formerly didld. at p. 158. Plaintiff's grandchildneoccasionally visit him, and they
usually go to the park together, which is a quarter mile awhyat p. 34. Once a month, Plaintiff
shops for groceries with a friendt. at p. 159. Plaintiff is abl® drive and travel alondd. at p.
26.

ii. Opinion Evidence

Dr. Hansraj

On October 28, 2008, Plaintiff had BRI of his lumbar spineyhich showed “right lateral
osteophytic ridge disk complex at L4-5 which nrapinge the exiting nerve root on the right.” Tr
at pp. 270-71. That same mbnPlaintiff also had x-rays of his cervical and lumbar spine at N
York Spine Surgery & Rehabilitation Medicinghere he was treated by Dr. Hanstdj.at pp. 204
& 208. The x-ray of Plaintiff's cetical spine showed degenerative changes at C5-C6 and the X
of Plaintiff’'s lumbar spinelsowed diffuse degenerative spondylosis, narrowing of the L5-S1 d
space, end plate spur formation throughout the lumbar spine, and mild thoracolumbar sc
convex to the rightld.

Dr. Hansraj saw Plaintiff for evaluation on October 8, November 5, December 10,
December 22, 2008d. at pp. 202, 211, 221, & 230. On OctoBe2008, Plaintiff rated his back
pain as seven out of ten and that bagdilifting, twisting, reaching, coughing, and sneezin
aggravated it.Id. at p. 230. Plaintiff stated that hdtfeetter walking, standing, and driving, andg
worse sitting, sleeping, and workinigl. On physical examination, Plaintiff’s reflexes and musc|

strength were normald. at pp. 232-33. Plaintiff had negatistaight leg raises, bowstring test
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and femoral nerve stretchd. at p. 233. Plaintiff’'s hips had a normal range of motitwh. Dr.
Hansraj recommended Plaintiff for a conservatiwarse of treatment, including physical therapy
aerobic fitness, and a back brade. at pp. 234-35. On Decemb#0®, Dr. Hansraj noted that
Plaintiff was seeing some improvement attenghimgsical therapy and using a back brace and TEIN
unit, although he continued &xperience back paird. at p. 211. At that time, Plaintiff reported

that his back pain was two out of ten and his neck pain was three outlof. t&mn. Hansraj advised

S

Plaintiff “to get aerobically fit and walk as muak he can” and “stressed the importance of avoiding

bending, lifting, twisting and reaching as much as possihie.On December 22, Plaintiff reported
that his back pain was one out afi &nd neck pain was one out of téd. at p. 221. In his notes,
Dr. Hansraj opined that Plaintiffas “100% disabled, temporarilyhut that he was “willing to re-
train to a position that does not involbending, lifting, twisting and reachingld. at p. 228. He
further noted that it would be “unsafe” for Plihto return to his previous position as a labgr
foreman due to the bending, twisting, reaching, and lifting required by that posdion.

Plaintiff again saw DrHansraj on April 28, 2010ld. at p. 239. Plaintiff reported that he

continued to experience lower back pain, but that it had improdedPlaintiff rated his pain as

four out of ten.ld. Dr. Hansraj reiterated his earlier impressions, stating that Plaintiff “remains

100% disabled permanently” and that it wouldubsafe for him to return to a position involving
bending, lifting, twisting, and reachindd. at p. 240.

Dr. Hansraj also completed a physical RFC questionnaire on thatldasg.pp. 305-09.
On the questionnaire, Dr. Hansraj indicated thairfff could sit for ondnour or stand for one hour

continuously at a time, and that Plaintiff wouddjuire a job that would allow shifting of position$

at will and would need unscheduled breaks. at pp. 307-08. Dr. Hansraj also indicated that
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Plaintiff could occasionally lift less thanm@ounds, but never lift more than ten pounidss at p.
308. Dr. Hansraj opined that Plaintiff has sfgraint limitations for repetitive reaching, handling
and fingering, and was unable to bend or twidt.at pp. 308-09.
Dr. Corvalan

Plaintiff saw Dr. Corvalan for a consultagiexamination on September 10, 2013. Tr. at|p.
261. Plaintiff reported to Dr. Corvalan that he cleans and shops two or three times a week, and
walks his dog, showers, addesses himself dailyld. at p. 261. Plaintiff alsetated that he does
not do much cooking or laundryld. Plaintiff stated that héad constant pain, which was
aggravated by sitting, standing, walking, bendiclgmbing stairs, and lifting or carrying heavy
objects. Id. Plaintiff stated that he had attended physical therapy for two years and had| seen

improvements while he was attendinigl. At the time of the examination, the only medicatio

3

Plaintiff was taking was ibuproferid.

On examination, Dr. Corvalan noted that Pi#iffis gait and station were normal and that h

WD

was able to walk on his toes, but could not walk on his heels because it bothered his lowef back.
Id. at p. 262. Plaintiff was able to fully squatdeneeded no help changing for the exam or getting

on and off the exam tabléd. Plaintiff was able to raise from his chair without difficultgl. Upon
examination, Plaintiff experienced some tenderness in the lumbar spine and had flexion fifty
degrees, extension fifty degrees, lateral flexionythiegrees bilaterally, and rotation thirty degrees
bilaterally. Id. Plaintiff had a positive straight leg raigethirty degrees bilaterally in both the
supine and sitting positiondd. In his upper and lower extremities, Plaintiff had full range pf
motion, strength 5/5 in proximal and distal mes¢and no muscle atrophy, sensory abnormality,

joint effusion, inflammation, or instabilityid. Plaintiff's reflexes were physiologic and equial.
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Plaintiff experienced some stiffness and disfaninn his cervical spine during the testirid. Dr.

Corvalan reviewed an x-ray of Plaintiff's lumbar spine which showed degenerative chihges.

Based on his examination, Dr. Corvalan indeckthat Plaintiff’'s prognosis was stablé. at
p. 263. Dr. Corvalan assessed Plaintiff witbdarate limitations fositting, sanding, walking,
bending, climbing stairs, and lifting or carrying heavy objetds.
NP Miller

NP Miller completed a physical evaluation of Plaintiff on June 23, 20d.42274-79. NP

Miller opined that Plaintiff could lift and carryp to ten pounds frequently, and up to twenty pounds

occasionally.ld. at p. 274. She also opined that Plé#fimtbuld sit and stand for up to two hours
and walk for up to four hours, during an eight-hour workdey.at p. 275. She indicated tha
Plaintiff could never perform overhead reaxhior pushing or pulling, but could continuousliy
perform other reaching, handling, fingering, feeling, and operation of foot conliokst p. 276.
She further opined that Plaintiff could nevygerform climbing, balancing, stooping, kneeling
crouching, or crawlingld. at p. 277. She stated that Ptdfrshould avoid unprotected heights
extreme cold, and vibrationdd. at p. 278. Finally, she reported that Plaintiff would be able
perform activities such as shopping, traveling without a companion, ambulating without a
walking a block on rough or unevsurfaces, using public transtadron, climbing a few steps with
the use of a hand rail, preparing a simple nezaing for personal hygiene, and sorting or handli
paper or files.ld. at p. 279.
Sources that Pre-Date the Onset Date
The record also contains a number of othattinad statements that predate the alleged on

date of July 30, 2009, including the opinion®of Bergeron, Dr. McLarnon, and Mr. Shaughnesg

13-
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and Seth Gross, D.C., both chiropractors.
In an opinion dated June 1&)09, Dr. McLarnon, a state agency medical consultant, opined
that Plaintiff would be able to stand or walk §ix hours, climb stairs frequently, and climb laddefs
or stoop occasionally. Tr. at p. 325.
In an opinion dated December 29, 2008, Dr. Bergeron opined that Plaintiff would be|able

to push, pull, lift, or carry up to thirty pounds occasionally and fifteen pounds frequightt.p.

U7

315. He stated that Plaintifiguld not stoop or reach and shoutdt'be in a position where he ha
to have large range of motion of his lumbar ardd.”
On April 21, 2009, Mr. Gross completed an examination of Plaindffat pp. 316-21. Mr

Gross opined that Plaintiff could lift and carrytogwenty pounds occasionally, stand or walk fqg

=

up to six hours, sit for less than six hours, emald not push or pull more than forty pountt. at

pp. 320-21. He further opined that Plaintiff could watk more than half a mile before needing t

|®)

sit. Id. at p. 320.
Mr. Shaughnessy completed an indepenégamination of Plaintiff on August 5, 2009
Id. at p. 265. Mr. Shaugnessy opined that Plainti partially disabled “ in accordance with New
York State medical guidelines for workers compensation disabildy 4t p. 267. Mr. Shaugnessyj
stated that Plaintiff would be “unable to returrhts prior occupation as a laborer due to the lifting
and postural requirementsld.
b. The ALJ's Assessment of Plaintiff's Pastl Limitations is Supported by Substantial
Evidence
The Court finds that the ALJ’s assessment®haintiff is capable of performing occasional

overhead reaching, twisting, stooping, kneeling, udting is supported by substantial evidenck.
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In particular, the ALJ’'s RFC assessment is consistent with the opinion and examination (

Corvalan. Additionally, the RFC assessment refldoe Plaintiff's statements regarding his dailly

activities. The Court also finds that the ALJ assigned appropriate weight and provided adg
reasons for the weight she assigned to the apsnof Dr. Hansraj and NP Miller, and properly
considered the opinions that predated the onset date of disability.

In deciding what weight, if any, an ALJ shdwdccord to medical opinions, he or she mg
consider a variety of factoiscluding “[tlhe duration of a patient-physician relationship, th
reasoning accompanying the opinion, the opinion’s consistency with other evidence, ar
physician’s specialization or lack thereof[$ee Schisler v. SullivaBF.3d 563, 568 (2d Cir. 1993)
(discussing 20 C.F.R. 88 404.1527 & 416.927). An ALJ may not “arbitrarily substitute his
judgment for competent medical opinionMcBrayer v. Sec’y of Health and Human Serv42
F.2d 795, 799 (2d Cir. 1983e¢e also Rosa v. Callahah68 F.3d 72, 79 (2d Cir. 1999).

Under the regulations, a treating physician’s opinion is entitled to “controlling weight” w
it “is well-supported by medically acceptable clinical and laboratory diagnostic techniques &
not inconsistent with other substantial evidence in [the] case record.” 20 C.F.R. 88 404.1527
& 416.927(d)(2). Atreating physician’s opinion is gontrolling, however, if it is contradicted byj
other substantial evidence in the record, including the opinions of other medical eipddsan
v. Barnhart 362 F.3d 28, 32 (2d Cir. 2004)eino v. Barnhart312 F.3d 578, 588 (2d Cir. 2002)
Conflicts in the medical evidenege properly resolved by the AL¥eino v. Barnhart312 F.3d
at 588 (citingRichardson v. Peralegl02 U.S. 389, 399 (1971)). The ALJ must properly state {

reasons for giving less than controlling weight to a treating physician’s opinion. 20 C.F.H

404.1527(2)(2) & 416.927(c)(2) (stating that the Ahudst give “good reasons” for the weight
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assigned to a treating source opinidfjloran v. Barnhart 362 F.3d at 32.
The ALJ assigned great weight to the opirsd®r. Corvalan because his opinion was we

supported by his examination of Plaintiff. &t p. 15. Dr. Corvalan assessed Plaintiff wit

moderate limitations for sitting, standing, walkibgnding, climbing stairs, and lifting and carrying

heavy objects, but did not assess Plaintiff vatly limitations in overhead reaching, twisting
stooping, kneeling, or squatting. The results of Dr. Corvalan’s examination of Plaintiff \

consistent with the limitations he assessed. Iwvaglepart, his examination showed that Plainti

had full range of motion and strength in his upper lawer extremities and was able to fully squat.

Id. at p. 262. Plaintiff was able tse from a chair without difficulty and needed no help changi
or getting on and off the examination tabllé. Plaintiff's gait was normal and he was able to wa
on histoesld. Dr. Corvalan’s examination and opinion assessing moderate limitations is cons
with Plaintiff's testimony regarding his daily activign which he stated that “constantly movin
around and staying active helpdd. at p. 36. Accordingly, the Caufinds that the ALJ provided
adequate reasons and that there is substavi@dénce for the weight the ALJ assigned to th
opinion of Dr. Corvalan.

Conversely, the ALJ assigned little weighthe opinion of Dr. Hansraj and some weigh
to the opinion of NP Miller, both of whom Plaih relies upon. Dr. Hansraj opined that Plaintif
should avoid bending, twisting, and reaching andWlfer opined that Plaitiff could never stoop,
kneel, or reach overheatd. at pp. 209 & 276-77.

As Plaintiff's treating physician, Dr. Hansrajastitled to controlling weight so long as his

opinion is supported by medically acceptable objedtnaings and is not inconsistent with othef

substantial evidence in the record. Here, howekierCourt finds that the ALJ gave “good reason
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for the weight she assigned to Dr. Hansraj's opifiiofihe ALJ assigned little weight to Dr.
Hansraj's opinion because it was (1) unsupported biABmsraj’s treatment notes and (2) internal
inconsistent in its statements that PlaintifisWa00% disabled” but should also walk as much
possible and get aerobically fikd. at p. 15.

First, the Acting Commissioner correctly arguthat the ultimate issue of Plaintiff's
disability is an isse that is reservefibr the CommissionerSeeTaylor v. Barnhart 83 F. App’x

347, 349 (2d Cir. 2003); 20 C.F.R. 88§ 404.1527(d)(41&8.927(d)(1). Thus, Dr. Hansraj’s opinior]

that Plaintiff is “100% disabled permanently” is not entitled to any weight. Second, the Court agrees

that the limitations assessed by Dr. Hansraj acensistent with his treatment notes and hjs

recommendations. Specifically, Dr. Hansraj opinadiBhaintiff was “100% disabled permanently,
but could also be “re-trained in a posititmat does not involve bending, lifting, twisting, o
reaching.” Tr. at pp. 240-41. Furtheore, he advised that Plaifishould “get aerobically fit” and
walk as much as possibléd. at p. 258. “A treating physician’s opinion . . . may be discount
when it is internally inconsistentHudson v. Colvin2013 WL 1500199, at *5 (N.D.N.Y. Mar. 21,
2013) (citingMicheliv. Astrue2012 WL 5259138, at *2 (2d Cir. 201@nding treating physician’s

opinion inconsistent where it expressed contrary limitations)). Similarly, Dr. Hansraj's opinid

n of

Plaintiff's limitations is not supported by his treatment notes. Dr. Hansraj’'s examinations

documented normal strength testing, symmetricaéxefl, and negative straight leg raises. Tr.
pp. 233, 240, 243, & 252. Although Plaintiff reporteéhpaf 7 out of 10 on his initial visiid. at

p. 230, he reported improvement with physical therapy, and on subsequent visits reported

4 The Court here notes that Dr. Hansraj issueddpinions, one on December 2008 and one on April 28, 201

As the Acting Commissioner argues, the earlier opinion pre-tiaeslleged onset date of Plaintiff's disability. Thd
Court discusses the opinions together sineg txpress substantially the same limitations.
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0, 2,1, and 4 out of 1@4. at pp. 202, 211, 221, & 239.

Dr. Hansraj's opinion was alsowtradicted by other substantial evidence in the record.
Corvalan assessed Plaintiff with moderamaitations for sitting, standing, walking, bending
climbing stairs, and lifting or carrying heavy objedts,at p. 263, which is consistent with light
work. See, e.g.Nelson v. Colvin2014 WL 1342964, at?2 (E.D.N.Y. Mar. 31, 2014). Dr.
Hansraj's opinion as to Plaintiff’s limitationsrfdifting or carrying wasinconsistent with the
opinions of NP Miller and Dr. Bergeron. Tr. at pp. 274 & 315.

Dr. Hansraj's opinion that Plaintif completely disabled is also inconsistent with Plaintiff]
testimony. Contrary to Dr. Hansraj's finding tiRdaintiff can never lift more than ten pounidis at
p. 308, Plaintiff stated that he can lift up to twenty pouitdsit p. 160. Plaintiff further stated tha
“constantly moving around and staying active helps,’at p. 36, and that he accordingly walk
regularly on a daily basis, including walking his dog for up to an euat p. 32, and mowing his
lawn using a push mower for up to thirty minutes at a tichat p. 37. Plaintiftlimbs a flight of
stairs to reach his apartmeidt,at p. 25, makes himself meat, at pp. 31-32, drives himself to dg
errandsid. at p. 26, washes and dresses himgelat p. 31, and balances his foot on the sink to
on his socksid. at p. 39. As noted by the ALJ, Plaintiff's “admitted activities of daily living a
inconsistent with his allegations of completely disabling paid.”at p. 15.

Thus, for all of the reasons listed above,@wairt finds that thé&\LJ assigned appropriate
weight to the opinion of Dr. Hansraj.

Plaintiff also relies on the opinion of NP Millawho opined, in relevant part, that Plaintifi

could never reach overhead, stoop, or kneel. Pl.’atBr. 4. The ALJ assigned some weight to the

opinion of NP Miller, but gave greater weigttt Plaintiff's self-reported limitations and the
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examination of Dr. Corvalan. Tr. at p. 15.plarticular, the ALJ found that the postural limitations

NP Miller assessed were “not consistent withdlagmant’s admission of his ability to climb stairg

=

to his apartment [and] . . . [t]he limitations of stooping are inconsistent with the ability to entd
and exit the car to drive.ld. For similar reasons as articulated in its discussion of Dr. Hansraj {the
Court finds that the ALJ properly discounted NP Miller's assessment of greater limitationg for
overhead reaching, stooping, and kneeling as instemé with Dr. Corvalan’s examination of
Plaintiff and Plaintiff's testimony of his dailgctivities. Thus, the Court finds that the ALJ

appropriately assigned some weight to the opinion of NP Miller.

=

Finally, the Court turns to the opinio$ Dr. Bergeron and Mr. Shaughnessy, whic|
Plaintiff argues support greater limitations thaa &LJ found. Pl.’s Br. ap. 4. Specifically, Dr.
Bergeron opined that Plaintiff shaLhever stoop or reach and haughnessy opined that Plaintif
was disabled due to “postural limitationdd. at pp. 267 & 315. However. Bergeron and Mr.
Shaughnessy’s opinions predate the alleged onsedataintiff's disability. “Medical evidence

that predates the alleged disability onset datedsarily not relevant to evaluating a claimant’

U7

disability.” Velez v. Colvin2016 WL 884635, at *5 (D. Conn. Mar. 8, 2016) (quotiagway V.
Colvin, 2014 WL 1998238, at *5 (S.D.N.Y. May 14, 20148 alsKentile v. Colvin2014 WL
3534905, at *14 n.10 (N.D.N.Y. July 17, 2014) (stating ttte¢ ALJ is not compelled to consider
or assign weight to treatment that predates pféigépplication for disability benefits”). Here, the
ALJ assigned some weight tcetlbopinion of Dr. Bergeron, evehdugh it was prior to the alleged
onset date, because it was consistent with other substantial evidence of record. Tr. atp. 14 r{.1. The
ALJ did not discuss the opinion of Mr. Sighnessy, but an ALJ need not explain “why he

considered particular evidence unpersuasive offingnt to lead him to a conclusion of disability”
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where “the evidence of record permits [theu@] to glean the rathale” of the decisionMongeur

v. Heckler 722 F.2d 1033, 1040 (2d Cir. 1983). The ALJ ntivetishe considered the opinions that

—+

predated Plaintiff's alleged disability onset date tad is sufficient. The Court therefore finds tha
the ALJ did not err in her considerationtbé opinions of Dr. Bergeron and Mr. Shaughnessy.

Thus, the Court finds that the ALJ propealysessed the opinion evidence and that therg

A4

substantial evidence for her determination tR&intiff is capable of performing occasional
overhead reaching, twisting, stooping, kneeling, and squatting.
[ll. CONCLUSION
For the reasons stated herein, it is hereby
ORDERED, that the decision of the CommissioneARFIRMED ; and it is further
ORDERED, that the Clerk of the Court seraecopy of this Memorandum-Decision andl
Order upon the parties to this action.

Date: April 10, 2017
Albany, New York

We art
U.SMMagistrate Judge
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