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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

ROBERT T. IANNUCCI,

Plaintiff, 1:16-cv-00357 (BKS/DJS)
V.
ALLSTATE INSURANCE COMPANY,

Defendant

Appearances

For Plaintiff:
Derek J. Spada
Basch & Keegan, LLP
307 Clinton Avenue
P.O. Box 4235
Kingston, NY 12402
For Defendant:
Daniel C. Fleming
Wong Fleming, P.C.
300 East 42nd Street, 14th Floor
New York, NY 10017
Hon. Brenda K. Sannes, United States District Court Judge:
MEMORANDUM -DECISION AND ORDER

INTRODUCTION

Plaintiff Robert T. lannucci commencéuds actionin the Supreme Court of the State of
New York, Ulster County, on February 12, 2016, alleging breach of coaftacDefendant
Allstate Insurance CompanyAllstate”) deniedhis claimfor coverage otheroof collapse of his
building located at 221 Catherine Street in Kingston, New York. (Dkt. N@r2March 30,
2016,Allstate removed tis action to the United States District Court for the Northern District of

New Yorkbased ordiversity of citizenship under 28 U.S.C. § 1332. (Dkt. No. 1). On June 19
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and 20, 2018, the Court heldveo-daybench trialin Albany, New York, awhich sixfact
witnesses antbur expert witnesses testifie(Dkt. Nos. 94-9%h Both partieshavesubmitted
proposed findings of fact and conclusions of law. (Dkt. Nos. 96, 97, 99, 101). The Court has
carefullyconsidered the trial record, theedibility of the witnesses at trial, and ##missions

of the parties. In accordance with Rule 52(fihe Federal Rules of Civil Procedutike Court
makes the following findingsfdact and conclusions of law.

I. FINDINGS OF FACT?

A. 221 Catherine StreetProperty

In 2005, Plaintiff purchasedarcel of land together withlauilding located at 221
Catherine Street in Kirggon, New York. T. 96-97). Thethreestorybuilding was a multfamily
residential brick structure, built in approximately 1870, with a wivathedgableroof topped
with asphalt shinglegEx. P-3, at 1; D-12, at 00053Bx. D-35, at 3. Plaintiff testified that he
paid $125,000 for the propertf.. 96, 391).No one resided in the building at the time Plaintiff
purchased the property afterward;Plaintiff testified that he intended to use the building as an
anchor structure for a larger residential projétt 97, 103-104, 139Rlaintiff disconnectethe
building from electric, gas, and watdllity lines;removed the bathrooms and kitchens; and
boarded up the first-story doors and windows 97, 106, 151).

The building wasiot well maintained(See, e.g.T. 100-03, 190, 20&Ex. D-28(a)}c)).
Plaintiff testified that, other than occasional exterior inspections and lank) ke did not
perform orhave any work performed on the building between 2005 and ZD1¥13, 141, 150—

151).0Onelongtime neighbor described the building as “abandoned,” “condemned,” and

1 The Court cites to the consecutively paginated trial transcripts eflRiand June 20, 2018, (Dkt. Nos-93), as
“T.,” Plaintiff's trial exhibits as “P_,” and Allstatés trial exhibits as “B _.” When citing to exhibits admitted into
evidence at trial, the Court cites to the Bates numbering assigned to each daghenepossible, omitting the
“ALLSTATE" prefix.



deteriorating (T. 190). Photos of the property from 2012, obtainechfdoogle Street View,

show damage to the bricksprtar,gutters, and fasciaf the building, as well ag small tree

growingat the roofline? (Ex. D-28(a)<c)). Between 2011 and 2013, the Kingston Fire
Department{the“KFD”) issuedmultiple zoning/adinanceviolation noticesordering Plaintiff to

make various improvements to the building and propé8ise, e.gExs D-11; D-12 (May 23,

2012 violation notice stating that building was “abandoned and [no] work being done to maintain
the building” andhat “[t]here is a tree growing out of the rbpfD-13 (May 6, 2011 violation

notice stating that the “entire exterior of the building is in need of repairs ingltitgnsiding,

soffits, fascias, windows and doorg?)

One such wlation notice, issued on October 17, 2013, stated that “the roof on your
house eeds to be replaced” and warridintiff that “[flailure to begin work” to remedy the
violation would result in a fine. (Ex. D-11). Plaintiff respondsdwriting toKFD Deputy Fire
Chief David Allen, explaining that he had “done nothing to the prigpesince receiving the
notice andhathe believedhere were “good reasons to allow the property to remain in its
present condition.{lEx. D-18). Plaintiff testified that, shortly afteeceiving thenotice, he
contacted lan Horowitz of J&A Roofing to inspect the ro®f.1(11).

Mr. Horowitz did not testify at triaf. Mr. Horowitz testified at deposition that he

inspected theoof in October 201®y climbing a laddeto check the condition of the skyiles

2 Mr. lannucci described the tree as “a little bush that was growing in tteg.ty¢t. 102).The 2012 Google Street
View images, however, indicate that there was no gutter remaining addfline whereatreewas apparently
rooted. (Ex. D28(b)Hc)). The tree remained in place after thef collapse. (Ex. B6, at 000595; T. #&9).
Accordingly, the Courtloes not credidr. lannucci’s testimony that the treeas growing from a gutteThe tree
was either rooted in the masonry wall of the buildiag both parties’ engineers testified, (T. 36, 79, 304, 809),
somewhere inside the attic itsed the Allstate claims adjuster testified, (T. 286)

3 “Soffits” arethe undersides dheeves overhanging a lding’s exterior wall;fascia areexterior boads running
along the rooflingto which gutters are typically attached. (T. 56, 67, 69).

40n June 12, 2018, one week before trial, Plaintiff requested thiiahiee adjourned because Mr. Horowitz
would be“away” and ‘Unableto testifyat trial.” (Dkt. No. 88).Defendant opposed the requesiting,inter alia,



andby accessing the attic to vietlve supporting elements beneath. (Ex. P-17, at )5HE7
testified that the asphalt shingles of the roof were loose and worn, but that, a$ fveewéhe
attic, theunderlying structure-the deckingjoists,and rafters—were sound with no sagging,
bent, or rippling areas in the ceilingd.(at 17, 21-23)That testimony is not consistent with the
photographic evidence and tbedible testimony of the Defendant’s enginésrclaims

adjuster andits architecturabnd roofing expert.SeeT. 256-57, 26970, 33738, 377-79). e
Court thereforedoes not credit Mr. Horowitz’s testimony regarding the statbe roof in
October 2013.

Plaintiff testified thatas a result oMr. Horowitz’s inspectionheintended taeplace the
shingles—but not the rafters, decking, or other underlying structural elewfahe roof—at the
end of the winter “when the weather would be more friendlly.”1(2). Before any suckvork
wasperformed, however, the roobllapsed during a smvstormon February 21, 2014. (Ex. P-1,
at 0M355; Ex. D-16, at 001399-401).

B. Allstate Policy

From the timene purchasethe Catherine Streéuilding in 2005 Plaintiff insured the
property undeAllstate’s“New York Landlords Package Polit{the “Policy”). (Ex. D-1, at
000677).The Pvlicy provides a maximum of $103,000 in dwelling protection coverage and up to
an additional 5% of that amount, or $5,150, for debris removal following a covered loss. (Ex. D-
1, at 000645-46, 000682). The Polatgtes that[ljoss to property insured by this policy . . .

will be settled on an actual cash value basis,” and specifieslevant parthat “[p]layment will

that Plaintiff havingknown of the trial date for seven months, Halénty of time to secure Mr. Horowitz's
availability or to alert the Court Weén advance of June 19 that Mr. Horowitz was not available,” and that tleere w
no explanation as to why MHorowitz was not available. (Dkt. No. 90, at 2). The Court deni@adt®f's request

but noted that Mr. Horowitz could testify by video or tRéintiff could introduce a deposition transcrifidkt. No.
91). Plaintiff did not seek to have Mr. Horowitestify by video; he instead relied upon Miorowitz's deposition
testimony.(Ex. P-17; T. 179).



not exceed the smallest of: (ag actual cash value of the damaged [or] destroyedioperty at
thetime of loss; (bYhe amount necessary to repair or replace the damaged [or] destroyed .
property with other of like kind and quality.ld{ at 000663;T. 225-26).

The Policy under which the Catherine Street property was insured contairiallbosk”
coverages—meaningcoverage foany lossor cause of losgxcept those expressly excluded
from cowerage—and namegberil coveragethatextend protection only to losses caused by
specific risks (T. 227-29). To that endCoverage A*—the dl-risk sectionof the Policy—
extendscoverage to an insured’s “dwelling, including attached strustatethe residence
premises.® (Ex. D-1, at000674. The Policy states that Allstate “will cover sudden and
accidental direct physical loss” to such structutesceptas limited or excludedih the Policy.
(Id. at 00067%. Underthe heading “Losses We Do Not Cover Under Coverages A antié3,” t
Policy lists twentythreeexclusions, anéxplansthat Allstate does “not cover loss..consisting
of, or caused by,inter alia:

6. Enforcement of any building codes .. regulating the ..
demolition of any building structure . . . .

7. The failure of an insured person to take all reasonable steps to
save and preserve property when the property is endangered by
a cause of loss we cover.

12.Collapse of a building structure or any part of a building
structure, except as specifically provided in Sectien |
Additional Protection under item [6]:Collapse.”

5 Coverages B and C, on the other hand, extenerage to certain neswelling structures and personal property
situated on the premises. (Ex:1Dat 000675, 000678).

8 The Policy incorrectly indicates that the “Collapse” provision under f@e¢t—Additional Protection” is item 7.
(SeeEx. D-1, at000676). The “Additional Protections” section of the Policy does not coateitem 7. $ee idat
00068283).



15.(a) Wear and tear, aging, .. deterioration .. or latent defect;
... (c) Growth of trees, shrubs, [or] plants ; (d) Rust oother
corrosion, mold, wet or dry rpt . . (g) Settling, cracking,
shrinking, bulging or expansion of . walls, floors, roofs or
ceilings;

23. [FJaulty, inadequate or defective: . (d) maintenance... .

(Id. at 00675-78). Subsection 24 of tht.osses We Do Not Coverxclusionsectioncontains a
predominant cause exclusion, whathates thatn the event that “there are two or more causes of
loss to the covered property” and the “predominant cause(s) of loss isxcte)eel,” Allstate
will not cover the loss.Id. at 000673

In addtion toall-risk coveragesubject to specified exclusigrihe Policy also contains a
“Section +Additional Protection” section listingamedperils coveredeyond those
encompassed b§overages A, B, and Ad( at 000682). These “Additional Protection[s]”
include, for example, the cost of removing debesuling froma covered losand certain
specified collapsegld.; T. 227). The collapse provision in the “Additional Protection” section
(“Additional Protection 6”) providethat Allstate “will cover: (a}he entire collapse of a covered
building structure;lf) the entire collapse of part of a coveredlding structure; and (ajirect
physical loss to covered property caused by (a) or (b) abdse.Df1, at 000682). For such
coverage to apply, howevehe Policyspecifieshat anysuchcollapsemust“be asudden and
accidental direct physical loss causedhg or more” of sinamedcauses.Id.). In relevant
part, these causes includ®)'hidden decay of the building structuo][. . . (e)weight of rain
or snow which collects on a roof.Id{ at000682—-83

C. Allstate’s Denial

On March 3, 2013, thiKFD issued a “iolation notice andorder to emedy” directing

Plaintiff to demolish the Catherine Street building because the “roof ha[d] collapsedinpcaus



an unsafe environment to the safety of the public.” (Ex. D-16, at 001403). Multiple documents in
the City of Kingstoris “streetfile” on the Catherine Street property indicated that the collapse of
the roof was caused by “heavy accumulation of snod,’af 001399), or “accumulation of
heavy snow,”ifl. at 001401Y.

Plaintiff notified Allstate of the collapse on March 4, 2pMlstate began its
investigation of the collapse immediately thereafter, scheduling an ifspetthe Catherine
Street propey for March 7, 2014.T. 233; Ex. P-1, at 000355). John Kiikn Allstate claims
adjuster® traveled tathe property sometime in early March 20tvhere heobserved and
photographed extensive damage to the building2%1-52; Ex. D-5at 000363—-80). He noted
flaking brick and mortamnyater damage, burned rafteamd a tree growing out of the roof,
among other indicators of “lonigrm deterioration.” . 252-58). Morris Reid, whperformed a
property inspection and valuation assessment for EFI Gil#listates requesttestifiedthat
thebuilding was poorly maintained and thatdieservectharred rafters, a tree growing in the
mortar near the roofline, cracks in brickwork, and uneven settling of the foundatisn(wal
318-23, 327)Mr. Reid’s March 31, 2014 property condition assessmatnbuted the collapse

to weakening from deterioration that caused the roof to fail under the weight aof(&xo\-6,

"The Court notes that the City file contains an unsigned June 27, effl éfca letter addressed to Plaintiff from
the “Kingston Fire Departemt Building Safety Division.” (Ex. E16, at 001454). The draft, which Plaintiff
acknowledged either drafting personally or collaboratively withramamed City of Kingston employee, (T. £72
174), states that: (Rlaintiff complied with all violation noties issued to him; (ithe October 17, 2013 notice
ordering him to replace the roof on the Catherine Street property “focuskd mofcovering not the underlying”
structure; (iii)the cause of the collapse of the roof was snow, not inadequate raatggand (ivpther roofs in
Kingston had collapsed that winter under the weight of snow. (Eb6,[at 001454). KFD Deputy Chief Thomas
Tiano testified that he had no knowledge of the letter, but that some ofrttiasions contained therein
contradicté both his personal knowledge of the property and other informationmedtaithin the street file. (T.
197-204). The street file also contains a substantially similar version tdttee dated July 3, 2014 and signed by
KFD Deputy Fire Chief David Allen. (Ex. 126, at 001502)The Court credits the testimony of Deputy Chief Tiano
regarding these documen®@®onsidering the questionable origauthorshipand contenof the letters, the Court
finds that the letters are unreliable as evidence and,dingty, are entitled to no weight.

8 Mr. Kirk testified that he is an employee of Pilot Catastrophe Servicesdapendent contractor that performs
property inspections and claims adjusting work on Allstate’s behalf



at000542). In his assessmell,. Reid estimated that, assuming that no snow melted in
February 2014 due to constantly belbwezingtemperatureghere would have been
approximately 37.5 inches of snow on the roof at the time of the colldghsat Q00552).

On April 22, 2014, Allstate denied Plaintiff's claipasedon the conclusion d¥ir.
Reid’s EFI Global reporthatthe “cause othe roof collapse [was]... alack of adequate and
timely maintenance that resulted in hidden and long term deterioration of the tecd, raf
decking and inadequate restraint for the lateral thrust at the ends of the'rderb-6, at
000539(Reids March 2014 reportsee alsdx. D-2, at 000588 (Allstate’s denial of coverage
letter using same languag@eAccording to the denidétter, the weakness resulting from
Plaintiff's failure to maintain the roof ultimately caused “the rafters to faleusnow load
conditions well below that which the building framing should have been designed and
constructed to withstand.Ek. D-2, at 000588). In support of its conclusion that Plaintiff's claim
was excluded from coveraggllstate citedseveral Policy pvisions excludindosses caused by
or consisting of enforcement of building codes, failure to preserve propertygenedry a
covered lossywear and tear, and inadequate maintenaao®ng othergD-2, at 000586—87

On May 5, 2014, Plaintiff requestehat Allstatereconsider its denial andview a May
2, 2014reportauthoredby Timothy Lynch a structural engineergegarding the cause of the
collapse. T. 233—-34) Mr. Lynch'’s report stated that, upon inspection of the collapsed roof, he
concluded that the “loss was the result of a collapse of a portion of the strizaiseel dy the
weight of snow or hidden damage.” (Ex. P-3, ai®statereviewedLynch’s reportbut
reaffirmed its deral on May 15, 2014, (Ex. D-3), and issuefinal determination of denial on

Octoberl5, 2014, (Ex. D4).



D. Cause of the Collapse

At trial, all of thewitnessesvho gave testimony relevant to the issxpressedimilar
theories as to theechanics of the collapséhe consensus view, generally stated, Wwat t
(i) under the weight of the snothetop plates (and/orthe raftersor joists connection thereto)
failed, (ii) this failureallowedthe deckingand raftergo slideoutward, pushing them out over
thebrick walls of the building(iii) as thedecking slid outward, the ridge of the roof collapsed
downward, flattening across the top of the exterior walls of the buildssgl( 30-31 (Lynch),
254-55 (Kirk), 338 (Reid), 379-80 (Cannpsge als&Ex. D-9, at 00086B° While Plaintiff and
Allstate’s witnessegliverged in their opinions as to contributing factors, including hidden decay,
deterioratiordue to lack of maintenance, or some combination thereof, each witness who
testified to the issue agreed that the collapse was caused, at leasthy heatweight of the
snow.

Plaintiff's expert structural engineer, Timothynch, testified that he inspected the
Catherine Street building in April 20B4ter the roof collapsedT. 24).Mr. Lynch statedthat

the weakening in the roof structure was “likely wood rot or deterioration frateruntrusion,”

9 At trial and in their submissions, the parties and witnesses vari@fslyto a “top plateZwhere the exterior wall
and roof elements are joine¢as a “sill plate,” (T. 30), “double plate,” (T. 254), “rat plate,” (T. 341;.D¥b. 97,
1143), or “rat sil plate,” (Dkt. No. 97, 1.48). For the sake of clarity, the Court uses the term “top plate” only.

10 Although the parties and their witnesses used common roofing tdogynimprecisely and inconsistentlgeg
supranote 9, the evidence at trial suggested that the key elements of a(gati@bled”) roofsystem relevant to
the facts here can be generally defined as followsh{i)gles are the temost, exterior surface of the roof,
frequently composed of asphalt, that protect the decking from themign(T. 30, 308, 316); (igecking (or
sheathing) is the flat, plywood or plank surface underlying the ssngr. 30, 257, 3887); (iii) rafters are wood
beams that provide structural support to the decking, running upward rglarfram the top foopposing exterior
walls and meeting at a peak, called a ridge, (T. 30, 253)p{sts—also called rafter tiesrun flat between the tops
of two opposing exterior walls, forming a triangle with a set of rafibmre, andypically supporting the flooof

the attic beneath a gable roof, (T. 26, 317, 380); antbpvplates—thin, flat wood that runs along the top of the
exterior wall—are the surfaces upon which the joists and raftgpg;ally secured in place with nails, rest atop the
exterior walls, T. 30, 25455, 315).



and alsahat he observed fire damaigethe rafters! (T. 37, 50-51)He testified that he
observed a “tree or bush” that appeared to be rooted “at the top of the masonry wall.”©Qh 36
direct examination, Mr. Lynch opined that any deterioration of the top plate would r&ve be
“underneath the roof and the roofing” and therefore “would not have been visible.” (T. 30-31).
According to Mr. Lynch, the roof “was weakened from hidden damage such that the load
imposed by . . . the snow[] was able to initiate the collapse.” (T. 30—31). He concluded that,
although the roof “may or may not have been in a weakened condition,” he observed “no other
indication of any . . . cause” for the collapse other than the weight of snow. (T. 3Uk81).
Court notes that hile some of the deterioration, includitige fire damagenay have been
hidden, the tree growing out of the building since at least 204112 jneviteble resultingwater
penetration, was not. Nor was the damage to the gutter and fascia board, cited in a 20d1 violati
and visible in 2012 Googlstreet Viewphotos, “hidden.”

Plaintiff's roofing expert, lan Horowitayas the on} witness who testified thae
observed the condition of the roof and its supporting elements before the collapse on February
21, 2014(Ex. P17, at 1522 Following the collapse, he reported observing “classic signs of
collapse by live load,” including “[c]racked and split rafters as well as maie polg and
beamscompletely severed due to weight.” (Ex. P-2). Based on his pre- andgtlagtse
observations of the roof, Mr. Horowitz opintidht, despite some deterioratidithe only factor

involved” in the collapse of the roefas “heavy snow.”I{l.). Since, however, the Court does not

I Multiple witnesses’ testimony, as well as photographic evidence, iegibatt charring or fire damage to

elements of the roof was visible after the collapSeg( e.q.T. 77, 256, 320). There was no evidence at trial
indicating when such damage may have occurred, (T. 281, 346), and the KFD strdetfilnot contain any record

of a fire at tle 221 Catherine Street propelffgx. D-16; see alsdl. 53, 256). The witnesses offered different

theories as to how the charring may hageurred, including a fire set inside the house before the collapse, (T. 262,
293), a fire set outside using the postlapse roof debris for fuel, {7, at 4950), or construction using charred
wood, (T. 328, 348).

10



credit Mr. Horowitz'stestimony regarding his pi@llapse inspection, the Court does not credit
his opinion regarding the cause of the roof collapse.

The Court credits the testimonytbie Defendant’s witnesses this issue. John Kirk, the
property adjuster assigned to Plaintiff's claim, testifteat, although the snow may have been
the triggering event, the building had deteriorated to the pointitheas inevitable that this
building was goin[g] to collapse . . . a bird could have done it, too, by landin[g] on it.” (T. 258).
Hetestified thathe wooanstructuralcomponents of the roof showed indications of |oergn
exposure to the elemerdad described their condition as “almost like a piece of driftwood, it
[was] just crumbly.” (T. 259)Morris Reidtestified that his inspection of the propertyealed
thatall aspects of the building, not just the roof, were inadequately maintained amaratiyic
impaired (T. 321-26)Mr. Reid stated that this lack of maintenance led to deterioration of the
roof over time, until the “roof was in a condition [such that] it would not support the snow load
for which it was originally designed.” (T. 32&lthough Mr. Reid stated that lhelieved the
roof “collapsed because of the weight of the snow funihertestified that it “collapsed under
snow load conditions far below which it should have been designed to withstand” due to
“inadequate maintenance okthoofin[g] systems.” (T. 338). Finally, Herbert Cannahstate’s
architecturabnd roofing expert, concluded that, althoutite“presence of the snow load is what
caused the structure to gjV€T. 369), there “was enough damage to the structure” thag’s
inevitable that . . the roof would have collapsed.” (T. 382). Mr. Cannon noted that, over the
course of its lifetimethe roofrepeatety withstood the weight of snow without collapsing; thus
prompting him to conclude that “something was goinghame that deteriorated the structure to

allow the collapse.” (T. 381).

11



[I. CONCLUSIONS OF LAW

Plaintiff argues that the evidence presented at trial demondtratdbe claimed loss is
within coveragéecause it consisted afsuddertollapse caused by theeight of snow and/or
hidden decay. (Dkt. No. 96, at 26, 29).3lIstate,on the other handrgues thaPlaintiff failed
to carryhis burden of proving any of the requisite elements under the P@ikty No. 97, at
58), and thatin any event, it cared its own burden of proving that the collapse was
predominantly attributable to an excluded causke af60).

A. Insurance Contract Interpretation

Under New York law, courts interprgtsurance policies like any other contrakP.
Morgan Sec. Inc. v. Vigilant Ins. CG@1 N.Y.3d 324, 334 (2013), giving unambiguous
provisionsof a policy their “plain and ordinary meanifig\Vhite v. Cont’l Cas. Cp9 N.Y.3d

264, 267 (2007¥? Ambiguity, where found, must be resolved in favor of the insuneg:

Viking Pump, InG.27 N.Y.3d 244, 257-58 (2016). A policy is ambiguous if the language “could

suggest ‘more than one meaning when viewed objectively by a reasonabigantelerson who
is cognizant of the customs, practices, usages, and terminology as generaljoodda the
particular trade or busine8sint’| Multifoods Corp. v. Commercial Union In&09 F.3d 76, 83
(2d Cir. 2002) (quotinglorgan Stanley Grp. Inc. v. New Eng. Ins. @25 F.3d 270, 275 (2d
Cir. 2000)) see alsdn re VikingPump, Inc.27 N.Y.3d 244, 258 (201§)[A] contract is not
ambiguous if the language it uses has a definite and precise meaning, unattestalegebpf

misconception in the purport of the [agreement] itself, and concerning which there is no

12 The parties do not dispute that New York law applies to this BasPostlewaite v. McGramtill, Inc., 411 F.3d
63, 67 (2d Cir. 2005) (applying NeVork law where applicable law wamt in dispute).

12



reasonabledsis for a difference of opion.” (alteration in originalXinternal quotation marks
omitted).

B. Burdens of Proof

Under New York law, an insurance policy containing bothrisk-and namegberils
coverage is commonly known as a “hybrid” poli€gbozzi v. Lexington Ins. C&39 F. Appk
758, 761 n.1 (2d Cir. 2015). Under a hybrid policyalifrisk section provides coverage subject
to certain exiuded loses or causes of lossnamedperils sectionon the other handequires
the occurrence of certagonditionsor the presence of some expressly descrdir@gimstance
for a loss to come within coveradd. at 760.Under either an allisk or a namegberils policy,
the insured carries the burden of demonstrahagjthe loss claimed is withtoverageSeelnt’|
Multifoods Corp, 309 F.3d at 83 (describing an insured’s “relatively light” burden of
demonstrating coverage under anrek policy); Fabozzj 639 F. App’x at 760gxplaining that
the insured must prove that loss claimed satisfies condiomsmedperils coverage). Once an
insured demonstrates that their loss is covered, the irnsastre burden of showing that an
exclusion appliesSeeMiller Marine Servs. v. Travelers Prop. Cas. Ins. Q0. 04€v-5679,

2005 WL 2334385, at *1, 2005 U.S. Dist. LEXIS 39906, at *10-11 (E.D.N.Y. Sept. 23, 2005),
aff'd, 197 F. App’x 62 (2d Cir. 2006). If coverage is not barred by an exclusion, then the insured
bears the burdeof proving damagesee Alpha Auto Brokers, Ltd. v. Continental Ins, 286

A.D.2d 309, 310 (2d Dep'’t 2001).

As described abovéhe Allstate Policy excludésollapse”from coverage under the all-
risk section(Ex. D-1, at 000676)except wherg¢he conditions described under a relevant
namedperils provision, id. at 000682)are metThus, Plaintiff carries the burden of proving
that his claim is within coverage under Additional ProtectioBeg&Fabozzj 639 F. App’x at

761 Assuming Plaintiff satisfies that burdehe claim is within coverage unless Allstate proves

13



that an exclusianncluding the predominant loss exclusion, is applicable. Firral&mtiff must
prove damages.

C. Additional Protection 6

The relevant provision, Additional ProtectionsBates that Allstate insures the “direct
physical loss to covered properigused by” the “entire collapse of a covered building structure”
or “the entire collapse of part of a coveredlding structure.” (Ex. D-1, at 000682). The policy
further provides that any such collapse must have been a “sudden and accidattphgsial
loss caused by one or more of the following,” then lists six causal eventsgbet toverage.
(1d.).

1. Entire Collapse

The parties both acknowledge that the Iddssaiewas a “entirecollapse,” but dispute
the extent of the collapsBlaintiff argles that the loss was an “entire collapse of a covered
building structure” because it “rendered theusture unsafe and beyond repair,” eventually
requiring total demolition(Dkt. No. 96, at 33). Allstate contenthat, while there was an entire
collapseof the roof—'part of a covereduilding structuré—there was not an entire collapse of
the building structure itself. (Dkt. No. 97, at 68).

The Policy does not definetitire collapsg!® The parties have not identified, and the
Court has not found, any New York law interpreting the term. New York law is unisettldhe
meaning of the terrfcollapse” Dalton v. Harleysville Worcester Mut. Ins. €657 F.3d 88, 91
(2d Cir. 2009)Plaintiff argues that “collapse” does not require “a falling in, and total or near
total destruction” of the buildingzraffeo v. U.S. Fid. & Guar. Cp20 A.D.2d 643, 644 (2d

Dep’t 1964) (quotingVeiss v. Home Ins. G& A.D.2d 598, 599 (3d Dep’t 1959)), but o=y

B The policy does state that “[c]ollapse does not include settling, crachingkiag, buging or expansion.” (Ex.
D-1, at 000683).

14



showing of “substantial impairment of the structural integritiya building,Royal Indem. Co. v.
Grunberg 155 A.D.2d 187, 189 (3d Dep’t 1990hat caselaw, however addresses the term
“collapse,” not ‘entire collapse.Courts have reached varying conclusions as tongeningof
“entire collapse.’CompareAgosti v. Merrimack Mut. Fire Ins. C®79 F. Supp. 3d 370, 379-80
(D. Conn. 2017) (ruling th&entire collapstlanguage unambiguously meant “actual
collapse”)with Maki v. Allstate Ins. C9320 F. Supp. 3d 380, 384 (D. Conn. 2018) (declining to
follow Agosti holdingthat an “entire collapse of a home’s foundation can be reasonably
understood to be an entire collapse of part of the covered building structure in théaetse t
foundationhas completely ... suffered substantial impairment to its structural integrityany
event, since “the clear modern trend” holds #ralogous “collapse” coverage provisions
“provide coverage if there is substantial impairment of the structure igtegtite building,”
Wangerin v. New York Cent. Mut. Fire Ins. Cidl1 A.D.3d 991, 992-93 (3rd Dept 2013), an
“entire collapse” must mean somethimgre.

To the extent “entire collapse” means an actual collapse, there was not an actual collapse
of the building following the snowstorm. On February 22, 2014, the morning after the roof
collapsel, KFD examined the building and noted that “the buildingeaped stable” and the
“risk of further collapse did not seem likely.” (Ex. D-16, at 001401). It was not untitiM&r
2014—more than a week laterthatthe City of Kingston determined that the roofless structure

was a public hazard, at risk of additiopallapse. (Ex. BL6, at 001408

1 As Allstate points out, Plaintiff's reliance dordan v. Allstate Ins. Cpl1 Cal. Rptr. 3d 169, 1882 (Cal. Ct.
App. 2004), does not support his contention that the building suffered are ‘esitapse.” Thre, although the court
determined that the policy’s wet or dry rot exclusion was ambiguniieipresence of an “additional coverage”
section’s inclusion of collapse resulting from hidden decay, it aded that coverage under the “entire collapse”
provision required “actual,” rather than merely “imminent,” collapse of thectire.ld. at 182.
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To the extent “entire collapse” can be interpreted to mean a comprehensive or complete
“substantial impairment to the structural integrity of the builditigglt is a harder question.
There was conflicting testimony regarding the structural integrity of the buifdiRtpintiff's
structuralengineerexpert Mr. Lynch,testified thatwhen he went to the building in April 2014
with two or three other individuals, he noticed theg éxterior walls were “sound . they were
all straight and standing vertically(T. 25, 27).He did not see “anything that indicated that the
brick” load bearing walls “failed in any way(T. 70—71).He determind that the buildingvas
structurally sound enough to supptbreir weight,wentinside the building, and walked up to the
second floor. (T. 27, 44The Court credits the testimony of Mr. Cannon, Defendant’s architect,
who testified that “[f[rom the outside of the building it looked like it could be saved.” (T. 384)
Mr. Cannon noted that “you would have to have a structural evaluation” to “find out the
condition of the floor supports and of the brick on the inside,” but estimated that there was
“better than a 50/50 chance that it would be salvageable.” (T. 384). Mr. Camti@rnoted
that, while a structural engineer would have to evaluate the buildingaltewerethree bricks
wide, and where some of the brick had peeled off riéisé of the wall was intact(T. 383-84).

On the other handtlwer withesses-including Deputy Fire Chief Tiano amefendant’s
expert electrical engineg¥ir. Reid—testifiedthat it was ot safe to enter the building. (T. 207,

303). In his property assessment, Mr. Reid identified significant deficieincilee foundation

5 The demolition notice does not resolve thestion Deputy Fire Chief Tiano explained that it was the Building
Department’s practice “any time therestsuctural damage done to a building” to issue a Notice advising the owner
to either make repairsnimediately or plan to demolighe building. (T. 209210). Mr. Tiano testified that the

“street file” on the property indicates that “the City required thiéding to be demolished because the roof collapse
affectedthe integrity of the building (T. 220 (emphasis addedjeeEx. D-16, at 001403notice stating that “[a]t

this time partial or complete collapsepossiblé)). Mr. Tiano had no involvement Withe property after the roof
collapse, (T. 220)nd there was no testimony regarding the Building Department’s ewvalwdtihe structural

integrity of the building
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and the external structural fre of the building; he noted that the property had exceeded its
useful life and should be demolish¢B:6, at 538, 541).

In any eventthe Court need not decide whether there was an “entire collapse” under an
expanded definition of that term because, as discussed below, Plaintiff failed tohariarey
structural impairment ahe buildingthat mightconstitute arfentire collapse” occurred
“suddenty” or as a result ch coverageriggering eventsuch as the weight of snow. The Court
thus finds thathere was an “entire collapsefdrt of a covered building structure”—the roof—
within the meaning of the Policy.

2. Sudden and Accidental

Allstate argues that Plaintiff's claim was not within coverage because Plaiitéitf fa
adduce evidence proving thae collapsef the roofwas a‘sudden and accidentdldsswithin
the meaning of the PolicyDkt. No. 97, at 58%° Allstate argues thahe loss was not sudden and
accidentgl“but rather expected due to lannucci’'s admitted decision not to ever makepairg
to the roof during the 9 years he owned the property before the roof collapdgd.” (

The two terms-"sudden” and accidentdl—have separate meaningorthville Indus.
Corp. v. Nat'l Union Fire Ins. Co. of Pittsburgh, P89 N.Y.2d 621, 632 (1997). A “sudden”
loss is“an abrupt happenstance” that occurs “abrugttgcipitantly or brought about in a short
time.” Id. at632(emphasis omittedHerg the loss of the roof was sudden: it collapsed abruptly
overnight on February 21, 2014. (Ex. P-48)01401) see also AgostR79 F. Supp. 3d at 378

(examining a similar “Additional Protection” collapse provision and concludirtd'ithia clear

16 Allstate’s argument that, for the loss to be within coverage, Plaintifiegsredto proveboth“an ‘entire
collapse’ of the roofandan “entire collapse’ of the building,” (Dkt. No. 97, at 58), does not suéth the plain
language of Additional Protection 6, (Ex-1IDat 000682 (“We will cover: (dhe entire collapse of a covered
building structure; (b)he entire collapse of part of a covered building structure; ardirégt physical loss to
covered property caused by (a)(b) above.” (emphasis added)).
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from the language of the policy that it is fbes not thecauseof the loss that must be ‘sudden
andaccidental™)

Plaintiff failedto prove, however, that any purported “entire collapse” of the building—
by virtue of its compromised structural integrtyvassudden. Insteadhé evidencat trial
establislkedthatthe buildings structuralimpairment wagausedy longterm deterioratiomnd
predated th&ebruary 21, 2014dollapseof the roof. The Court credits the testimony of Timothy
Lynch, John Kirk, and Herbert Cannon, all of whom explained thewleterioration of the roof,
including the presence die tree at the roofline, resulted in water damage to the walls of the
building structure over time before the collapse. (T. 48, 255-58, 261, 265, 374-75). John Kirk
pointed to dsintegrating bricks as an indicatitmat, before the roof collapsethe building’s
“structural integrity was already compromise. 284—85). Morris Reid’s property condition
assessment also noted structural damage to the building that predated the abllegseof,
including “structural cracks in the sidewall” superstructure and “detégbraasonry pointing
and loose bricks.” (Ex. P-6, at 000538). He furtldentified cracked bricksn the facade
reflecting “deterioration over time” that was “totallyretated to the roof collapse.” (T. 321,
327). Furthermore, the CountedlitsMr. Reids testimonythat the absence of gutters and drains
resulted in erosion of soil surrounding the base of the building structure, causiecefitil
settement of the foundation walls.” (T. 322—-2B)t. Reid’s assessment concluded that “the
cracked foundation wall[,] when taken into consideration with the age of the buildisgnfha
structural value in [its] current condition and should be demolished in its entiftexy.RE, at
000538. While Mr. Reid testified that “some part” of thailaling structure “was compromised”
because of the roof collapse, (T. 362), the evidence did not reflect what that “paehava

whethernt was substantial enough to constitute an “entire collapse” of the building. Based on the
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credible trial testimony ahphotographic evidence, the Court finds #sgensive water damage
compromised the structural integrity of the buildoger time, long before the roof collapsed.
Accordingly, the Court finds that, whitee collapse of theoof was sudden, any purported
“entire collapse” of theuilding structurewas notPlaintiff thereforefailed to prove that the loss
of the building structurgvaswithin coverage under Additional Protection 6(a).

“Accidental” meansnot done ‘on purpose™ and is the “antonym of ‘puspty.” Wolk
v. Royal Indem. Cp27 Misc. 2d 478, 484 (2d Dep’'t 1961). Whether the insured’s actions were
“negligent, wanton, willful, or even violative of a criminal statute, if the resfutuch act was
not intended then it is accidentaMcGroarty v.Great Am. Ins. Co36 N.Y.2d 358, 365 (1975)
(affirming ruling thatdamages causday insured’s‘calculated risk"wereunintended and
therefore accidentglseealsoOlin Corp. v. Ins. Co. of N. Ag221 F.3d 307, 316-17 (2d Cir.
2000) ({T]he key to whether the environmental damage . . . was ‘caused by accident’ turned
here on whether the resulting property damage was caused by [Plaitgiffjonally’). “The
Second Circuit [has] statedRécoverywill be barred only if the insured intead the damages
if it can be said that the damages were, in a broader sense, “int&ydéé’insured because the
insured knew that the damages would flow directly and immediately from itsiamahact’”
Travelers Indem. Co. v. Northrup Grumman Cp&F. Supp. 3d 79, 101-02 (S.D.N.Y. 2014)
(quotingCity of Johnstown, N.Y. v. Bankers Standard Ins, & F.2d 1146, 1150 (2d Cir.
1989)).

There was no evidence at trial indicating that Plaintiff intended for thedassctr.The
Court finds that, althougRlaintiff neglected the Catherine Street buildingibier alia, failing

to maintain and repair the roof, the roof collapse on February 21, 2014 was an unintended and

accidental lossSeeMcGroarty, 43 A.D.2d at 377 (“If the consequences are not adverted to,
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however willful the preceding acts, the supervening outcome is unintentional thiéhi
definition of an accident.(internal quotation marks omitted)j.

3. Caused by Weight of Snow?

Finally, Plaintiff adduced evidene trial sufficient to prove that the collapse of the roof
was caused by “weight of . snow which collect[ed] on [the] rod{Ex. D-1, at 000682). #ery
witnesswho testified to théssue including Allstate’sacknowledged that the collapse was
cau®d, at least in part, by the weight of snow. (T. 27, 203, 271, 328,A69ate’s postirial
submission acknowledges that the roof “collapsed because of the weight of snow on the roof.”
(Dkt. No. 97, at 58). Accordingly, Plaintiffas satisfied hisurden of demonstrating that the
collapse of the roof was within coverage under Additional Protectidn 6.

4, Direct Physical Loss Caused by the Collapse of the Roof

Plaintiff argues thathe building “was razed because it was irreparably damaged due to
the roof ollapse,”’and the loss of thentire building is covered as a “direct physical lagsier

Additional Protection 6(c). (Dkt. No. 96, at 33).

7 Alistate argues that, given Plaintiff's failure to perform maintenameéhe roof, its collapse cannot be considered
“unexpected.” (Dkt. No. 97, 5&9). TheAdditional Protection &ollapseprovision, however, does not use that
languageCf. Northville Indus. Corp.89 N.Y.2d a629 (“expected” damage was expressly excludwter the

policy’s definition of “occurrence”)Technicon Elecs. Corp. v. Am. Home Assur, @bN.Y.2d 66, 74 (1989)
(same)Defendant has not cited, and the Court has not found;as®yin which a court has read “unexpectatty

the terms of a policy.

¥ The Court rejects Plaintiff's assertion that the roof collapse was caushitibgn decay,” which is covered
under theAdditional Protection provision. The Court credits the testimony of Riefiets architect on the
deterioration that was visible sin2812. (T. 37383). Whilesome deterioration, including the fire damage, may
have been hiddeother deteriorationepicted in the 2012 photographsuch as the tree growing out of the roof
and thewater penetratiothat inevitably resulted-was not.Segeg., 6 Montague, LLC v. New Hampshire Ins. Co.
122 A.D.3d 451 (8tDep’t 2014) (finding coverage for “hidden decay” not applicable when deeag visible and
was a clear indication that the beam within was deteriorating”).

19 plaintiff failed to prove however,that any purported “entire collapse” of the buildsigucturewas caused by the
weight of snow on the roof. As noted abote structural integrity of the building was compromised before the roof
collapsed. The fact that City of Kingston orderechdktion of the building because of its compromised structural
integrity is immaterial: “Even though the building required demolitioa,gbent resulting in the lossthe
compromised structural integrity of the buildirgwas not covered by the provisiofithe policy insuring against
lossattributable to . . collapse.Citizens Ins. Co. of Am. v. CMS Risk Mgmt. Holdings,, 182 A.D.3d 482, 483

(1st Dep’'t 2018).
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“The Second Circuit has defined ‘physical loss or damage’ in the insurance amtext
‘strongly impl[ying] that there was an initial satisfactory state that was ctanggean
unsatisfactory state.Channel Fabrics, Inc. v. Hartford Fire Ins. CdNo. 11ev-3483, 2012 WL
3283484, at *9, 2012 U.S. Dist. LEXIS 113867, at *26 (S.D.N.Y. Aug. 13, 2012) (quditing
of Burlington v. Indem. Ins. Co. of N. ArB32 F.3d 38, 44 (2d Cir.2003) (collecting cases and
concluding that court was “aware of no cases adgyat contrary interpretation of the term”)).
“The requirement that the loss be ‘physical,. is widely held to ... preclude any claim against
the property insurer when the insured merely suffers a detrimental economit impac
unaccompanied by a distinct, demonstrable, physical alteration of the property.’'oLGA @h
Ins. 8 148:46. “When the structure of the property itself is unchanged to the naked eye . . . and
the insured alleges that its usefulness for its normal purposes has been destreglaced,
there are serious questions whether the alleged loss satisfies the pmiey"tid.

Plaintiff cites only to the City’s demolition notice as evidence of loss caystu:oof’s
collapse. There wasowever, no evidence indicating how the City of Kingston concluded that
the building required demolition one week after reporting that the building appearedasthble
unlikely to collapsefurther. There washo evidenceshowingthat the buildingsustained any
distinct, demonstrable, physical alteratm change in conditioas a result of the collapse of the
roof. The2012 Googlestreet Viewphotographs indicate that, before the collapse, the condition
of the building’s exterior and foundatievaspoor. SeekEx. D-28(a)«c)). Mr. Reid’s assessment
noted “significant signs of cracking or movement” in the foundation walls indicaiupssive
settlement or an improdgrinstalled foundation systef(Ex. P-6, 000538)Mr. Kirk testified
that he observed “pervasive damage” to the building that predated the collapseof,tfie r

265), including cracked and disintegrated bricks resulting from “teng-weather exposure,”
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(T. 260-62). Mr. Kirk further testified that, during his inspection of the building, he was
specifically examining “how much was danegigoy this collapse.” (T. 258).

Both the interior and exterior of the building were in poor condifber the collapse
(Ex. D-6, at 000602—04But Plaintiff failed to provevhat new damager additional
impairment—beyond the destruction of the roofvas directly caused by the collapse. For
exampleMr. Lynch testified that the extent of theof collapse was limited “to the attic level or
the ceiling joists at the top of the masonry walls.” (T. 26). Photographs included inills Re
property assessent show that the decking of the roof slid outward, lying flat on top of the
masonry walls of the building. (Ex. D-6, at 000569). Having considered all of the evidence and
the credibility of all of the withesses, the Court finds that Plaif#tiféd to provehat the
collapse of the roof caused additional damage that might have arguably beenavighage,
such asnew damage to the building’s interior, superstructure, or foundation; the development of
water damage that was not there previously; or damage to property inside the BRilding.

D. Predominant CauseExclusion

Having found thaPlaintiff met his burden of demonstrating that telapse of the roof
was a sudden and accidental entire collapse of part of a covered building structOoeirthe
mustnextdetermine whether Plaintiff's claim is excluded from covenagger Additional
Protection 6 by the predominant cause exclusion contained within the “Losses We Do Not
Cover” section of the Policy. That clause provides that Allstate does “not cggeol covered
property . . . when: (ahere are two or more causes of lasthie covered property; and (e

predominant cause(s) of loss is (are) excluded” from coverage. (Ex. D-1, at DOtEI&8te

20 Even had Plaintiff shown some direct physical loss beyond the destrattioa roofitsdf, he failed to adduce
evidence indicating the value of any such loss, as described further below.
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carries the burden of showing that an exclusion applies, and argues that, “Rgbdeg;] if
Allstate is able to show that an excluded peril was the predominant cause ofapse;dllistate
will win.” (Dkt. No. 97, at 61 (citing~abozzj 639 F. App’x at 763 n.3)).

The claus®n which Allstate reliesaks not bar coverage whereextluded cause
simply contributedto the loss, but only where an excluded cause wgsrdu®minantause of
the loss?! Thus, “[tJo determine causation, [we must] look][] to the efficient or dominant cduse
the loss, not thevent that merely set the stage for that later ev&@ravino v. Allstate Ins. Cp.

73 A.D.3d 1447, 1448 (4th Dep’t 2010) (alternations in original) (internal quotation marks
omitted) (discussing insurance policy that “expressly provid[ed] that, whemdaimage has two
or more causes, the loss is not covered if the ‘predominant cause(s) of losses¢arded’).
“Only the most direct and obvious [efficient] cause should be looked to for purposes of the
exclusionary clauseParks Real Estate Purchasing Grp. v. St. Paul Fire & Marine Ins, €2
F.3d 33, 48 (2d Cir. 2006) (emphasis in original) (quoknta v. State Farm Fire & Cas. Co.
212 A.D.2d 16, 20 (4th Dep't 1995)).

Here, the evidence atatidid not show that any cause was predominant to the weight of
snowin directly bringing about the collapse of the roB&ather, thgareponderance of the
evidence indicated that timeost direct and obvious cause of the collapse of the roof was the
weight of approximately 37.5 inches of snow that had accumulated over the courseiofehe w
(T. 344-45)While othercauses-including deterioration or inadequate maintenanktkely
“set the stage” fothe collapsealuring the snowstornflistate failed to prove that any of these

causes—considered separately or togethgaredominated over the weight of the snow as the

21 The clause here is unlike the aatincurrent clause iRabozzj wherethe insurer could prevail by showing that
“an excluded peril contributed in any way to the collapse.” 639 F. App’x at 763 n.3.
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efficient causef the collapseGraving 73 A.D.3dat 1448 (holding that, even though plaintiff's
drainage of the pool was a precondition to the loss, pressure from groendwaat
“predominant cause” of damaged cause@dyl’s rise from ground level).

E. Damages

As noted above, the Policy provides that covered losgdide sdtled on an actual cash
value basis,” further specifying that “[pJayment will not exceed the smalie@&)dhe actual
cash value of the damaged [or] destroyed . . . property at the time of loss; (b) the amount
necessary to repair or replace the daméagddaiestroyed . . . property with other of like kind and
quality.” (Id. at 000663). Although the Court has determined that Plaintiff carried his burden of
proving coverage under Additional Protection 6 for the collapse of theR@oftiff failed to
eshblish the value of his loss under the Pofity.

“The purpose of an action ofnd. . . insurance policy is to attempt to put the insured in
as good a position as he would have been had no fiosstred, by awarding him the actual
cash value of the property lost or damaged. Actual cash value (ascertainedpath pr
deductions for depreciation) means actual value expressed in terms of'ninocasdona v.

Home Indem. Cp60 A.D.2d 749, 749 (197 Tinterpretingsimilarly wordedfire insurance

policy that provided “that the amount recoverabléhs ‘actual cash value of the property at the
time of loss, but not exceeding the amount which it would cost to repair or replace théyprope
with materal of like kind and quality within a reasonable time after such [psShe
determination of actual cash value is made under a broad rule of evidence whishttadidmer

of fact to consider every fact and circumstance which would logically teihe fotmation of a

22 As Defendant argueBuane Postupatkestimate of Plaintiff's damagesased solely on the anticipated value of
a planned 1600 square foot residential developméaited to address a loss that is compensable under the policy.
(T. 87-88).
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correct estimate of the los€Cass v. Finger Lakes Co-op. Ins. CH07 A.D.2d 904, 905 (3d
Dep’t 1985) (internal quotation marks omitted)l[Jo recover damages for breach of contract,”
an insured is “required to prove damages resultioigp that breachand their failure to do so [is]
fatal to that cause of actiorXlpha Auto Brokers, Ltd286 A.D.2d at 310 (reversing jury verdict
in favor of insured and dismissing the complaint where insured “presented no evidenteeas
pre- or postfire value of the premises”’Accordingly, ‘{a]n insured who fails to establish .the
value of the loss may not recover under the poliByéndergast v. Pac. Ins. GdNo. 09¢v-
6248, 2012 WL 1044568, at *5, 2012 U.S. Dist. LEXIS 43@8413 (W.D.N.Y. Mar. 28, 2012)
(citing Victoria Camera, Inc. v. Guirideb66 F. Supp. 796, 798 (S.D.N.Y.1983)

For the reasons discussed above, Plaintiff's loss under the Policy is limitecctdl dpse
of the roof.Plaintiff failed to adduce angvidence egarding thevalue of the roof or from which
to inferits value, e.g., thenarket valueof the buildingbefore andafter the collapser the cost of
replacing the roofith one of like kind or quality® On the other handhé evidence adduced by
Defendant establishetat the roof was worthlesserbert Cannon, Allstate’s architectural
expert,opined that the roof structure had no value whatsoever prior to the collapse. (Ex. D-35, at
4). He testified that, due to the “condition of the structure, . . . the roof had absolutely no value
[and] there was nothing that could be salvaged.” (T. 388Ying considered all of the trial
evidence, the Court finds Mr. Cannon’s opinion regarding the value of the roof to be credible and

well supportedPlaintiff is therefore noéntitled to damage®r the loss of the roof.

23 Plaintiff also failed to demonstrate the value of any other loss he idcaueh as the cost of hauling debris. For
example Plaintiff seeks $5,150 in damageasder‘Additional Protection 1'for the cost of debris removal
“Ordinarily,” however, “the amount of insurance set forth in the padidiie measure of coverage rather than of
damages.Naiman v. Niagara Fire Ins. Co285 A.D. 7®, 708 (1st Dep’t 1955 laintiff did not present any
evidence indicating how that figure was calculatetlaw it reflectsthe reasonable expensé removing the debris
created by the roof’s collaps&ccordingly,even assuming such losses are withirecage, he may not recover
under Additional Protection 1.
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Because Plaintiff has failed to prove the amafrdamagesesulting from the collapse
of the roof, he may not recover under the Policy.
V. CONCLUSION
Accordingly, it is
ORDERED thatthe Clerkof Court is directed to enter judgment in favor of Defendant
and to close this case
IT IS SO ORDERED.
e racuse, New York brisndl e K Soannnn s
Brenda K. Sannes
U.S. District Judge
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