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DECISION and ORDER

Currentlybefore the Court, in this Social Secyrédion filed by Linda L. Butler
(“Plaintiff”) against the Commissioner of Social Security (“Defendamt“the Commissioner”)
pursuant to 42 U.S.C. 88 405(gyePlaintiff’s motion for judgment on the pleadings and
Defendant’smotionfor judgment on the pleading$Dkt. Nos. 21, 26) For the reasons set forth
below, Plaintiff's motion for judyment on the pleadings denied and Defendant’s motion for
judgment on the pleadings is granted. The Commissiodecision denying Plaintiff's

disability benefits is affirmed, and Plaintiff's Complaint is dismissed.
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RELEVANT BACKGROUND

A. Factual Background

Plainiff was born in 1951, making her 39 years atcheralleged onset date of March 4,
1991, and 4%ears oldat the date last insured of December 31, 1996intiff hasa 12h grade
educatiorandshe reporteghast work as a bookkeeper, dispatcher, secretary, stenographer, and
waitress Generally, Plaintiff allegedisability consistingf fiboromyalgia, back and neck pain,
arthritis, colitis, headaches, and hypoglycemia

B. Procedural History

Plantiff applied for Disability Insurance Benefits on January 26, 2@®aintiff's
application was initily denied on September 13, 20@fter whichshe timely requested a
hearing before an Administrative Law $ad(“ALJ"). Plaintiff appeared at hearingefore ALJ
Carl E. Stephan on June 10, 2009, and August 19, 2009. On September 18, 2009, the ALJ issued
a writtendecision finding Plaintiff not disabled under thectl Security Act. (T. 37480.1) On
March 4, 2011, the Appeals Council denied Plaintiff’'s request for review. ). Plaintiff
appealed to the United States District Court for the Northern Districtwf¥ek, and Dstrict
Judge William G. Young remanded the case for further administrative progeefifiraing that
the ALJ had failed to properly develop the record by not obtaining a complete capy of
February 7, 1996, lettérom treating rheumatologist Ne@keensta, M.D., and that the
evidence in the record was insufficient for the ALJ to make a determinatiorPéantiff's

abilities to lift, carry, stand, and walk. (T.419-23.) This Court also found remand vearrant

! The Administrative Tanscript is found at Dkt. No. 8Citations to the Administrative
Transcript will be referenced as “T.” and the Battamped page numbers as set forth therein
will be used rather than the page numbers assigned by the Court's CM/ECéneddiiing
system.
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because the ALJ failed to propergconcile his treatment of Plaintiff's testimony regarding
involvement in dog breeding, abécausehe Appeals Council failed to consider the new
evidence submitted on January 19, 2011. (T. 424-25.) The Appeals Council remanded the case
pursuant to this Court’s March 1, 2013, decision and order. (T. 429.) Plaintiff attended a
subsequent hearing with the ALJ on April 1, 2014. On July 7, 2014, the ALJ again issued a
written decision finding Plaintiff not disabled under the Social Security Act3Z0-28.) On
February 29, 2016, the Appeals Council denied Plaintiff's request for review, noting that
Plaintiff had not filed written exceptions to the ALJ’s decision and that theraovasison for
the Appeals Council to assursga spontgurisdiction, making the ALJ’s decision the final
decisbn of the Commissioner. (T. 309-11

C. The ALJ’'s Decision

Generally, in his decision, the ALJ made the followsegenfindings of fact and
conclusions of law. (T. 322-28 First,the ALJ found that Plaintiff wainsured for disability
benefits under Title Il until December 31, 1996. (T. 322.) Second, the ALJ found that Plaintif
has not engaged in substantial galimctivity since March 4, 1991he alleged onset datéd.
Third, the ALJ found that Plaintiff tumbar spine degenerative changes and fiboromyalgia
severe impairmestwhile her colitis, hypoglycemia, arthritis, and headaches are not severe
impairments (T 322-23) Fourth the ALJ found thaPlaintiff’'s severe impairmerg do not meet
or medically equal one of the ket impairments in 20 C.F.R. § 404, Subpart P, App. 1 (the
“Listings”). (T. 323.) More specificaly, the ALJ considered Listg 1.04 (disordersfahe
spine) and 14.09 (inflammatory arthritidyd. Fifth, the ALJ found that Plaintiff has the residual
functional capacity (“RFC”) tgerform afull range of sedentary worldd. Sixth, the ALJ found

that Plaintiffis able to perform hgrast relevantvork as a bookkeeper. (T. 327%Sgeventhand
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finally, the ALJalternativelydetermined that Plaintiff was not disabkdStep Fivédbased on
application of the Medical-Vocational Guidelines. (T. 32728

D. The Parties’ Briefings on Their CrossMotions

Generally Plaintiff asserts fouarguments in support of her motion for judgment on the
pleadings.First, Plaintiff argues that the RFC determination is not supported by substantial
evidence because the ALJ did not obtain an assessment from an examiningrptysicppar
such a finding. (Dkt. No. 21 at 10-16, 24-95Specifically,Plaintiff alsoargues that the ALJ
erred in weighing thepinion evidence, including the opinions frareating chiropractor Brad
Elliott, D.C., andprimary care physiciadohn Cetner, M.DId. at 16, 19-22, 25-26.

Second Plaintiff argues that the ALJ failed to properly evaluate the records andmgpini
from Plaintiff’s treating rheumatologist in compiiee with this Court’s previous decision and
order and the Appeals Council's remand orddr.at 1618, 26-27.More specifically, Plaintiff
argues that the ALJ failed to conduct a detailed discussion or analysis of threaievent
evidence submitted to the Appeals Counsiti@ected by thi€ourt in itsprevious decision, and
failed to assign a specific weight to the treating rheumatolsdistlings and opinionsld. at
17-18.

Third, Plaintiff argueghat the ALJ did not properly evaluate Plaintiff's fiboromyalgid.
at 1014, 20-22.More specifically, Plaintiff arguethat the evidence supported a diagnosis of
fiboromyalgia under the requirements of SSR 12-2p, that the ALJ misunderstood or
misinterpreted the disabling effects of Plaintiff’'s fiboromyalgia wheessag whether Plaintiff

met or equaled a Listed impairment, and ignored evidence related to Pdaibtibmyalgia. 1d.

2 Page numbers in citations to the parties’ briefs refer to the actual page swither

brief rather than the page number assigned by the Court’s electronicsisitem.
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Fourth, and finallyPlaintiff argues that the credibility determination is not supported by
subgantial evidenceld. at 1416, 23-24, 27-30.

Generally, Defendant asserts four arguments in support of her motion for judgment on the
pleadings. First, Defendant argues that the RFC determination was suppotbdthgtsal
evidence, asserting that the medical record failed to establish disabitagjons and that the
ALJ properly weighed the opinions from the treating physicians and other so(IDé&sNo. 26
at 510.)

Second, Defendant argues that the ALJ adequately analyzed Dr. Greengainisrit
notes and complied with the previous remand order that required the ALJ to obtain aeomplet
copy of Dr. Greenstais February 7, 1996, reporid. at 1415.

Third, Defendant argues that the ALJ properly considered the evidence telated
fibromyalgia, including evidence of n@evere impaiments such as colitis, hypoglycemia, and
headaches that may have been related to that condition, and properly considered whether
Plaintiff's fiboromyalgia met or equaled a Listed impairmelat. at 1114,

Fourth, and finally, Defendant argues that theJ Alcredibility determination was
supported by substantial evidence because Plaintiff's allegations wersistent with the
objective medical evidence, because Plaintiff's work history was not suffion its own to
merit a finding that her statementgsre credible, and because the ALJ weighed conflicts in the
evidence as to inconsistent reports of Plaintiff’s ability to perfdaily activities.Id. at 15-18.

I. RELEVANT LEGAL STANDARD
A. Standard of Review
A court reviewing a denial of disability benefits may not deterrdameovowhetheran

individual is disabled. 42 U.S.C. 8§ 405(@yagner v. Sec'’y of Health & Human Sen@06 F.2d
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856, 860 (2d Cir. 1990). Rather, the Commissioner’s determinationenié\ersed only if the
correct legal standards were not applied, or it was not supported by substicitiate See
Johnson v. Bowe817 F.2d 983, 986 (2d Cir. 1987) (“Where there is a reasonable basis for
doubt whether the ALJ applied correct legal principles, application of the suldstaidence
standard to uphold a finding of no disability creates an unacceptable risk thatanthaill be
deprived of the right to have her disability determination made according to thetdegal
principles.’); see alsdsrey v. Heckler721 F.2d 41, 46 (2d Cir. 1983tarcus v. Califanp615
F.2d 23, 27 (2d Cir. 1979). “Substantial evidence” is evidence that amounts to “more than a
mere scintilla,” and has been defined as “such relevant evidence as a rigasondimight
accept as adequate to support a conclusi®ichardson v. Peralegl02 U.S. 389, 401, 91 S. Ct.
1420, 1427 (1971(internal quotation and citation omittedyVhere evidence is deemed
susceptible to more than one rational interpretation, the Commissioner’s comctusst be
upheld. SeeRutherford v. Schweike685 F.2d 60, 62 (2d Cir. 1982).

“To determine on appeal whether AbJ’s findings are supported by substantial
evidence, a reviewing court considers the whole record, examining evidemckdth sides,
because an analysis of the substantiality of the evidence must also includleithatetracts
from its weight.” Williams v. Bowen859 F.2d 255, 258 (2d Cir. 1988). If supported by
substantial evidence, the Commissioner’s finding must be sustained “even ulhsteansal
evidence may support the plaintiff's position and despite that the court’s independgsisaria
the evidence may differ from the [Commissioner'sRbsado v. Sullivar805 F. Supp. 147, 153
(S.D.N.Y. 1992). In other words, this Court must afford the Commissioner’s determination

considerable deference, and may not substitute “its own judgmenafafitine



[Commissioner], even if it might justifiably have reached a differeqilt@ipon ade novo
review.” Valente v. Sec’y of Health & Human Seyv®3 F.2d 1037, 1041 (2d Cir. 1984).

B. Standard to Determine Disability

The Commissioner has established a five-step evaluation process to deterntiee ame
individual is disabled as defined by the Social Security Act. 20 C.F.R. 88 404.1520, 416.920.
The Supreme Court has recognized the validity of this sequential evaluation pBoess V.
Yudert, 482 U.S. 137, 140-42, 107 S. Ct. 2287 (1987). Thedfigp-process is as follows:

First, the [Commissioner] considers whether the claimant is
currently engaged in substantial gainful activity. If he is not, the
[Commissioner] next considers whethlbe claimant has a “severe
impairment” which significantly limits his physical or mental ability
to do basic work activities. If the claimant suffers such an
impairment, the third inquiry is whether, based solely on medical
evidence, the claimant has ampairment which is listed in
Appendix 1 of the regulations. If the claimant has such an
impairment, the [Commissioner] will consider him disabled without
considering vocational factors such as age, education, and work
experience; the [Commissioner] pueses that a claimant who is
afflicted with a “listed” impairment is unable to perform substantial
gainful activity. Assuming the claimant does not have a listed
impairment, the fourth inquiry is whether, despite the claimant’'s
severe impairment, he has the residual functional capacity to
perform his past work. Finally, if the claimant is unable to perform
his past work, the [Commissioner] then determines whether there is
other work which the claimant could perform. Under the cases
previously discussed, the claimant bears the burden of the proof as
to the first four steps, while the [Commissioner] must prove the final
one.

Berry v. Schweikei675 F.2d 464, 467 (2d Cir. 1982axcordMcintyre v. Colvin,758 F.3d 146,

150 (2d Cir. 2014). “If at any step a finding of disability or misability can be made, the SSA

will not review the claim further.”Barnhart v. Thoma$40 U.S. 20, 24 (2003).



II. ANALYSIS

A. Whether the RFC Determination is Supported By Substantial Evidence and
the ALJ Properly Weighed the Opinion Evidence

After carefully considering the matter, the Court answers this question in theaiffem
for the reasons stated in Defendant’'s memorandum of I8eeDkt. No. 26at5-10) To those
reasons, the Court adds the following analysis.

In terms of weighing opinion evidence, the Second Circuit has long recognized the
‘treating physician rule’ set ouh 20 C.F.R. 8 404.1527(c). “Thus, the opinion ofaamant’s
treating physician as to the nature and sgvef the impairment is given controlling weigéb
long asit is well-supported by medically acceptable clinical and laboratory diagnostic
techniques and is not inconsistent with the other subst@vidence in the case recordsreek
v. Colvin 802 F.3d 370, 375 (2d Cir. 2015) (quotBgrgess v. Astryéb37 F.3d 117, 128 (2d
Cir. 2008)). However, there are situations where the treating physicianiero not entitled
to controlling weightjn which caséthe ALJ mustexplicitly considerjnter alia: (1) the
frequency, length, nature, and extent of treatment; (2) the amount of medical egigieporing
the opinion; (3) the consistency of the opinion with the remaining medical evidewidd) a
whetherthe physician is a specialistd. (quotingSelian v. Astrue708 F.3d 409, 418 (2d Cir.
2013). “Where an ALJ’s reasoning and adherence to the Regulations is clear, she is not
required to explicitly go through each and every factor of the Regulati&imkovitch v.
Comm’r of Soc. Sed\No. 3:15€V-1196(GTS/WBC) 2017 WL 782979, at *4 (N.D.N.Y. Jan.
23, 2017)citing Atwater v. Astrug512 F. App’x 67, 70 (2d Cir. 2013pdopted by 017 WL
782901 (N.D.N.Y. Feb. 28, 2017). After considering these factors, “the ALJ must

‘comprehensively set forth [his] reasons for the weight assigned to agrphisician’s



opinion.” Greek 802 F.3d at 375alteration in original{quotingBurgess 537 F.3d at 129.
“The failure to provide ‘good reasons for not crediting the opinion of a claimantimgea
physician is a ground for remand.Itl. (QuotingBurgess537 F.3d at 129-30).

The factors for considering opinions from ntbeating medical sources are the same as
those for assessing treating sources, with the consideration of whetherrtieees@mined the
claimantreplacing the consideration of the treatment relationship between the aodrite
claimant. See20 C.F.R. 8§ 404.1527(c)(1)-(6). Additionally, when weighing opinions from
sources who are not considered “medically acceptable sotitoedgr the regulations, the ALJ
must consider the same factors as used for evaluating opinions from medicatitahte
sources.Saxon v. Astrue/81 F. Supp. 2d 92, 10M.0.N.Y. 2011) (citingCanales v. Comm’r
of Soc. Sec698 F. Supp. 2d 335, 344 (E.D.N.Y. 2010)); SSR 06-03p, 2006 WL 2329939.

Dr. Cetner provided multiple opinions related to Plaintiff's ability to work. OnlAlpri
1991, Dr. Cetner indicated that Plaintiff had been unable to work since March 4, 1991, though he
estimated she would be able to return to work on April 18, 1991. (T. 271.) However, on June 4,
1991, Dr. Cetner indicated thatwas unknown when she would be able to return to work. (T.
270.) On August 10, 1991, Dr. Cetner estimated that Plaintiff would be able to return to work on
September 15, 1991. (T. 268.) On May 28, 2007, Dr. Cetner noted that he had begun treating
Plaintiff in November 1988 and that he provided treatment since that time for chronidkwke
pain, fiboromyalgia, headaches, and irritable bowel syndrome. (T.207.) He noted that

fiboromyalgia had been diagnosed in 1996, and that she had a normal objective clinical

3 Medically acceptable sources are noted to includéotlmving: licensed physicians;
licensed or certified psychologists; licensed optometrists; licensed podiatrégualified
speecHanguage pathologists. SSR 06-03p, 2006 WL 2329939 (Aug. 9, 2006).
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examination with no abnormality of gait, though she did have subjective reports of pain and
fatigue. (T.210-11.) Dr. Cetner concluded that there were no objective findingalafityis

and indicated she needed a consultation with a rheumatologist or physiatrist; loetlogine
Plaintiff had no limitations. (T. 212.)

The ALJ afforded significant weight to Dr. Cetner’s opinions, findirag they were
based on a “longerm and welldocumentedreatment relationshignd consistent with Dr.
Cetner’s own records that showed “few objective findings other than limited |uarige of
motion” and prescriptions for namarcotic pain relievers(T. 325.) However, the ALJ noted
that other evidence, including reports from other physicians and the objectivahiediging,
supported greater limitations for lifting, cging, standing, or walking thahe limitations
included in Dr. Cetner’s opiniond.

On January 14, 1997, chiropractor Dr. Elliott noted that “[t|he functional assessment
made by my office was six hours of standing, up to two hours of sitting (total — at one hour
increments) pedal operation and a 15 [pound] lifting limit allow for simple householdiesti
of daily [living.]” (T. 253.) Dr. Elliott notedhlso that Plaintiff would require “near total rest”
frequently on days following when she performed such activity.Dr. Elliott concluded that
Plaintiff had fibromyalgiaand opined she was disabled. (T. 253-54.) On August 10, 2009, Dr.
Elliott indicated he had been treating Plaintiff since April 26, 1995, and opined Plaiditiffiéna
following restrictions: sit, stand, and walk for one hour each at a time and for twsdamln
total in an eighhour workday; lift and carry up to 10 pounds frequently and 15 pounds
occasionally; perform simple grasping and fine manipulation with her handspuseanteols for
shorttermactivity only; occasionally bend and squat; never crawl, climb, or reactgderate

restriction in driving and a total restriction in exposure to unprotected heligisg around
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moving machinery, and dusts, fumes and gases; and the need to change positions often and lie
down periodically to relieve pain. (T.249-51.) Dr. Elliott indicated Plaintiff could omigkw

two days per week for three hours per day. (T.250.) The ALJ afforded Dr. Ebipitti®n
significant weight to the extent it supported limibaws in Plaintiff’s abilities to stand and walk,

but declined to afford it greater weight because the objective findimasding Dr. Elliott’s

own treatmenhotes from the relevant period, did not establish significant environmental or
postural restrictions or show that Plaintiff was limited to sitting only two hours kingpa total

of only six hours per week. (T. 325-26.) The ALJ also indicated that Dr. Elliott did not perform
a comprehensive evaluation during the relevant time period, and that Plaistifbhsought
treatment for anything related to a pulmonary or other disorder that wouldtenthiea
environmental restrictions that Dr. Elliott opined.

Plaintiff argues that the RFC for a full range of sedentary work is not seddmoyt
substantial evidence because there was no assessment from an examining physicrangupp
that finding and because the ALJ erred in weighing the opinion evidence, pdstithaar
opinions from primary care physician Dr. Cetner and treating chiropract&iltt. (Dkt. No.

21 at 16, 19-22, 24-26

Plaintiff's arguments that the ALJ “cherpicked” only those parts of Dr. Cetner’s
opinion that were consistent with the RFC is unavaililmgat 16 Plaintiff argues that the ALJ
committed error by affording Dr. Cetner’s opinion significant weight andaggiarently credits
Dr. Cetner only with regard to the claimant’s capacity fomgtti Id. However, Plaintiff
ignores the fact that Dr. Cetngopinion was significantly less restrictive than the ALJ’'s RFC.
Consequently, to the extent that Plaintiff appears to argue that the ALJ should have axbopte

limitations fromDr. Cetner’s opinion, that argument does not help her appeal. Rather than
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“cherry-picking” as Plaintiff asserts, the ALJ properly considered Dr. Cstoginion in
conjunction with the rest of the evidence in the record and relied on it only to the extasit it w
consistent with that evidencQuinn v. Colvin 199 F. Supp. 3d 692, 712 (W.D.N.Y. 2016)
(“Although [an] ALJ’s conclusion may not perfectly correspond with any of the opinions of
medical sources cited in his decision, he [is] entitled to weigh all of the evideaitable to
make an RFC finding that [is] congst with the record as a whole (alteration in the original
(quotingMatta v. Astrue508 F. App’x 53, 56 (2d Cir. 2013)pee alsaNest v. Comm’r of Soc.
Sec, No. 5:15€V-1042(GTS/WBC) 2016 WL 6833060, at *5 (N.D.N.Y. Oct. 18, 2016iting
Matta, 508 F. Appx at56),adopted by2016 WL 6833995 (N.D.N.Y. Nov. 18, 2016).
Additionally, although Dr. Cetner did provide insurance-related documents in which he
opined Plaintiff was disabled from March 4, 1991 to September 15, 1991, these opinions do not
necessitate a finding of disabilifyarticularly as they do nsuggest that Plaintiff's conditions
were of a disabling severity for at least 12 monthee20 C.F.R. § 404.1505(a) (defining
disability as “the inability to do any substantial gainful activity by reas@ngfmedically
determinable physical or mental impairment which can be expected to resulihrodedich
has lasted or can be expected to last for a continuous period of not less than 12 .months
Further, opinions tha claimant is “disableti without more, are not entitled to any special
deference because disability is an ismserved to the Commissionévlortise v. Astrug713 F.
Supp. 2d 111, 125 (N.D.N.Y. 2010) (“[A]n opinion concerning the ultimate issueaidililig,
from any source, is reserved to the commissiondfuimo v. Colvin 948 F. Supp. 2d 260, 267
(N.D.N.Y. 2013) (holding [i]t was proper to gk little weight to [a doctds] opinion, which
concerned issues reserved to the Commissioner,” where the opinion in question consisted of

statements that the plaintiff was severely disabled and not competitively ugabip)o
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(alteration in original)citing 20 C.F.R. § 416. 927(d)(1)). Plaintiff has not shown, even if the
ALJ did commit an error in weighing Dr. Cetner’s opinions, that any such erneriesl a
finding that Plaintiff was more limitethan accounted for in the RF®yan v. Astrue650 F.
Supp. 2d 207, 217 (N.D.N.Y. 2009) (finding that, although the ALJ improperly discounted the
treaing physician’s opinion, that error was harmless because the ALJ nonethelgdsdriblose
limitations in the RFC) Plaintiff's arguments related to Dr. Cetner’s opinions therefore do not
show any basis for questioning the RFC assessment.

In relation to Dr. Elliott’s opinion, Plaintiff argues that the ALJ failed tovgihow
Plaintiff retained the ability to sit for six hours in an etgbur workday rather than the two
hours opined by Dr. Elliott. (Dkt. No. 21 at 22:PFlowever, the ALJ specifically ned that
this conclusion was based on a lack of evidence suppautigagreater limitation. (T. 326.)
Plaintiff, throughout her memorandum, repeatedly sidindings regarding her trigger points
as a result of fiboromyalgia, yet fails to indicate how the existence of tnggets is necessarily
inconsistent with an ability to sit for six hours in an eight-hour workday. (Dkt. No. 21, at 10-27.)
Although an adjudicator may not rely on an absence of objective medical findimgssadet
basis for assessing limitations related to fioromyaigiere still must be some evidence other
than Plaintiff's unsubstaiatted subjective reports of disability order tomerit a findng that
fiboromyalgia imposes disabling limitation§ee Rivers v. Astru280 F. App’x 20, 22 (2d Cir.

2008) (noting that while fibromyalgia is “a disease that eludes [objectivajunement,’ []
mere diagnosis of fiboromyalgia without a finding of severity of symptoms ariichfioms does

not mandate a finding of disability .”) (alterations in originalfinternal citations omitted).

4 The ALJ's assessment of Plaintiff’'s fiboromyalgia will be discussedeatgr detail in
Section III.C of this Decision and Order.
13



The record does substantiate physical limitations, but does not suggest thai’the AL
limitation to sedentary work was unreasonable or unsupported by substantial evideZite. A
scanof the lumbar spine from May 5, 2011, showed bulging of multiple discs, mild hypertrophic
changes, and some encroachment of the right neural foramen, but no evidence ofelhernia
disc. (T.289-90.) Neurological surgeon Fred Scialabba, M.D., didhmett@laintiff reported
that sitting aggravated her low back pain “tremendously,” but observed no neurological
abnormalities, normal strength, sensation, and reflexes, and only a positive &@igise on
the right. (T. 187.) Notably, Dr. Scialabba instructed her to “stayeoffdet as much as
possible.” Id. On March 26, 1991, Dr. Cetner observed limited range of motion in the lumbar
spine with negative straight leg raising. (T. 264.) On April 16, 1991, Dr. Scialabba observed
weakneas in the rightx@ensor hallucis longu8EHL”") muscle, but otherwise the examination
was normal. (T. 186.) An MRI of the lumbar spine from April 22, 1991, showed mild
degenerative disc disease with rigided foraminal stenosis. (T. 189.) On May 14, 1991, Dr.
Scialabba noted that EMG testing was needed to determine whether there wasanyaterv
compressionandopinedthat there was little indication for surgery. (T. 1&8l) On August 21,
1991, Dr. Cetner noted that Plaintiff moved gingerly and had pain with changes in position, but
straight leg raising was negative. (T.264.) On March 5, 1992, Dr. Cetner observed she ha
diminished lower back range of motion and pain in her lower back with straight liexyras.
263.)

On March 19, 1992, William Byrt, M.D., observed Plaintiff had mild discomfort sitting
in the chair, a normal gait, mild tenderness in the L4-L5 region of her lower baitkdli
forward flexion, pain with bending, tenderness in the right sciatic notch, slightlgidhed

strength in the right EHL muscle, and a mildly positive left straight leg.rdiE. 296.) On
14



November 18, 1992, Plaintiff reported being unable to sit for any length of time and was
observed to move stiffly on and off the exam table, but she had normal deep tendes reflex
bilaterally. (T.263.) On December 22, 1992, David Welch, M.D., observed that Plairgiff wa
obviously uncomfortable, stood slightly bent forward, could get her fingers withim iticlees

of the floor but came back up to standing position slowly,dedwith twisting, minimal
paralumbar tenderness on the right and slight muscle tightness,candrhaal reflexes and
sensation. (T.295.) Dr. Welch opined that Plaintiff might be able to return to wk ¢osild
get adequate pain control, thougle stould need to start at hdline. Id. On January 13, 1993,
Plaintiff was observed to move stiffly with painful range of motion in her ldwaek, though it
was noted she was not attending physical therapy. (T. 262.)

On February 2, 1993, Plaintiff had less tenderness but continued to have difficulty
bending; she walked stiffly and moved slowly and cautiously due to what Dr. Welchtedlic
appeared to be an inflammatory process in her sacroiliac joints and buttockTar223.Y On
April 26, 1995, Plaintiff was observed to have limited range of motion in her lower back. (T
555.) On November 18, 1995, Dr. Elliott observed Plaintiff frequently had moderate antalgia
due to back and leg pain and had decreased lumbar range of motion, mudseatye
tenderness in the cervietiloracic junction and lumbar junction, active trigger points, muscle
spasms, and a positive straight leg raise on the right. (T.299.) On February 7, 1996,
rheumatologist Dr. Greenstein observed slight discomfort with extremeskofmion, diffuse
painful tender pointi the suboccipitalarea, bilateral trapezius, medial aspect of the scapula,
lower lumbar spine, anterior chest walhdtrochanteridoursaljimited lumbar flexion, and
normal strength and sensation; Dr. Greenstein prescribed Elavil. (T. 550-51.) @nS9Viarc

1996, Dr. Greenstein observed painful tender points and incréeedeidvil. (T. 304.) On
15



August 27, 1996, Dr. Greenstein again noted painful tender points, though her strength and
reflexes were normal; he indicated she should try Paxil again for heamfjatgia symptoms.
(T. 303))

Although the treatment evidence related to Plaintiff’'s lumbar spine impairment and
fibromyalgia shows significant symptoms in her lower back and the preserm®lef points, it
does not clearly substantiate Plaintiff's allegations that she was limited to sittimglydwo
hours in an eight-hour workday, nor does it justify a finding that the ALJ’s conclusion of an
ability to perform sedentary work was unsupported by substantial evidence. To theycdimér
above treatment evidence and the ALJ’s consideration of the opinion evidence provide
substantial evidence to support his conclusion.

Although the ALJ did rely to some extent on the objeatielical evidencdespite the
presence of fiboromyalgia, such reliance is not improper undéathspecificcircumstancem
this case. Plaintiff's primary source of impairment throughout most of the relevant peasd w
her lumbar spine impairment; th@ajority of her treatment from 1991 to 1995 was related to her
lumbar spine and associated lower back and leg pain and other symptoms. It does not appear
that Plaintiff wasobserved to have tender points suggestive of fibromyalgia until November
1995, and she was not diagnosed with fiboromyalgia until February 1996. (T. 299, 550-51.)
Following her diagnosis of fiboromyalgia, Plaintiff had two further visitdwiteumatologist Dr.
Greensteinn March 1996 and August 1996 prior to her date last insured. (T. 30304.)
Greenstein again noted tender points and was working on finding a medication for paih contr

but did not otherwise indicanything suggestive of significant limitations, other than noting

5 As indicatedin Footnote 3supra fibromyalgia will be discussed more thoroughly in

Section lll.Cof this Decision and @er.
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Plaintiff's reports of “some warg and wanindlu like symptoms. Id. On March 5, 1996, Dr.
Greenstein noted th&xtensive review of symptoms questioning was otherwise unremarkable”
for anything more than her initial musculoskeletal complairds.Given that Plaintiff’'s main
documented impairment was one which does ordinarily require objective evidenogptdiss,

it was not unreasonable for the ALJ to consider the objective evidence when deigtheni

RFC and weighing the opinion evidence, despite the presence of fiboromyalgia.oialtjitiat

the hearing in 2009, Plaintiff testified that she was unable to sit for long due to pairbacke

and hip and discussed how one of the physicians had suggested surgery, but there was only a
small chance it would help her. (T. 28-30.) This suggistt the problems with sitting that
Plaintiff reported werén factrelated to helumbar spine impairment more #wan her

fibromyalgia, in which case consistency with the objective evidence vedsvamtand proper
consideration when determining the extent of limitation in Plaintiff's ability to sit.

Finally, Plaintiff asserts that it was improper for the ALJ to conclude thatt#flain
retained the ability to sit for a duration required for sedentary work withgua@nion
supporting that finding. (Dkt. No. 21 at 24-2%dpwever, Plaintiff's assertioilgnoresthe fact
that Dr. Cetner, Plaintiff's longerm treating physician, did in fact opine that Plaintiff had no
limitations in her ability to sit. (T. 212.)t is wellrecognized that the ALJ need not adopt any
opinion in its entirety, but rather is entitled to weigh all the evidendadopt the limitathns
supported by the evidencQuinn 199 F. Supp. 3d at 71%/est 2016 WL 6833060, at *5.
Althoughneither Dr. Cetner nor Dr. Elliott opined the precise level of limitatictuded in the
RFC assessment, the ALJ was entitled to balance these opinions against the ewidiehds

precisely what he did in this case. The ALJ’s citations to the metidabtier evidence indicate
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that theALJ relied onsuch informationn concluding Plaintiff remained able to sit for six hours
total in an eighthour workday.

Forall these reasons, the weight the ALJ afforded to the opinion evidence in tltkisecor
supported by substantial evidence and consistent with applicable legal dsaadarremand is
not required on this basis.

B. Whether the ALJ Properly Evaluated the Evidence from Treating
Rheumatologist Dr. Greenstein and Considered the Evidence Submitted to
the Appeals Council in Accordance with the Previous District Court Order

After carefully considering the matter, the Court answers this question ffitineative
for the reasons stated in Defendant’'s memorandum of I8eeDkt. No. 26at 14-15.) To those
reasons, the Court adds the following analysis.

“The law of the case doctrine, while not binding, counsels a court against revisiting it
prior rulings in subsequent stages of the same case absent cogent and corepstimgsuch as
an intervening change of controlling law, the availability of new evidendegeareed to correct
a clear error or prevent manifest injusticéli v. Mukasey529 F.3d 478, 490 (2d Cir. 2008)
(internal citation and quotation marks omittetiALJs have acknowledged throughout the years
that the remand instructions they receive from the federal district couredeatiof the case.”
Gladle v. Astrug12-CV-0284(NAM), 2013 WL 4543147at*3 (N.D.N.Y. 2013) (quoting
Thompson v. Astru®&83 F. Supp. 2d 472, 475 (S.D.N.Y. 2008)) (internal quotation marks and
citation omitted).“Similarly, the Commissioner is implicitly limited by any findings of the
district court regarding the application for disability benefitgl” (internal quotation marks and
citation omitted).

The regulations provide that, upon remandA&ag “shall take any action that is ordered

by the Appeals Council and may take any additional action that is not inconsiskettten
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Appeals Council's remand order.” 20 C.F.R. § 404.977(b). Accordingly, reviewing courts have
found that failure to comply with the Appeals CoursiiEmandordermay be grounds for
remand. SeeMortise v. Astrug713 F. Supp. 2d 111, 120-24 (N.D.N.Y. 20@@manding based
on theALJ’sfailure tocomply with the Appeals Coundiliemandorderto follow the treating
physician rule)Gorman v. Astrued8-CV-0251(NAM/VEB), 2009 WL 4884469, at *10
(N.D.N.Y. Dec. 10, 2009) (remanding, in part, based oAthEs failure tocomplywith the
Appeals Councib remandorderto follow the treating physician rule).

In this case, District Judge William G. Young had previously remanded Plaimigiim
due to the ALJ’s failure to develop the record, as noted previously in this Decision angb@rd
not obtaining a complete copy of a February 7, 1996, letter from treating rtodogist Dr.
Greenstein and becaus$e evidence in the record was insufficient for the ALJ to make a
determination as to Plaintiff's abilities to lift, carry, stand, and walk. (T- 239 This Court
also found remand warranted because the ALJ failed to properly reconcile tnietrieaf
Plaintiff's testimony regarding involvement in dog breeding, laechuseéhe Appeals Council
failed to consider the new evidence submitted on January 19, 2011. (T. 424-25.) The Appeals
Council remanded the case pursuant to this Court’s March 1, 2013, Decisiordand (.
429.)

Contrary to Plaintiff's assertions, the ALJ complied with the remand ordeabNgathe
ALJ obtained a complete copy of Dr. Greenstein’s February 7, 1996, report and includbkd it in t
record. (T.550-51.) More than that, the ALJ explicitly discussed this report ihidetes
decision. (T. 325.)Although Plaintiff argues that this discussion was insufficient becaase th
ALJ did not assign specific weight to Dr. Greenstein’s “findings and opinions,” Berstein’s

report did not include any opinion or statement of Plaintiff's work-related functidhaighe
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ALJ was required to specifically weigh. (T. 550-51.) Dre&hstein did indicate that Plaintiff
had a diagnosis of fibromyalgia based on her history and the physical exam hegertout

the ALJ acknowledged and accepted that finding when he found fibromyalgia to beea seve
medically determinable impairmen{T. 32223, 551.) Nothing in the ALJ’s treatment of Dr.
Greenstein’s report is inconsistent with this Court’s previous remand order.

In terms of developing the record and considering new evidence, the current
administrative transcript contains more recently submitted treatment recardBfr Elliott that
included treatmenduring the relevant period. (T. 553-69hese allowed the ALJ to have
better insight into whether Dr. Elliott’s opinion was supported by his own treatmelati i fP
Additionally, the ALJ also considered the evidence that District Judge Young had @ ikt
Appeals Council erroneously failed to consider. (T. 397-402, 424-25.) The ALJ’s addition and
consideration fall of this evidence addressPsstrict Judge Young'’s concerns regarding an
insufficiency of evidenceelated to Plaintiff's abilities to lift, carry, stand, and walk that would
prevent a reasoned determination of whether Plaintiff was disabled. lthstAd J followed the
Court’s remand order in that heddhot assert that Plaintiff's dog breeding activities reflected
negatively on her credibility. (T. 323-27The ALJ’s decision therefore addressed all of the
concerns highlighted by the remand order and this Court does not see any deficteecy i
ALJ’'s compliance with that order.

For all hese reasons, the ALJ properly complied with the remand order and evaluated the

new evidenceand remand is not required on this basis.
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C. Whether the ALJ Properly Assessed Plaintiff’'s Fibromyalgia

After carefully considering the matter, the Court answers this question ffitineative
for the reasons stated in Defendant’'s memorandum of I8eeDkt. No. 26at11-14.) To those
reasons, the Court adds the following analysis.

SSR 122p guides the Commissioner’s assessment of fibromyalgia, indicating in detail
the criteria that the Social Security Administration requires to establish filaigiays a
medically determinable impairment and how the ALJ should consider that impaairtae
subsequent stepn the sequential disability analysiSeeSSR 122p, 2012 WL 3104869 (July
25, 2012). When determining residual functional capacity based on fibromyalgia, the Adit
entitled to rey solely on objective evidence, or lattiereof related to fiboromalgia, but must
consider all relevant evidence, including the longitudinal treatment reSae Campbell v.
Colvin, No. 5:13€V-0451(GLS/ESH) 2015 WL 73763, at *5 (N.D.N.Y. Jan. 6, 2015) (citing
SSR 122p, 2012 WL 3104869, at *3)'A ‘mere diagnosi®f fiboromyalgia without a finding as
to the severity of symptoms and limitations does not mandate a finding of disability,’
denying a fibromyalgialaimant’s claim of disability simply because such evidence is not
corroborated by objective medical evidence is reversitte.” Id. at *6 (citing Grenier v.
Colvin, No. 6:13€V-0484(GLS), 2014 WL 3509832, at *3-4 (N.D.N.Y. July 14, 2014)).

Throughout her memorandum, Plaintiff continuouslyteeates that the medical evidence
substantiated that she had fibromyalgia, citing to evidence of trigger popesticular (Dkt.
No. 21at 1012, 19-22, 25 Contrary to Plaintiff's assertion that “[flibromyalgia is recognized
as a disabling condition when the record demonsttiagesstablishment of theaginosis under
criteria issued by thAmerican College of Rheumatolggg claimant is not entitled to disability

benefits merely because she has been diagnosed with fiboromy@dggad at 25. Rather, even
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though fibromyalgia does not produce the otiyecsigns of most other impairments, there still
must be some evidence substantiating the extent of pain and limitation causedrhydlbia;
otherwise, the SSA would be required to take any claimant with fioromyalgiarasubgective
word. The factthat Plaintiff's fiboromyalgia met the criteria to establish a medically determinable
impairment pursuant to the requirements of SSR 12-2p does not mean that her fibromyalgia i
automaticallydisabling, and her assertions of such a proposition represenéie
misinterpretation of SSR 12p.

Although PlaintiffcitesGreenrYounger v. Barnhayt335 F.3d 99 (2d Cir. 2008r her
assertion that a diagnosis of fiboromyalgia is inconsistent with an ability frarpesedentary
work, her reliance on that casemssplaced.In GreenrYoungeythe Second Circuit found, in
part, that the ALJ erred in failing to accept the treating physician’s diesgoioboromyalgia
because the ALJ essentially required the plaintiff to show clinical findjregger than what was
required under the established medical guidelit@®enYoungey 335 F.3d at 106-07. The
same case is not presented here, as the ALJ accepted that Plaintiff had a validsdddgnos
fiboromyalgia. (T. 322.) Additionally, the ALJ BreenYoungelplaceda much greater
emphasis on a lack of specific objective findings that showed a fundamental mitamdiegsof
the nature of fibromyalgia when rejecting the treating physician’s diegsgand functional
opinion, whereas the ALJ in the case before this Court provided a much more balaheas ana
of all the evidenceonsidering all of Plaintiff's impairmentssreenYoungey 335 F.3d at 107-
09. This is apparent most particularly in the ALJ’s choice to decline to afford dimgtrekight
to Dr. Cetner’s opinion based on “Dr. Greenstein’s report that the claimant aasigles of

fiboromyalgia.” (T. 325.)
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As noted previously in Section Ill.A of this Decision and Order, the majority of
Plaintiff's treatment during the relevant time period was for her lumbar spinérmgud, not
fiboromyalgia. The treatment evidence related to fibromyalgia prior tBéeember 31, 1996,
date last insured consists primarily of the November 18, 1828 ment summary and
examination from Dr. Elliott and the three treatment notes from rheumatologist BnSGaia.
However, these records do not establish any obvious functional restrictions beysedehiry
work accounted for in the RFC. On November 18, 1995, Plaintiff reported to Dr. Elliott that she
had neck pain, stiffness, difficulty sleeping, irritability, back pain and “amsneedles”
numbness in her right foot and toes. (T. 2983intiff reportedto Dr. Greenstein on February
7, 1996, that she had low back pain from a fall in the past and subsequently developed pain in
her neck, shoulders, upper back, right upper extremity, and her right knee, as \iffhless sb
her hands with prolonged use and some lower extremity numbness when seated too long. (T.
550.) Plaintiff also reported stiffness, stress, and fatigue with irritablellsymptoms,
headaches, and poor sledg. Plaintiff's reports of fioromyalgiaelatedsymptomsgo these
sourceseven if taken as entirely credible, do not necessarily contradict the Ahiding that
Plaintiff remained able to performdentary work especially in conjunction with the objective
evidence related to her lumbar spine impairment. There is simply nathtimg recordo show
that Plaintiff's fibbromyalgia was so severe prior to the date Iasiréd as to be disabling more
limiting than the ALJ determineid the RFC assessment

At the 2009 hearing, Plaintiff reported symptoms such as headaches and niamesta
of irritable bowel syndrome that were related to her fibromyalgia andviiratgenerally
consistent with the eoccurring conditions she described to Dr. Greenstein. (T. 30-32.)

However, the record does not contain any treatment for these conditions. Althougff Plaint
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argues that the ALJ erred in failing to find these impairments severe angmer them when
determining the RFC, this Court finds no error in the ALJ’s severity finding ormfus{ that
these impairments did not impose any additional wetitted limitationsbecause there is

simply no medical evidence to substantiate that they existed at the sevenitijf Rleeged prior

to the date last insuredrhe ALJ did acknowledge these impairments but concluded they were
either not medically determinable or not severe due to the lack of substantiatieigoevi This
finding is supported by substantial evidence.

Plaintiff also generically argues thaetALJ misinterpreted or ignored the disabling
effects of fibromyalgia when assessing the Listing of Impairmemtsraisappli[ed] the medical
evidence and lay testimony to the criteria of Listing 14.09.” (Dkt. No. 21 at 13.) ldowev
Plaintiff completelyfails to adduce what evidence ststhat Plaintiff demonstrated théteria
or equivalent symptoms to meet or equal any Listing seatiwh this Court did not find any
such evidencePlaintiff's cursory arguments on this issue therefore $&k Daviy. Astrue,
6:09-CV-0186(LEK/GHL), 2010 WL 2545961, at *3 (N.D.N.Y. June 3, 20{i6iflicating that
the burden is on the plaintiff to present medical findings that his or her impairmetcts an
Listing or areequal in severity to a ListingBullivan v.Zebley 493 U.S. 521, 530 (1990)
(superceded by statute on other grouiaglicatingthat a plaintiff must show that her

impairment meets or equals all of the specified medical criteria of a Listing gection

OO
oo

For all hese reasons, the ALJ properly d Plaintiff’s fiboromyalgiaand remand is

not required on this basis.
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D. Whether the Credibility Determination is Supported by Substantial Evidence

After carefully considering theatter the Court answers this question in the affirmative
for the reasons stated in Defendant’'s memorandum of I8eeDkt. No. 26 at 15-18) To those
reasons, the Court adds the following analysis.

In determining whether a claimant is disabled, the ALJ must also make a determination
as to the credibility ofhe claimant’s allegations.Ah administrative law judge may properly
reject claims of severe, disabling pain after weighing the objective medidaheeiin the
record, the claimant’s demeanor, and other indicia of credibility, but must $ehi®w her
reasons with sufficient specificity to enable us to decide whether thendleéon is supported
by substantl evidencé. Schlichting v. Astruell F. Supp. 3d 190, 205 (N.D.N.Y. 2012)
(quotingLewis v. Apfel62 F. Supp. 2d 648, 651 (N.D.N.Y. 1999)). The Second Circuit
recognizes that[fjt is the function of the [Commissioner], not [reviewing courts], to resolve
evidentiary conflicts and to appraise the credibility ohegises, including the claim&rand
that “[i]f there is substantial evidea in the record to support the Commissioner’s findings, ‘the
court must uphold the ALJ’s decision to discount a claimant’s subjective complapamof
Id. at 206 (quotingCarroll v. Sec’y of Health & Human Seryg05 F.2d 638, 642 (2d Cir. 1983);
Aponte v. Sec’y, Dep’t of Health & Human Serv28 F.2d 588, 591 (2d Cir. 1984)). Due to the
fact that the ALJ has the benefit of directly observing a claimant’s demaaddother indicia
of credibility,” the ALJ’s credibility assessment is generalhjitied to deferenceWeather v.
Astrue 32 F. Supp. 3d 363, 381 (N.D.N.Y. 2012) (citifejada v. Apfel167 F.3d 770, 776 (2d
Cir. 1999)).

The ALJ found that Plaintiff’'s statements concerning the intensity, perséstand

limiting effects of her symptoms were not entirely credible, citing to the mediaaiieat
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evidence, instances where Plaintiff did not appear to follow up with recommentieg ¢es
treatment, and Plaintiff’'s conservative treatment with-narcotic pain relievers and non-
steroidal antinflammatories. (T. 32426.)

Although Plaintiff makes a number of objections to the ALJ’s consideration of Hlaintif
subjective pain complaints, many of these are simply generic statementswatHaut any
indication as to how she asserts the ALJ ran afoul of these legal standddds\No(21at 15-

16, 28-31) Plaintiff does cite to selectexctions from Plaintiff's testimony regarding her “very
limited ability to engage in routine activities of daily living,” yet the ALJ was nagtired to

fully credit such limited activities wheras herethey were inconsistent with the medical
evidence Additionally, Plaintiff's testimony at the hearings and her conguetif function
reports occurred 10 or more years after her date last insured and, when re\nhesgngeports, it
is often difficult to discern whether Plaintiff was reporting as toftmectioning for the period
between her alleged onset date and her date last insured, or as to her functiosmgactive
time she was testifyingAlthough Plaintiff did report to Dr. Welch in December 1992 that she
could only sit less than one hour, stand or walk 10 to 15 minutes, and had to depend on others for
driving, shopping, and carrying out tasks, those reports oftatincapacitation are not
consistent with the medical evidence, including Dr. Welch’s own examination on thatndht
his opinion that she might be able to return to work if they could find a way to adequenied} c
her painwith antrinflammatory medications(T. 295.) Although the ALJ did not specifically
discuss Plaintiff's activities of daily living, his thorough dission of the medical evidence
suggests that he found Plaintiff's reports of extremely limited daily activdibs inconsistent
with such evidenceSee Barringer v. Comm’r of Soc. S&58 F. Supp. 2d 67, 79 (N.D.N.Y.

2005) (“Where ‘the evidence of record permits [the court] to glean the ratioreabeAdf)’s
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decision, [the ALJ is not required to explain] why he considered particular egidenc
unpersuasive or insufficient to lead him to a conclusion of disabilialtgration in original)
(quotingMongeur v. Heckler722 F.2d 1033, 1040 (2d Cir. 1983)).

Additionally, Plaintiff's assertion that “[t]he testimony of a claimant with a good tecor
[] is entitled to full credibility” is not an accurate statement of the law. (B&t.21 at 19
Although a good work history can be probative of a claimant’s credibility, it isamyfactor to
balance in the credibility analysi&llis v. Comm’r of Soc. Se®p. 3:11CV-1205(GTS/ATB),

2012 WL 5464632, at *12 (N.D.N.Y. Sept. 7, 2012) (“Although whidtory may be deemed
probative of credibility, it is one of the many factors to be considered.”) (€amgpbell v.

Astrue 465 F. App’x 4, 7 (2d Cir. 2012)Vavercak v. Astryet20 F. App’x 91, 94 (2d Cir.

2011)). Without determining whether Plainti§'work history was in fact so good as to show an
attachment to the work force that would be supportive of her credibility, the ALJ déedrrint

failing to find Plaintiff credible based on her work history because he provided other reasons to
support the adverse credibility findin§ee Schlichtingl1 F. Supp. 3d at 206-07 (finding

harmless error in the ALJ’s adverse inference of a failure to pursue treatheetthe

credibility analysis as a whole was supported by substantial evidence).

The ALJ provdedmultiple specificreasons for finding Plaintiff's allegations not entirely
credible thaare based on the evidence in the record. In light of these reasons, this Court
declines to raveigh the evidence in search of a different concluskaor.all these reasonfhe
credibility determination is supported by substantial evidence, and remand is not required on this

basis.
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ACCORDINGLY , itis

ORDERED that Plaintiff's motion for judgma on the pleadings (Dkt. No. Ris
DENIED; and it is further

ORDERED that Defendant’s motion for judgment on the pleadings (Dkt. Nois26
GRANTED; and it is further

ORDERED that Defendant’s decision denyifgpintiff disability benefits is
AFFIRMED ; and it is further

ORDERED that Plaintiffs Complaint (Dkt. No. 1) iBISMISSED.

Dated:June 29, 2017
Syracuse, New York
Th’eﬁse Wlley Dancks
United States Magistrate J udge

28



