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DECISION and ORDER

Currently before the Court, in thesnployment civil rights action filed byjorman L.
James, Tyrone Brodhead, Alphonso A. Lacey, Pamela Lancaster, and Timotl{gdiessvely
“Plaintiffs”) against Paul VaBlarcum, in his official capacity as Ulst€ounty Sheriff and in
his individual capacityJon Becker, in his official capacity as Warden of the Ulster County Jail
and in his individual capacity, Louis T. Russo, Sr., in his official capacity as Wafdkee
Ulster Conty Jail and in his individual capacity, and Ulster Co(otlectively “Defendants”),
is Defendants’ motion for summary judgment pursuant to Fed. R. Civ. P. 56. (Dkt. INd=@8.

the reasons set forth below, Defendants’ motion for summary judgnganied
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RELEVANT BACKGROUND

A. Plaintiffs’ Claims

Generally, liberally construe@Jaintiffs’ Amended Complaint alleges follows. (Dkt.
No. 25.)

Plaintiffs arecurrentlyor were previously @rrectionOfficers, employed bythe Ulster
County Sheriff's Office and all identify as black.ld.) Plaintiffs describe a work environment
in which black employees are passed over for promotion in favor of their white cousterpa
demoted by their white superiors, provided fewer opportunities for training thamvthtsr
counterparts, afforded fewer privileges in comparison with their white courtsergizciplined
more severely thaaretheir white counterpart®r similar offerses, subjected to racial slurs
directed at them and directed at others in their predgntteeir white counterpartand are
forced out of leadership positions to the extent they ever held such a position to begy with
their white superiors.|d.)

Generally, based on these factual allegations, the Amended Complaint &sserts t
following sevenclaims: (1) a claim of disparate treatment of Plaintiffs by Defendants in their
individual capacities in violation of 42 U.S.C. § 1981 (“Count One”); (2) ianobd hostile work
environmenby Defendantsn violation of 42 U.S.C. § 1981 (“Count Twao”); (3) a clanh
deprivation of rights in violation of 42 U.S.C. § 19&id42 U.S.C. § 1983 (“Count Three”); (4)
a claim ofdisparate treatment of Plaintiffsy Defendants in violation of the Fourteenth
Amendmentand42 U.S.C. § 1983 (“Count Four”); (5)ctaim ofa hostile work environmeiuty
Defendants in violation of the Fourteenth Amendnasmt42 U.S.C. § 1983 (“Count Five”); (6)
a claim ofdisparate treatmenf Plaintiffs James, Brodhead, and Lacey by Defendants in

violation of 42 U.S.C. 8§ 2000e et s€djitle VII) (“Count Six”"); and(7) a claim of disparate



treatment of Plaintiffs James, Brodhead, Lacey, and Lancaster bgd2eits in their individual
capacites in violation of the New York State Human Rights Law (“Count Seveid)) As

relief, Plaintiff seekdack pay and front pay or reinstatement, compensatory damages, punitive
damagesreasonable costs and attorneys’ fees, pre- anduuggtient interst, and further relief

as the Court deems just and equitabld.) (

B. Statement of Undisputed Material Facts

Unless otherwise noted, the following facts were asserted and supportefitbglddés in
their Rule 7.1 Statement and not successfully ddoydelaintiffs in a Rule 7.1 Response that
bothmatchedhe paragraphs of Defendants’ Rule 7.1 Statemensexfically citedhe record
where the factual issue arises, as required by Local Rule 7.1(c) of the lubesloRPractice for
this Court. Compre Dkt. No. 38, Attach. 1 [Defs.’ Rule 7.1 Statemewifh Dkt. No. 44 [PIs.’
Rule 7.1 Response].)

1. Prior to commencing this actiaon August 30, 2016°laintiffsNorman L.James,
TyroneBrodhead and Alphonso Aacey filed acharge of discrimination witthe Equal
Employment Opportunity Commission on August 24, 2015.

2. Plaintiff Pamela ALancaster filed a charge of discrimination with the Equal
EmploymentOpportunity Commission on February 1, 2016.

3. Becausamuch of the discoverthatPlaintiffs sought irthis action related to
personal andorfidential information of norparty Correction Officersyhich isprecluded from
disclosure by Nework Civil Rights Law § 56a without a court order, the parties entered into a
confidentiality/Disclosure Agrement andOrder, which was So-Ordered by the Hon. David E.

Peebles.



BACKGROUND

4. Defendant Paul Van Blarcum is the Sheriff of Ulster County.

5. Defendant Van Blarcum assumed offaethe Ulster County Sheriff in 2007.

6. Prior to his electioms Sheriff Defendantvan Blarcum was a uniformed Sergeant
with the road patrol side of the Sheriff's Office. He had no supervisory authatiiiy the
corrections division from about 1979 until hewasgd office as Sheriff.

7. Defendant Jon Becker is the Warden of the Ulster County jail.

8. He has worked for the corrections division of the Sheriff's Office since 1989 and,
after ascending in rank over the couo$dis career, was appointed Warden in 2013.

9. DefendanBecker also commands theesiff’'s Emergency Response Team
(“SERT").

10. SERT is a specialized team created to handle emergendgnitgithat arise in the
jail. The team is responsible for tasks such as escorting and securing kighetes and
conducting searches of the facility.

11. Defendant Becker assumed commahthe team in 2003 or 2004fter Plaintiff

Norman James declined apportunityto lead SERT.

L Plaintiffs dispute this asserted fact and argue that there is no evidenciititéf Pames was ever
officially offered the position. However, Plaintiff James gave theWoilg testimony to support the fact asserted:

Were you ever offered thapportunityto be S.E.R.T. commander?

Yes.

When was that? When Cosenetined?

Yes. He came to me and asked me did | want to take over.

What did you say to him?

That | liked the assistant commander position because | liked worliinghe actual
team and doing the tactics and instructing on the tactics thdidveend the operations
that we would go on and do, and | wanted hands on with.

So you turned down the S.E.R.T. commander position in favor of the atsista
commander position?

Yes. ...

>ORO0R0
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12. DefendanBecker has been SERT commander continuously since that time, with
theexception of approximately 20@8 2011, during whictime he stepped asigeending the
outcome of a lawsuit.

13. Plaintiff James led SERT in Becker’s absefce.

14. SERThas approximately 20 members.

15. In addition to being led bthe SERT commander, the team is led by angvo
assistancommanders.

16. Prior to his retirement from theh®riff's Office on AugusB0, 2017 Defendant
Louis T. Russo, Srwas a Warden at the Ulst€ounty Jail. He had held that position since
2014.

NORMAN JAMES

17. Plaintiff NormanJames has workedifthe corrections division afie Ulster
CountySheriff's Office since 1988. He has been employed as a Corrddffaer since his
hiring.

18. Plaintiff James testified that he has taken one promotional exaamnatior
about 1996 or 1997Plaintiff James passed that examination and believes he scored around a 75
or 80.

19. Plaintiff James has never been disciplined in the course of his ymgrhd with

the Sheriff's Office.

(Dkt. No. 38, Attach. 15, at®[emphasis addeq]

2 While Defendants cite Paragraph 12 of Becker’s Declaration in support of thig fadipth Paragraphs 12
and 13 (as well as Exhibit A to Becker’s Declaration) that support tttis fa addition, the Court noes that
Plaintiffs dispute this fact. (Dkt. Nd4, at  25.) However, the citation providgdRiaintiffs does not refute this
fact. (Dkt. No. 38, Attach. 15, at 66.)



20. Over the course of his employmeRtaintiff James has received nuroes
awards ang@ommendations.

21. Plaintiff James currentlgerves as an instructor within the Shesifdffice,
instructingcourses in, among other things, defensive tactics, firearms, baton use, firs¢ @t, us
chemicalagents and active shooter situations. He has served in this capacity from about 2000
through the present.

22. Plaintiff James served as a membeS&RTfrom about 1989 or 1990 through
2015. Plaintiff James was one of the original members of SERT.

23. The Sheriff's Office offeredPlaintiff James thepportunity to beSERT
commander in or around 2004 or 2095.

24. Plaintiff James turned thepportunity down in favor of serving as tleam’s
assistancommander, and command of the team instead went to Defendant Becker.

25. Asan assistant command®@laintiff James wasnitially responsible for, among
other things, helping to lead hieekly tranings for SERT member.

26. Plaintiff Jamesvasdispleased with the manner in whidbkefendant Becker

commande®ERT.

3 Plaintiffs provide the same or substantially the same response thdisaassed above imote 1 of this
Decision and Order.

4 Faintiffs provide the same or substantially the same response thaissassgd above in note 1 of this
Decision and Order.

5 Plaintiffs dispute this fact and cite to Defendant Becker’s declaratiokt. KID. 38, Attach. 34, at 1 418
19.) Defendant Becker testified thaten Plaintiff James stopped attending SERiihings altogether, Defendant
Becker delegated “what otherwise would have been James’s-dntiesling leading the biveekly SERT
trainings-to another Correctio®fficer, Officer Maggio.” (Id. at § 18.) Defendant Becker’s testimony does not
refute the fact thahsanassistant commander, Plaintiff James witsally responsible for helping lead-bieekly
trainings for SERT members.



27. Plaintiff James claims th&@efendant Becker would give his friends preferred
assignments, alth@hthey were less senior th&taintiff James

28. Plaintiff James also claims that, despite being his second in command, Defendant
Becker would faito include him in discussions of SERT activities and trainings. Instead,
Plaintiff James claims th&efendant Beckewould have these discussions with less senior,
white officerssmembers of whaPlaintiff James termed Defendd®cker’s “good old boys
club,” “good old white boys club” or ittle white boys inner circle.”

29. Plaintiff James agredthat Oficer Anthony Maggy» wasmore “in the loop” than
he was?

30. Plaintiff James conceded that he did not knbatthese conversatiomgetween
DefendanBecker and the junior officeregarded SERT

31. DefendanBecker had, in fact, made Officer Maggio one of the te@sssstant
commanders.

32. Defendant Beckanvited Plaintiff James, who would regularly transport inmates
and thus be out of building for periods of tif@come to his office and check in with him

periodically to discuss team activitiés.

6 Plaintiffs’ attempt to dispute this factimdermined by a fair reading of pages 79 and 80 of Plaintiff James’
deposition transcript. (Dkt. No. 38, Attach. 15, at810)

7 Plaintiffs disputeDefendants’ assertdect but cite taa portion ofthe recordn which Plaintiff James

testified that while certain white officergless senior than him, and without the tafeAssistant Commander of
SERT)were routinely called to Defendant Becker’s office and had knowledge of SERIifiestivlaintff James

did not know the conterof the conversations Defendant Becker’s office. As a result, Plaintiffs have not disputed
the abovestated fact.

8 Plaintiffs dispute this fact, citing to the sap@rtion ofthe recorcevidence as do DefendantRlaintiffs
response attempts to controvanimplicationof the asserted fact or to place it in context, which is improper and,
thus will be deemed an admissioN.D.N.Y. L.R. 7.1(a)(3) (“The nomovant’s responses shall . . . admit[] and/or
deny[] each of the movant&ssertionsn matching numbered paragraphsseealsoYetman v. Capital Dis. Trans.
Auth, 12CV-1670, 2015 WL 4508362, at *10 (N.D.N.Y. July 23, 2015) (citing authority for the polanathat

the summary judgment procedure involves the disputation of assartgdniat the disputation of implied factsj;
Baity v. Kralik 51 F. Supp. 3414, 418 (S.D.N.Y. 2014) (noting that plaintiff's responses failed to cowmigitythe



33. Despite thenvitation, Plaintiff James never went to Defendant Becker’s office to
discuss SERT.

34. Plaintiff James claims that, at some point during his tenure ataasS&ERT
commanderthe team ordered new jackets, and that these jackets were delivered to white officer
before black officers.

35. DefendanBecker delegated the task of distributing the jackets to a subordinate,
Officer Maggio.

36. Plaintiff James does not know ha@ificer Maggio determined the order in which
to distribute the jackets, but claims ti@fficer Maggio gae them to his circle of frieds—his
“little white boys club™first.

37. Plaintiff James discussed this willefendant Becker, who advised that he merely
told Officer Maggio to hand out the jackets.

38. These jackets arrived in multiple shipments and, eventually, all member&fdf SE
received a new jacket.

39. Plaintiff James waprovided one of th@ckets from the first shipmertiut it did

not fit him so he gave it to another officer.

court’s local rules where “Plaintiff's purported denials . . . imprlypaterject arguments and/or immaterial facts in
response to facts asserted by Defendants, often speaking past Defeastmmted facts without specifically
controverting those same facts@pldstick v. The Hartford, IncO0-CV-8577, 2002 WL 1906029, at *1 (S.D.N.Y.
Aug. 19, 2002) (striking plaintiff's Rule 56.1 Statement, in part, becplsntif added “argumentative and often
lengthy narrative in almost every case the object of which is to ‘spinfrthadt of the admissions plaintiff has been
compelled to make”). To the extent that a movant desires to set forth any additional materiabfewt he
contends are in dispute, he or she is required by Local Rule 7.1(a)(33¢drdeeparately numbered paragraphs

° Plaintiffs’ attempt to dispute amplicationof the aboveasserted fact, or to place it in context, is improper.
See, supraote 8 of this DecisioandOrder.



40. During the course of his tenure as assistant commander of $HRTjff James
would periodically refuse to attend SERT trainings out of proteshat he perceived to be
mistreatment bypefendantBecker

41. In March of 2014Plaintiff James stopped attending SERT trainings altogether—
trainingswhich he, as assistant commander, was responsible for I€dding.

42. Plaintiff James did not attend any of the bi-weekly SERT trainings from March of
2014 through March 3, 2015.

43. After he stopped attending trainings in March 2@l&jntiff James never spoke
to eitherDefendanBecker or any other supervisor about his reasons for doitg so.

44. On or about March 3, 201BJaintiff James received a letter frddefendant
Beder advising that hezas removindlaintiff James from SERT because he had not reported to
trainings since March 2014.

45.  After receiving the letter advising him of hesmoval from SERTPRlaintiff James
complained verbally to Colonel Hanstein tbefendanBecker’s actions were unfair. Colonel
Hanstein gav@laintiff James permission to bring his complainDefendantan Blarcum.

46. Plaintiff James advised the Defend&tain Blarcumthat he could no longer work

with DefendanBecker, the SERT commander.

10 Plaintiffs provide the same or substantially the same response thdiseassed above in note 5 of this
Decision and Order.

u Plaintiffs dispute this fact and cite to Plaintiff James’ testimanyhich he listed supeisors that he spoke
to prior to when he stopped attending trainings in March 2014. (Dkt. No. 38, Altacét 8586.) Therefore,
Plaintiffs’ citation does not refute the fact asserted. Moreover, as $eafmve in not8 of this Decision and
Order, Plaintiffs attempt to place Plaintiff James’ comments in context is inapgatep

12 Plaintiffs dispute this fact and cite to the same page of deposition testfroomflaintiff James as
Defendants citéo. (Dkt. No. 38, Attach. 15, at 991h hisdepositionPlaintiff James testified that he told
Defendantvan Blarcumas follows

A: ... ljust couldn’twork with him [Defendant Becker] anymore.
Q: You refused to do the S.E.R.T. training?



47. Defendantvan Blarcummay have askeBlaintiff James ithe would reconsider,
andcertainlyaskechim, if he had the opportunity to do so, would he rejoin ¢laent®

48. Plaintiff James responded that he would “have to think about it. Becker is the
problem.”

49. Plaintiff James did not advise anybody that he believed Defe Bdaker's
actions were racially motivated.

50. Shortly after his removal from SERT, in May2015, the Sheriff’'s Office created
adedicated “transport teamg’group of officers who do nothing but court transports.

51. The transport team had been under discussion for about six months prior.

52. Historically,to getonto the transporeaim and officer had to passphysical
agility test unless thefficer was exemplirom the physical agility tests a supervisor @ERT
membert

53. The decision to include an &ty test as a prerequisite to membership on the
transport team came about as a result ehedent captured on video in which a senior officer
dropped something on the ground during a transport detail and was unable to stand up after

retrieving it.

A: Refused to work with Major Becker on the S.E.R.T. team because of histueddament.
Q: So you refused to work with the S.E.R.T. commander?
A: | didn't want to work with him anymore, yes.

(Id. [emphasis addell] Therefore, the Court finds that Plaintiff James testified he aouldnger work with
Defendant Becker as asserted by Deferslant

3 Plaintiffs dispute this fact. However, Plaintiff Janassfollows:“If | remember correctly, I'm not sure, but
he may have asked me would | reconsider. | was very valuable to themoalad reconsider gotback on the
team and | said it's not aboutetheam, it's about Major Becker . . . . He asked me would I, if | had the opipprtun
[to rejoin the team] would | go back.” (Dkt. No. 38, Attach. 15, at 100.)

14 (Dkt. No. 38, Attach. 15, at 1691, 11516.)



54. This agility test, as well as the specific requirements of that test, were outlined in
a memorandum postedore thara month before the test was to take place.

55. The agility test included kalf-mile distance run.

56. Plaintiff James did not believe he would pass the long-distance run portion of the
transport team agility tedbecausde had never before passed a tdigjance run test in his
career at the Sheriff's Office.

57. ThoughPlaintiff James had more th@me moth’s notice of the agility test
including notice of the distance he would have to run and the time he would have to rba it in—
did nothing to train.

58. Plaintiff James believed he would be exempted from the agility test, bduause
had been exempted from other tests in the past.

59. Plaintiff Jamesoncedes, however, that the memorandum listed supervisors and
SERTmembers as thenly classes of employees who were exempted from the agility test and
that he was not among them.

60. Plaintiff James took the agility test and failed the lolisgance run.

61. Plaintiff James was not assigned to the transport sgahwas informed that it
was because he failed the physical agility.test

62. ThoughPlaintiff James believes the test was createdd¢tude him personally
from the transportelam, he concedes that eagould not have affected one’s chance of passing

the longdistance run portion of the agility te'St

15 Plaintiffs dispute this asserted fact because Plaintiff James’ tegtiwamin response to an “argurtetive
question by Defendants[Qounsel.” (Dkt. No. 44, at § 74.) However, Plaintiffs’ counsel did not biyebe
guestion and thus did not preserve this argument. (Dkt. No. 38, Attach.118, atinstead, Plaintiffs’ counsel
objected to th@rior question, Defendants’ counsel rephrased the question, and Platatiffsel did not object
again. [d.) Moreover, Plaintiff James’ testimonypports the abovasserted fact.

10



63. After failing the agility test, Plaintiffames complained byreail to Defendant
Van Blarcum.

64. Inthe email, Plaintiff James stated that, based ondxerience, the agility test
should not have been a prerequisite for assignment to the transport team.

65. Defendantvan Blarcum responded that he felt the test was the fairest way to
select officers for the team.

66. Plaintiff James did not follow up afterah

67. Plaintiff James has never heard Defendant Becker use a racial epithet or other
racially derogatory language.

68. Plaintiff James has never heard of Defendéant Blarcum making a racist
comment of any kind.

69. In fact, the only Sheriff's Qice employeavho PlaintiffJames has ever
personally heard use a racial epithet in the jail is Cliff Bell, a fe@owectionOfficer.

70. Plaintiff James cannot recall any supervisor ever being present on any occasion
which Officer Bell used a racial efhiet.

71. Plaintiff James nevedormally reportedOfficer Bell's use of that language to
anyone.

TYRONE BRODHEAD

72. Plaintiff TyroneBrodhead has worked for the corrections division of the Ulster
County Sheriff's Office since 1990, beginning as a pare Correction Officer and moving to
full-time in 1999. He has been employed as a Correction Officer since his hiring.

73. Plaintiff Brodhead is a member of SERT and has been fqasbiesixteen years.

11



74. Plaintiff Brodhead is also a member of the Ulster County Emergency Response
Team (“UCERT”), and has been for the past ten years.

75. Plaintiff Brodhead considers a position on UCERT to be a prestigious and sought-
afterone.

76. ThoughPlaintiff Brodhead sought promotiaarly in his career with the Sheriff's
Office, he never passed a promotional examination.

77. During the course of his employmeRtaintiff Brodhead has never sought to
move to a different job assignment within the 14il.

78. He claims, however, that he haselp passed over advancements in rank within
SERT on the basis of his race.

79. Plaintiff Broadhead believes that there are two positions under the SERT
Commander: assistant commander and timrdemmand.

80. Neither title comes withraincrease in pay or benefits, only prestige.

81. DefendanBecker, the SERT commander, testified that there is noitiird-
command position, though the team did have two assistant commandetsrfer

82. As discussed above, Plaintiffrdas served as the assistant commaofSERT

from 2005 until he was removed in 2015 after failing to show up for practice for & year.

16 Plaintiffs dispute this asserted fact and attempt to place it in cdntegferring to an indirect denial of a
position outside of the jail and an advancement of rank within the jaise#d®rth above in noted this Decision
and Order, Plaintiffs’ attempt to platee asserted faah context is improper. Plaintiff Brodhead testified as
follows:

Q: Okay. Now, outside of the civil service, had you sought to be moved ¢oattifjob
assignments within the jail at any point during the course of yourogmeint with the
sheriff's office?

A: No. Not job assignments, no.

(Dkt. No. 38, Attach. 16, at 225.)

o Plaintiffs dispute this fact and cite to their responses where they didplatiatiff James’ respoitslities
within SERTwhen he stopped attending trainings in March 2014. As set forth above i ofateis Decision and

12



83. Plaintiff Brodhead also claims he was denied the opportunity to become a firearm
or defensive tactics instructor on the basis of his race.

84. To become an instructasne must first attend Instructor Development School.

85. Plaintiff Brodhead wrote a letter expressing his interest in becoming an instructor
in or about 2015.

86. Within a couple of weeks of sending his letter of intefekstintiff Brodhead
withdrew his apptation.

87. Plaintiff Brodhead withdrew his application because he felt he would not get the
position based oa comment by Defendant Becker that he needed to “get with the program” if
he wanted to be an instructor.

88. After Plaintiff Brodhead withdrew his application, the Sheriff's Office sent
nobody to the Instructor Development School.

89. Plaintiff James is both a firearmmddefensive tactics instructas well as an
instructor in, among other things, first aid, chemical agentstyéalsed training and active
shooters.

90. During the course of his employment with Ulster CouRtgjntiff Brodhead has
been counseled in writinfgr the following:(1) bringing contraband-cassettéape-in to the jail
in 1999 (2) a reportwriting issuein 1999 or 2000; an(B) cell phone use while on duty in

Decembe012.

Order, Defendant Becker’s testimony does not refute the fact that as assistarander, Plaintiff James was
responsible for helptlead biweekly trainings for SERT members. Moreover, Plaintiffs’ citationthé record do
not dispute that Plaintiff James held the title of assistant comman8&fafuntil he was removeftom the team
in March 2015.

18 Plaintiffs dispute this facdnd attempt to place it in context with other testimony provided by Plaintiff
Brodhead. (Dkt. No. 44, at 1 99.) As set forth above in note 8 of this Decisiddrdar Plaintiffs response is
improper and is deemed an admission.

13



91. During the course of his employment with Ulster CouRtgjntiff Brodhead has
been suspended once, in 2010, for a period of 30 days after voluntarily settling changaagte
from an incident in which he was charged with endangering the welfare of a chilgrafteling
alcohol to his steptaughtert®

92. Plaintiff Brodhead voluntarily settlethese charges and agreed to th&l&)
suspension, on the advice of his union representative.

93. Aside from the above, the only other discipline of any IRtaintiff Brodhead
received during the coursé his employment with Ulster County was a verbal reprimand for
wearing &5-11 tactical jacket” while on duts

94. This jacket was issued for amdercover detail and bears no markings or insignia
identifying the wearer as an employee of the Sheriff’'s Office.

95. CorrectionOfficers are not permitted to wear this jacket while on duty.

96. This verbal reprimand had no impact on the ternRlaihtiff Brodhead’s

employment!

19 Plaintiffs dispute this fact and attempt to place it in context with other testipromided by Plaintiff
Brodhead that it was a “sip” of alcohol provided to his stepghter. (Dkt. No. 44, at 1 103.) As set forth above in
note 8 of this Decision and OrdéHaintiffs respnse is improper and is deemed an admission.

20 In their Rule 7.1 Responselaintiffs combinedheir response tthis asserted fact with that stated above in
Part I.B.1192 of this Decision and Order. (Dkt. No. 44, at  104.) Plaintiffs respondélath factswere

admitted. [d.) The Court deems this admission as applicable to Defendastyrted facts in9R and 193.
(CompareDkt. No. 38, Attach. 1, at 17 1@D5with Dkt. No. 44, at  104.)

2 Plaintiffs dispute this fact. PlaintiBrodhead’s exact testimony was as follows:
Q: Did the verbal counseling have, to your knowledge, any impact on thedégosr
employment or your compensation or your job assignment or anything likRe tha
A No.

(Dkt. No. 38, Attach. 16, at 48.) Pléiifs also do not cite to any portion of the record in support of their deBie.
N.Y. Teamsters v. Express Servs., W26 F.3d 640, 6489 (2d Cir. 2005) (upholding grant of summary judgment
where “[t]he district court, applying Rule 7.1[a][3] sthc reasonably deemed [movant’s] statement of facts to be
admitted” because the nonovant submitted a responsive Rule 7.1[a][3] statement that édffaostly conclusory
denials of [movant’s] factual assertions and failed to include anydeations’); Archie Comic Publ'ns, Inc. v.
DeCarlg, 258 F. Supp. 2d 315, 319 (S.D.N.Y. 2003) (holding that “the facts setifidglaintiff's] statement are
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97. Plaintiff Brodhead claims that he has been subjected to three caarahes of
his locker.

98. Plaintiff Brodhead was not present for any of these searches and does not know
how canine searches are performed.

99. He does not know whethether officers’ lockers were searched at the same time
as his was

100. Plaintiff Brodhead believes these searches were conducted out of retaliation for a
complaint he had made against the canine officer, Officer Maggio, for alldwgrdpg to run
freeand unleashed during SERT trainirfgkhough Plaintiff Brodhead believes that race “has
something to do with it as well”)

101. Plaintiff Brodhead also asserts there has been tension between him<effiesd
Maggio ever sinc©fficer Maggio was named second in comman&BRT.

102. Plaintiff Brodhead testified that he voiced his opinion to the eBRTteam
that Officer Maggio was not qualified for the position, including in fronQGdficer Maggio
himself.

103. Plaintiff Brodhead has never knov@fficer Maggio to make racially
discriminatory comments nor has he ever acted in aRAagtiff Brodhead perceived as
discriminatorywith the exception afhe canine searches

104. After Plaintiff Brodhead filed his Notice of Claim against the County, in which he

alleged that the sole reason for the canine investigations was racism, he ettéeta the

deemed established” where defendant denied assertions in plaintiff's.%.dd¢al Rule 56.1 statement but
declined to provide record citations in support)
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Sheriff's Office stating he believed the investigations were a result cbmglaint about
Officer Maggio’s canine.

105. Plaintiff Brodhead believes that racey#d a role irOfficer Maggio’s canine
investigations because these searches “only happen[ ] to the black officers.”

106. Plaintiff Brodhead conceded that he does not know of any other black officers,
aside from himself, who claim to have been subjectéakcteer searches

107. Plaintiff Brodhead claims that other Correctiorff@ers, includingOfficer
Maggio, have attempted to convince inmates to falsely a¢das#iff Brodhead of bringing
drugs into the jail.

108. Plaintiff Brodhead concedes that the only people who ever told him about these
alleged schemes were the inmates themselves

109. In his EEOC Complain®Rlaintiff Brodhead asserted that there were instances in
which coworkers “let the-word slip.”

110. At his deposition, heestified that his EEOC Complaintdlegation about use of
the “nword” by coworkersmight be a mistakdgecausée has never personally heard anyone
use that word at the jail.

111. Plaintiff Brodhead claims that he has heard through the grapevine of other
CorrectionOfficersusing racial ephets, but cannot remember who he heard such allegations
from.

112. Plaintiff Brodhead claims that he has been subjected to several internal
investigations relating to contraband, but no such investigation has ever resalgdaorm of

discipline.
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ALPHONSO LACEY

113. Plaintiff Alphonso Lacey has worked for the corrections divisiothefUIster
County Sheriff's Office for 20 years.

114. He has been engyed at the rank of Correctiddfficer since his hiring.

115. Since his hiringPlaintiff Lacey has taken sekal promotional examinations.

116. Plaintiff Lacey failed the first exam he took.

117. On the second exam haok—in or around 2002 or 200B4aintiff Lacey scored a
90, placing him 5th on the list of individuals eligible for a promotion.

118. Following that testfour individuals were promoted.

119. Each of those individuals promoted scored the same or higherlduatiff Lacey
on the promotional examination.

120. Another black officer was among those promoted.

121. After the first group of officers was promotdlaintiff Lacey was disciplined for
stealing gas from the County.

122. Plaintiff Lacey admittedhis errorand voluntarily accepted a suspension on the
advice of his union representatite.

123. Plaintiff Lacey does not believe that he was disciplined in conmewiiit this
incident because of his race, nor does he believe he was punished more severely beisause o
race.

124. At some point thereafter, another group of officers was promoted from that
promotional list, each with a score beltvat of PlaintiffLacey’s.

125. Plaintiff Lacey was not promoted before that list expired.

2 (Dkt. No. 28, Attach. 17, at 388.)
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126. Plaintiff Lacey claims he took every promotional examination offered thereatfter.

127. On each of these subsequent exdnentiff Lacey scored lower than those
promoted based on tine€orresponding exaracore?®

128. Plaintiff Lacey acknowledges this, but nevertheless claims that he should have
been promoted on the basis of his seniority.

129. Aside from his suspensionifstealing gasPlaintiff Lacey was also disciplined
for a domestic incident in 2007.

130. On April 27, 2007, the Sheriff’'s Office issued disciplinary charges against
Plaintiff Lacey alleging, among other things, that he physically pregtdngsewife from leaving
the house and struck her on the side of the neck.

131. Plaintiff Lacey denies the facts of the underlying incident and denies having ever
seen these disciplinary charges.

132. Nevertheless, he signed a stipulation of settlement related to those charges,
admitting“the charges and specifications are correct and | hereby admit my error

133. Plaintiff Lacey asserts that Defendd&dcker pursued disciplinary charges in
relation to this incident due laintiff Lacey’'srace.

134. Plaintiff Laceybelieves the charges were racially motivated “[b]ecause [he]
believe[s] Becker is a racist.”

135. Plaintiff Lacey’s belief that Defendant Becker is a racist arfsem observations

he made while on SERT team un@efendant Becker's command.

23 Plaintiffs dispute this fact and point to Plaintiff Lacey’s testimony that ofirdteexam he took (the exam
on whichhe sored a 90), a white Correctiorffi@er, Officer Jen DeCicco was promoted after scoring a 75. (Dkt.
No. 44, at 1 139.) The citation provided by Plaintiffs does not disputedhasserted bpefendants
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136. Plaintiff Lacey asserts that DefendaBécker tried to physically hurt him and get
him to quit the team.

137. DuringPlaintiff Lacey’s tenure with SERT, there were, give or take, eight other
black officers on the team.

138. Plaintiff Lacey could not say whethBrefendant Becker ever tried to get any of
the other black officers to quit.

139. Nor couldPlaintiff Lacey state whether Defendd@#cker attempted to hurt @h
black officers. He testified thatl was the only one that | know that was going through that with
Becker.”

140. During each incident in whicRlaintiff Lacey claim®DefendanBecker attempted
to hurt him,Plaintiff Lacey made no complaints nor did he give any outward sign of distress.

141. Plaintiff James was the assistant SERT commander during this time &ade
Plaintiff Lacey recall$laintiff Jamegoking with other officers abowRlaintiff Lacey knowing
the martial artAikido.

142. Plaintiff James testified thatvhenPlaintiff Lacey was orfSERTwith Plaintiff
Jameshedoes not recall gettinpe impression thddefendant Becker was picking &taintiff
Lacey, nor, even with the benefit of hindsight, does he know if he gets that impressiéh now

143. Plaintiff Ross was also on SERT with Plaintiicey undeDefendant Becker’s
command.Plaintiff Ross could not recall any incidents where he noticed Defendant Becker
mistreatingPlaintiff Lacey.

144. Plaintiff Lacey was suspended from SERT after confronting another SERT

member who was romantically involved with his wife.

24 (Dkt. No. 38, Attach. 15, at 1567.)
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145. Plaintiff Laceywas eventually removed from the team altogether inaurral
2005 or 2006—approximately 10 years before legl fnis Summons in this actieafter being
charged with stealing gas.

146. Plaintiff Lacey could not say why he believed Defendextker’s actions were
racially motivated, except that he believed he had given DefeBeaker no other reason to
dislike him#

147. Plaintiff Lacey has never heard Defendant Becker use racially discriminatory
language.

148. After Plaintiff Lacey left SERT in 2005 or 2006, he has not hadl&al with
[Becker].”

149. Plaintiff Lacey has not heard Defendaf@n Blarcum say anything that leads him
to believe Defendant Van Blarcumeats black officers differently than white officers.

150. In addition to his claim that he was passed over for a prométlamtiff Lacey
also asserts that he was denied a position in booking.

151. Plaintiff Lacey claims that he was denied this position on the basis of his race.

152. He believes the decision was raz@sed because there were no black officers in
booking-aside fran Plaintiff Brodhead and non-partyofficer namedJohnson.

153. The booking assignment comes with no increase in pay.

154. Plaintiff Lacey testified that he has heard another Corre@itiner use racist

language on two occasions.

2 Plaintiffs dispute this fact. However,iasponse to a question asking how Plaintiff Lacey knew that
Defendant Becker’s actions were racially motivated as opposedtigated by a dislike of Plaintiff Lacey
personally Plaintiff Lacey testified“l never did anything to Becker” (Dkt. No. 38, Attach. 17, at 11@)here’s no
reason for him not to like me. | never did anything to him or said argytbihim.” (d. at 112.) As a result,
Plaintiff Lacey has not successfully controverted this fact.
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155. First, he heard OfficdBell use the word “jigaboo” in reference to another officer.

156. Plaintiff Lacey could not say exactly when this took place, but believes it was
some time after 2007.

157. He did not discuss this incident with any of his superiors until about a year after
the fa¢, and even then he merely used the incident as an example to support his claim in the
discussion that there was racism in the jail.

158. He recalled a second incident in or around 2008, in which an offateddte
would not vote for then presidentzndidate Obama because of his race.

159. Plaintiff Lacey never reported that incideata supervisor.

160. In fact, he testified that, at some point around “2005ish,” he had stopped making
any complaints whatsoever to supervisors.

PAMELA LANCASTER

161. Plaintiff PamelaLancaster has worked for the corrections division of the Ulster
County Sheriff's Office fomore tharten years, since April 2007.

162. Plaintiff Lancaster has been eloped at the rank of Correctiddfficer since her
hiring.

163. Since heriring, Plaintiff Lancaster has taken one promotional examination, in
2014.

164. As a result of her score on that té3gintiff Lancaster testified that she placed at
number 24 on the list for promotion to corporal and number 25 on the list for promotion to
sergeant.

165. Severabfficers were promoted as a result of that examinationPéeadtiff

Lancaster does not believe she should have been promoted over them.
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166. Plaintiff Lancaster currently works thel®ie shift, from 8:00 A.M. to 4:00 P.M.

167. She has worked that shift for approximatiseeyears.

168. Prior to working B-linePlaintiff Lancaster worked the 4:00 P.M. to midnight C-
line shift forfive years, and, before that, the midnight to 8:00 A.M. A-line shift for two years.

169. Plaintiff Lancaster considers assimgent to thé'pods”—or the inmate housing
units—tobeless desirable than assignment to other posts in the jail.

170. Plaintiff Lancaster believes white officers, and, indeed, Latino officers, receive
better assignments thdo black officers.

171. Plaintiff Lancaster bases this belief on the fact that these officers are of a different
race than she is and appear to be working better assignments than she does.

172. In particular,Plaintiff Lancaster claims that she has l@myughtan assignment
working intake.

173. At some point while Plaintiftancaster was working the-lihe shift, her then-
supervisors Sergeants Gunning and Stoutenburg asked if she would like to work intake.

174. At no point prior didPlaintiff Lancaster request to be assignedhtake.

175. Plaintiff Lancaster was trained on the intake position for two days, but never
assigned there permanently.

176. Plaintiff Lancaster followedip with Sergeant Gunning to ask why she was not
assigned to intake, but asserts that she never received a satisfactory ahewead&no further
inquiries as she did not believe they would have “gotten [her] anywhere.”

177. Since that time, Plaintiftancaster has never asked to be assigned to intake.

178. Since moving to the Bne shiftthreeyears agoPlaintiff Lancaster has never

asked to be assigned to intake.
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179. Plaintiff Lancaster has never been disciplined in the course of her employment
with Ulster County. Indeed, she has never even received a written counseling.

180. At some point in October 2015, while speaking viathintiff Lancaster, Sergeant
Polaccoreferred to an inmate as “the colored girl with the blonde hair.”

181. Despite being trained in ti@ounty’s harassment and discrimination policy every
year,Plaintiff Lanaster did not, that day, report this incident.

182. The following dayPlaintiff Lancaster discussed Sergeant Polacco’s comments
with her fellowCorrection Gficer, Officer Ellen Monroe.

183. Officer Monroe apparently reported the incident to a supervisor,dnant
McGirr.

184. Lieutenant McGirr subsequently callBtaintiff Lancaster to ask what had
happened. After Plaintiff Lancaster relayed the comment, Lieutenant McGirr advised that he
would speak witlfSergeanPolacco.

185. At some point thereafteLieutenant McGirr calledlaintiff Lancaster to his
office to discuss the incident and to ask wrlatintiff Lancaster would like to see done about it.

186. Plaintiff Lancaster responded that it was not her place to say, that it was
Lieutenant McGirr’s job to decide.

187. A couple of days latet,ieutenant McGirr again callg@laintiff Lancaster to his
office. This timeSergeanPolacco was present as well.

188. SergeanPolacco apologized tBlaintiff Lancaster, stating: “Sorry, | will never
say that again because it offendeul.”

189. Prior to this incidentSergeanPolacco had never said anythingPaintiff

Lancaster that offended her, nor has he said anything offensive to her since.
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190. Following SergeanPolacco’s apology,ieutenant McGirr asked th&aintiff
Lancaster fogive him.

191. Shortly thereafteRlaintiff Lancaster brought her complaint to the County
personnel officean avenue she knew to be available to her as a result of her yearly harassment
and discrimination trainings.

192. She ultimately met with the County Bennel Officer, Sheree Cross, twice.

193. After speaking with PlaintiftancasterMs. Cross advised that she would
investigate

194. In her deposition, Plaintitftancaster guld notremember complaining to Ms.
Cross about any other grievarstee hadaside from the issue of Polacco’s comnrént

195. Plaintiff Lancaster recalls speaking with attorney Mary Roach during the course
of an investigation into the incident.

196. Attorney Roach foun@laintiff Lancaster’'ssomplaint to be founded, but that
there was not a hostile work environment in the jail.

197. Plaintiff Lancaster testified thabn one occasion, anoth@orrectionOfficer had
told her that Officer Wenzdiad stated that a police dog’s name was “Mandingo Hunter.”

198. Plaintiff Lancaster reportetthis factto her superiors, who then advised that they
had spoken t@fficer Wenzel about the incident.

199. In her depositionPlaintiff Lancaster guld not remember whether she spoke to

the personnel office about this incidént.

26 However, there is evidence in the record that Plaintiff Lancaster did gfiallds. Cross about other
concerns she had regardipgssibleracism within the jajland probably spoke to Ms. Crossttblae was not
receiving assignments because she was bldakt. No. 45, Attachs. 6, 7,;®kt. No. 38, Attach. 8, at 7p

27 However, as set forth above in no&d this Decision and Order, there is evidence in the record that
Plaintiff Lancaster did speak with the personnel office about thisantid Dkt No. 45, Attach. 8.)
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200. Plaintiff Lancaster spoke witDfficer Wenzel the day after the incident and he
told her that he would not have made the comment in front of a black officer.

201. Plaintiff Lancaster also recalled being present for an incident in which Officer
Wenzel joked with an inmate that “when you see a black man jogging, you know he stole
something.”

202. Plaintiff Lancaster toldfficer Wenzel that she was offended by what he had
said andshereported the incident to her supervisor.

203. Plaintiff Lancaster dichot know whether any supervisor ever spok®fticer
Wenzel about the incident, nor did she ever follow up to see if they had.

204. She could not recall whether she spoke to personnel @l38ut

205. Plaintiff Lancaster testified th&fficer Wenzel, on a couple of occasions, made
what she believed to be a “heil Hitler” gesture toward her.

206. Officer Wenzel denied that this was the intention of his gesture, but, regardless,
stopped doing it oncelaintiff Lancaster asked him to.

207. Plaintiff Lancaster never reported this behavior to anybody.

208. All of these incidents with Officer Wenzel happened within a couple of months of
each other.

209. Plaintiff Lancaster believed that they occurred in 2014, but ultimately could not

say for sure and, indeed, cdulot even recall what shift she was working at the time.

28 Plaintiffs dispute this fact and state that Plaintiff Lancaster testified sherdeimber telling personnel
about this incident. However, Plaintiff Lancaster’s testimony wdsliasvs:

Q: Did you tell personnel about what htzdken place?
A: | don’t remember.

(Dkt. No. 38, Attach. 18, at 99.)
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210. Officer Wenzel has not said anythittgat PlaintiffLancaster hatund to be
offensive sicethen

211. Plaintiff Lancaster further recalled that in 2007 or 2008, while commenting on her
hair, one othe sergeants referred to her as “Buckwheat.”

212. She claims that she reported this matter to her supervisor, who reported it to
Defendant Becker, who then called her at home to apologize on behalf of the sergeant.

213. The sergeant in question then apologized, and PlauatifEasteconsidered the
matter finished.

214. Between the time of that incideah 2007 or 2008—and the incidents involving
Officer Wenzelwhich she believedccurred at some point in 201Raintiff Lancaster could
not recall hearing any otheomment about her race.

215. Plaintiff Lancaster alleged that, fabout a year, two of her fellow officers made
“farting noises,” both over the intercom and directly iRtaintiff Lancaster’s ear.

216. When asked if she believed the noises were racially motiviatauatiff Lancaster
testified that she did not knowhy the officers made the noises

217. Plaintiff Lancaster complained about this behavior, but did not report being
offended on the basis of her race.

218. Although Plaintifs’ Amended Complaint alleges that “it is commonplace and
acceptable at the Sheriff's Office to refer to black people pejoratively ahéos’ or ‘sisters,” as
‘colored’ and even as ‘jigaboos’ and ‘niggérRlaintiff Lancaster denied hearing any such

language at the jafexcept for the use of the word “colored” by Sergeant Polacco)
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TIMOTHY ROSS

219. Plaintiff Timothy Ross worked for the Ulster County Sheriff's Office from 1998
to around 2012 or 2013.

220. Throughout that timeRlaintiff Ross maintained the rank obectionOfficer.

221. Plaintiff Ross testified that he never took a promotional examination and never
sought a higher rank. County records indicate that he took one exam in 2006 and failed.

222. Aside from working the tiers, the only specific job assignniaintiff Ross
sought was a position on SERT.

223. Plaintiff Ross tried out and was assigned to the team, but eventually ta&ke to
leaves due to injuries he sustained.

224. Plaintiff Ross cannot recall,itiltimately (after he was released to retur®ERT)
he voluntarily left SERT or whether he was removed from the t&am.

225. Plaintiff Ross eventually left the Sheriff's Office, but he testified that he could not
recall exactly why, only that “[tlhere were some issues that werg goia-specifically,
“Workers’ Comp fraud.”

226. According to PlaintiffRoss’s understanding, the Sheriff's Office accused him of
“[n]ot being at home” while he was out on workers’ compensation leave.

227. The Sheriff's Office brought both criminal charges and disciplinary ceargde

Section 75 of the Civil Service Law agaifdaintiff Ross.

29 (Dkt. No. 38, Attach. 19, at 180.)
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228. At the time of his depositioRlaintiff Ross could not recall if thelegation
against him, s accuraté’

229. He could not recall telling an investigator that he hatb¥ed the conditions of
Article 10, Section 20¢-of the General Municipal Law at least 60 times over ayear period.

230. He recalled being charged with fraud, but could not recall being charged with
grand larceny.

231. Plaintiff Ross pled guilty to criminal charges stemming from Workers’
Compensation fraud.

232. Though he contends he had no choice in doing so, he was represented by an
attorney who recommended he plead guilty.

233. In connection with the Section 75 disciplinary charg#aintiff Ross was
represented by his union.

234. On the advice of his union representatigintiff Ross voluntarily resigned his
position with the Sheriff's Office before any determination could be reached orstiglidary
charges

235. Plaintiff Ross assés that his union recommended he resign, advising him that it
did not believe he could beat the charges against him.

236. Plaintiff Ross acknowledged signing the resignation letter and submitting it to the

Sheriff's Office.

30 Plaintiffs dispute this fact by attempting to place it in context. As set foaean note 8 of this Decision
and Order, Plaintiffs’ respse is improper and will be deemed an admission.
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237. Plaintiff Ross claims he was coedcmto resigning by his own union
representativand cannot recall whether anyone at$heriff's Officecoerced him to resigft

238. Aside from his union representatiaintiff Ross could not recall speaking with
any of his supervisors about whether he should resign.

239. Plaintiff Ross never spoke fdefendant Becker about the issue.

240. Aside from the suspensidtiaintiff Ross received while these disciplinary
charges were pending, he was never suspended, nor had he ever received a writtémgcounse
while employed by the Sheriff’'s Office

241. Plaintiff Ross recalled that he had heard racially discriminatory language in the
jail from time to time.

242. He recalled an incident in whi¢bfficer Polacco used the “word” in or about
1999-an incident for whic®fficer Polacco was disciplined.

243. He recalled that a fellow officer, Officer Brooks, jokingly said thexord” in his
presence, and made other rackaharged comments about black officers.

244. Plaintiff Ross had no recollection of whé@ificer Brooks maé these comments.

245. Plaintiff Rossmentioned the issue to his lieutenant and/or Corporal Wranovics,
and OfficerBrooks stopped making these commeHts.

246. Plaintiff Ross had no knowledge of whether anybody ever reprimadtlieer
Brooks for his comments.

247. Plaintiff Ross recalled that fello@orrectionOfficer John Legg referred to him as

a “Blaxican,” referencinglaintiff Ross’s black and Latino background.

st (Dkt. No. 38, Attach. 19, at 446.)

32 (Dkt. No. 38, Attach. 19, at 745.)
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248. Plaintiff Ross could not recall whebfficer Legg said this.

249. Plaintiff Ross complained to supervisors about this, but does not know whether
anybody ever reprimanded or spokeéticer Legg.

250. Plaintiff Ross claims that any time an officer made a complaint about a-higher
there were “repercussions.”

251. According toPlaintiff Ross, these repercussions came in the form of having his
work schedule changed, though he acknowledged that his schedule changed even when he had
not raised a complaint.

252. Plaintiff Ross did not know who would change his schedule, but assumed it was a
chat officer.

253. He assumed the chart officer’'s motivation was to gigéner friends more
favorable assignments.

254. Plaintiff Ross never complained about thiecausdne was concerned about
repercussions.

255. Aside fromOfficersPolacco, Legg and BrookBJairtiff Ross could not recall
anyone else using any racially discriminatory language in the jail.

C. Parties’ Briefing on Defendants’ Motion for Summary Judgment
1. Defendants’ Memorandum of Lawin-Chief
Generally, in support of their motion for summary judgment, Defendants taesert
arguments. fee generallpkt. No. 38, Attach. 41 [Defs.” Mem. of Law].)
First, Defendantargue thaall of Plaintiffs’ claims are untimely (Id.) Defendants argue
that Plaintiffs’ allegations in this case span nearly two decades beginning iy d@98 or

1999. (d.) The statute of limitations for Plaintiffs’ claims under 42 U.S.C. § 1983 and the New
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York State Human Rights La@NYSHRL”") is three years.Iq.) Thestatute of limitations for
Plaintiffs’ claims under 42 U.S.C. § 198 four years. Ifl.) The statute of limitations for
Plaintiffs’ claims under Title VII requires that a Plaintiff file a charge withEEC within 300
days of the alleged unlawful etogment practice. I(.) As a result, Defendants argue that
discrete acts of discrimination occurring prior to August 30, 2fat3laims under § 1983 and
the NYSHRL and occurring prior to August 30, 2012, under § 1981, are time bddéd. (
Moreover,Defendants argue that discrete acts of discrimination occurring beforeeD2&b
2014 (300 days before Plaintiffs James, Brodhead and Lacey filed their EEOCS}Harge
claims under Title VIl are time barredld( Defendants argue that none of the incidents
occurring outside of the statutory periods for each cause of action should be cdrzinlsvant
to the continuing-violation doctrineld() Further Defendants argue that every one of Plaintiff
Lacey’s claims falls outside the applicable bation periods. I¢l.)

Second, Defendants argue tHigintiffs’ disparatdreatment claims (Claims Onept,
Six, and Seven) should be dismisbedause (ayith regard tdPlaintiffs’ failure-to-promote
claims Plaintiff Lacey is the only Plaintiff to have passed and scored well enough to be
reachable for a promotion aftercivil service exanm 2002, which expired in 2007, afat
whichthe satute of limitations hasxpired (b) with regard tdlaintiffs’ claims of
discriminatory assignmentso Plaintiff has suffered a materially adverse employment action
and there is no evidence of a discriminatory motive behind any job assign(ogwith regard
to Plaintiffs’ claims of discriminatory discipling¢here isno evidence of an agenayide scheme
by which black officers are punished more severely than white officetisd@ame or lessor
offensesand there is no evidence that Plaintiffs have been the subject of racsaliyninatory

discipling (d) Plaintiffs have not suffered any other adverse employment actiomitieegard
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to Plaintiffs’ disparatereatment claims pursuant to 88 1981 and 1983 (Claims One and Four),
no Plaintiff has suffered an adverse employment action and no Plaintiff can poiitieiooe of

a causal link between the slight they claim to have experienced and the(f)ravith regard to
Plaintiffs’ disparatereatment claim pursuant to Title VII (Claim Si®laintiff Lacey and

James’ claims that they were denied promotions areltsned and Plaintiff Brodhead has

never passed a promotional exand (g)with regard to Plaintiffs’ disparatieeatment claim
pursuant to NYSRL (Claim Seven), this claim faifer the same reasons that Plaintiffs’ other
disparate treatment claims faild.)

Third, Defendantargue that Plaintiffs’ hostitevork-environment claims pursuant to 42
U.S.C. 88 1981 and 1983 (Claims Two and Five) should be dismissed because (a) Plaintiffs have
not been subjected to a hostile work environment inghel Plaintiff identifies one or two
isolated incidents occurring over the course of a decade or more, which is noetiecasel
pervasive conduct required to maintain atib@svork-environment cause of action and there is
no evidence of a radeased mtive for any of the discriminatgrconduct alleged by Plaintiffs,
and(b) there is no basis for imputing any alleged misconduct to Defendants, who none of the
Plaintiffs have ever heard utter a racial epith@d.)

Fourth, Defendants argue that Plaintiffs’ claims pursuant to 42 U.S.C. 88 1981 and 1983
(Claims One, Two, Three, Four, and Five) should be dismissed against individual Defendant
Van Blarcum, Becker, and Russfd.) Defendants argue that Plaintiffs testified they have not
heard any of the individual Defendants utter a racial epitfieé Moreover, Defendants argue
that Plaintiffs have not suffered any adverse employment action by rdabeir cace and have
not suffered any constitutional deprivation at the hands of the individual Defendats. (

Furthermore, Defendants argue that Plaintiffs have not shown racial anirbedeamdants. 1¢.)
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Fifth, Defendants argue that Plaintiffs’ claims pursuant to 42 U.S.C. 88 1981 and 1983
(Claims One, Two, Three, Four, and Five) should be dismissed against the Qezmige
Plaintiffs do not describe a pattern of miscondaafficient to constitute a municipal custom,
policy, or practice) but describe isolated incidents perpetuated by a handduwoirkers which

were either never reped, or if reported, were fully investigated and addressit) (

2. Plaintiff s* Opposition Memorandum of Law

Generally, in response to Defendants’ motion for summary judgment, Ptaassert
two argumentsvhile “abandoning’claims that $eekdamages for Plaintiffs’ individual job
assignmens].” (See generallipkt. No. 43[PIs.” Opp’'n Mem. of Law].J®

First, Plaintifs arguehat their claims are timelgursuant to the continuing-violations
exception under Title VII, which alsapplies taracial harassment claims pursuemé2 U.S.C. 8
1983. (d.) Plaintiffs argue thatvhile Plaintiffshighlight evidence dating back to the late
1990s, the racial slurs and management structure (in whiabrity officers are noticeably
absent) continue to the present ddyl.) (Therefore, Plaintiffs argue that the jury may find that
this regime of racial harassment and discrimination created a hostilemarknment such that
all related acts, including those that fall outside the statute of liomtatcomprise a continuing
violation. (d.)

Second, Plaintiff arguethat thg have asserted actionable claims for a racially hostile
work environment for five reasons: (1) Plaintiffs have been exposed to racsainstoe

workplace; (2) Plainti ae subjected to raeeeutralbut racebased harassmeint the form of

33 Plaintiffs’ opposition memorandum of law does not address Defendangshangs regarding Plaints
disparatetreatmenclaims. Gee generallfpkt. No. 43.) Plaintiffs’ memorandum explicitly states, “Plaintiffs
proceed on a hostile work environment claim, alleging that working conditit the County Jail were infected with
racial discrimination in personnel decisiongDkt. No. 43, at 26.) This statement further lends to the conclusion
that Plaintiffshave abandoned their dispar&teatment claims.
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being ignored for job assignments, unequal distribution of weldéed clothing, physical
assaults during training sessions, and false accusations of criminal be{@vaintiffs hae
been consistently denied job promotions and, with few exceptions, the jail has fobgearun
by white supervisors; (4) everything about the 2015 “investigation” regagirgeant Polacco’s
reference to a “colored girlvhen describing a black inneds evidence of a rageased hostile
work environment; and (5) Defendant County is liable for the hostile work environmentéecaus
the jury may find municipal liability pursuant to Title VIl and 42 U.S.C. 88 1981 and 19&3. (
3. Defendants’ ReplyMemorandum of Law

Generallyin their reply, Déendants assert threeguments. (Dkt. No. 47, Attach. 1
[Defs.” Reply Mem. of Law].)

First, Defendants arguine continuing-violation doctrine is inapplicable hdyecause (a)
the doctrine is disfavored in the Second Circuit and should be applied only upon a showing of
compelling circumstanceand(b) Plaintiffs are not alleging adilen pattern of racist behavior
butinstead discrete instan¢esch one distinct from the other, which could have peered
andacted on in a timely mannerld() Defendants point out that these discrete acts were
perpetuated by different actors, often under the administrators of diffeémentfs. (d.)

SecondDefendants argudat Plaintiffs’ hostilework-environment claims should be
dismissedecause the allegedly raciallyotivated grievances set forth by Plaintiffs were either
not reported to supervisors, were thaitesf the individual Plaintif’ own choices, were based
on hearsay, occurred too long ago to be considered, were addressed by adomrastdatiot
repeatedor were perpetuated by the union as opposdxy tbe Sheriff’'s Office (Id.) In
addition, Defendants argue that Plaintiffs are unable to show how the incidentd atipgeted

theterms or conditions of their employmentd.] Moreover, Defendants argue that Plaintiffs
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did not address Defendants’ argument that Plaintiffs were not eligibleabratda for the
promotions that they soughtld() Defendants also argue that Plaistgeekto litigate the issue
whether Sergeant Polacco is a racifd.) (However, Defendastargue that there is no evidence
that Polacco’s mere presence somehow affected the terms and conditions of arig perso
employment. I¢.)

Third, Defendantargue that Plaintif® Amended Complaint should be dismisseldL.) (
Defendants argue that it is unclear whether Plaintiffs opposed Defenai@usients as to the
disparatereatment causes of action (Claims One, Four, Six, and Seven) becausd<intif
not address Defendants’ argumentsl.) (Defendants also argue that Plaintiffs’ “inexorable
zero” argument is inapplicable because Plaintiffs are not seeking to vindieatglts of a class
of individuals. (d.) Moreover, Defendants argue that, with regard to the dispdisatigline
claims, Plaintiffs rely solely on hearsay deposition testimony from Pladatiffes as opposed to
any disciplinary records that Defendants turned over during discovery. Irf any event,
Defendants argue that Ritffs have not suffered any actionable discipline within the statutory
time period nor have Plaintiffs compared the allegedly inadequate disciplipesad on white
offers to disciplines imposed on Plaintiffs that were unduly sevédd. (

. GOVERNING LEGAL STANDARD

A. Standard Governinga Motion for Summary Judgment

Under Fed. R. Civ. P. 56, summary judgment is warranted if “the movant shows that
there is no genuine dispute as to any material fact and that the movant is endéitledgiment &
a matter of law.” Fed. R. Civ. P. 56(a). A dispute of fact is “genuine” if “th@fd¢@vidence

is such that a reasonable jury could return a verdict for the [non-movamigiérson v. Liberty
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Lobby, Inc, 477 U.S. 242, 248 (19883. As for the materiality requirement, a dispute of fact is
“material” if it “might affect the outcome of the suit under the governing law . actugl
disputes that are irrelevant or unnecessary will not be counfediérson477 U.S. at 248.

In determining whether genuine issue of material fact exists, the Court must resolve all

ambiguities and draw all reasonable inferences against the mavagrson477 U.S. at 255.

In addition, “[the movant] bears the initial responsibility of informing the distourt ¢ the

basis for its motion, and identifying those portions of the . . . [record] which it believes
demonstrate[s] the absence of any genuine issue of material Gedbotex v. Catreftd77 U.S.

317, 323-24 (1986). However, when the movant has met its initial burden, the non-movant must
come forward with specific facts showing a genuine issue of materidbfacial. Fed. R. Civ.

P. 56(a),(c),(e).

Implied in the above-stated burden-shifting standard is the fact that, whenenaovant
willfully fail s to respond to a motion for summary judgment, a district court has no duty to
perform an independent review of the record to find proof of a factual dispute. ©¢catien
a nonmovant willfully fails to respond to a motion for summary judgment, "[ffwe that there
has been no [such] response . . . does not . . . [by itself] mean that the motion is to be granted
automatically." Champion v. Artuz76 F.3d 483, 486 (2d Cir. 1996). Rather, as indicated above,
the Court must assure itself that, based on the undisputed material facts, tidekdwrarrants

judgment for the movantChampion 76 F.3d at 486Allen v. Comprehensive Analytical Group,

34 As a result, "[c]lonclusory allegations, conjecture and speculation . . saffidient to create a genuine

issueof fact." Kerzer v. Kingly Mfg.156 F.3d 396, 400 (2d Cir. 1998) [citation omitted]. As the Supreme Court
has explained, "[The nemovant] must do more than simply show that there is some metaalhysidbt as to the
material facts."Matsushita Elec.ddus. Co., Ltd. v. Zenith Radio Carg75 U.S. 574, 5886 (1986).
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Inc., 140 F. Supp. 2d 229, 232 (N.D.N.Y. 2001) (Scullin, C.J.); N.D.N.Y. L.R. 7.1(b)(3). What
the non-movant's failure to respond to the motion does is lighten the movant's burden.

For these reasons, this Court has often enforced Local Rule 7.1(a)(3) by deatsirsgf
forth in a movant's statement of material facts to be admitted, where (1) thssaefatipported
by evidence in the record, and (2) the non-movant has willfully failed to pragsppnd to that
statemeng®

Similarly, in this District, where a nemovant has willfully failed to respond to a
movant’s properly filed and facially meritorious memorandum of law, the non-mevdaemed
to have "consented" to the legal arguments contained in that memorandum of law uatier Loc
Rule 7.1(b)(3)*® Stated another way, when a non-movant fails to oppose a legal argument
asserted by a movant, the movant may succeed on the argument by showing that et argum
possess facial merit, which has appropriately been characterized as a “mockst’ See
N.D.N.Y. L.R. 7.1(b)(3) (“Where a properly filed motion is unopposed and the Court detdrmine
that the moving party has met its burden to demonstrate entitlement to the reliefegques
therein . . . .”)Rusyniak v. Gensin@7-CV-0279, 2009 WL 3672105, at *1, n.1 (N.D.N.Y. Oct.
30, 2009) (Suddaby, J.) (collecting casésteGreen v. Astrue09-CV-0722, 2009

WL2473509, at *2 & n.3 (N.D.N.Y. Aug. 7, 2009) (Suddaby, J.) (collecting cases).

35 Among other things, Local Rule 7.1(a)(3) requires that themovant file a response to the movant's
Statement of Material Facts, which admits or denies each of the moaahial assertions in matching numbered
paragraphs, and supports any denials with a specific citation to the rdmnalthe factual issue arises. N.D.N.Y.
L. R. 7.1(a)(3).

36 Seee.g, Beers v. GMC97-CV-0482, 1999 U.S. Dist. LEXIS 12285, at *31 (N.D.N.Y.March 17,

1999) (McCurn, J.) (deeming plaintiff's failure, in his opposition pap® oppose several arguments by defendants
in their motion for summary judgment as consent by plaintiff to thetigigaof summary judgment for defendants
with regard to th claims that the arguments regarded, under Local Rule 7.1[bE8ito v. Smithkline Beecham
Corp., 02CV-0745, 2004 WL 3691343, at *3 (N.D.N.Y. Nov. 29, 2004) (McCurn, J.) (deeming piaifaifure to
respond to “aspect” of defendant’s motion to arlel expert testimony as “a concession by plaintiff that the court
should exclude [the expert’s] testimony” on that ground).

37



Moreover, the “principles governing admissibility of evidence do not change on a motion
for summary judgment.’Raskin v. Wyatt Cp125 F.3d 55, 66 (2d Cir. 1997). “[O]nly
admissible evidence need be considered by the trial court in ruling on a motion forrgumma
judgment,” and a “district court deciding a summary judgment motion has broagtidisan
choosing whether to admit evidencé?tesbyterian Church of Sudan v. Talisman Energy, Inc.

582 F.3d 244, 264 (2d Cir. 2009).

B. Standards Governing Plaintiffs’ Claims and Defendants’ Defenses

Because the parties have (in their memoranda of law) demonstrated an accurate
understanding of the legal standards governing Plaintiffs’ claims and Dafehdefenses in
this action, the Court will not recite those legal standards in their entirdtisiDécision and
Order, which is intended primarily faine reviewof the parties. §ee generallipkt. No. 38
Attach.41 [Defs.” Mem. of Law];Dkt. No. 43 PIs.” Opp’n Mem. of Law]; Dkt. No. 47, Attach.
1 [Defs.” Reply Mem. of Law].) Instead, the Court will merely focus on certain portibtieose
standards where necessary below in Part Ill of this Decision and Order.

II. ANALYSIS

A. Plaintiffs’ Disparate-Treatment Claims (Counts One,Four, Six, and
Seven)

After carefully considering the matter, the Cagndints Defendantshotionfor summary
judgment regarding Plaintiffglisparatereatment claimsfor the reasons stated in Defendants’
memorandaf law, including their arguments of untimelineg®kt. No. 38, Attach. 4]Defs.’

Mem. of Law} Dkt. No. 47, Attach. 1 [Defs.” Reply Memf baw].) To those reasons, the
Court adds the following analysis, which is intended to supplement but not supplant Defendants

arguments.
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In disparatereatment cass, “the plaintiff is required to prove that the defendant had a
discriminatory intent or motive. Watson v. Fort Worth Bank & Tryst87 U.S. 977, 986
(1988). “[A] prima facie case is ordinarily established by proof that the gmplafter having
rejeded the plaintiff's application for a job or promotion, continued to seek applicants with
qualifications similar to the plaintiffs.Watson 487 U.S. at 986 (citinfjexas Dept. of Cmty.
Affairs v. Burdine450 U.S. 248, 253, and n.6 (1981). “The burdgoroving a prima facie case
is ‘not onerous,” and the employer in turn may rebut it simply by producing some evidanite t
had legitimate, nondiscriminatory reasons for the decisith.”If the defendant carries this
burden of production, the burden then shifts back and “the plaintiff must prove by a
preponderance of all the evidence in the case that the legitimate reasons offaseddigridant
were a pretext for discriminationfd.

“[M]ost of the core substantive standards that apply to claims of discrimyrainduct
in violation of Title VII are also applicable to claims of discrimination in employment in
violation of 8 1981 or the Equal Protection Clause . . . and the $gakiifying summary
judgment dismissing [plaintiff's] Title VII claim against . municipal defendants for
termination of his employment equally support the summary dismissal of his claims for
termination brought under 42 U.S.C. 88 1981 and 19&attersonv. Cnty. Of Oneida, New
York 375 F.3d 206, 226 (2d Cir. 2004jtétions omitted)see also Cotterell v. Gilmoré4 F.
Supp. 3d 406, 421 (E.D.N.Y. 2014) (holding that claims brought pursuant to the NYSHRL are

also analyzed under this burdshifting approach§’ However, “in certain circumstances a Title

37 The Second Circuit recently held that “§ 1981 does not provide a separate pghiabf action against
state actors."Duplanv. City of New York888 F.3d 612, 621 (2d Cir. 2018). The Second Circuit reagbagd
“[b]ecause § 1983 already provides a remedy against state actors, thereaisamoto infer from the rights
conferring language of § 1981(c) that it creates an additional, and dwalicatiedy.” Duplan, 888 F.3d at 62@1.
As a result, the Couliberally construes Claims One and Two as being brought under § 1983
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VIl claim may be established through proof of a defendant’s mere negljgeititeut a showing
of discriminatory intent . . . [whereas], a plaintiff pursuing a claimed . . . deniguef e
protection under 8 1983 must show that the discrimination was intentidPaitérson 375 F.3d
at 226 (citations omitted¥

Plaintiffs have failed to respond to Defendamtgjuments challenging Plaintiffs’
disparatetreatmentlaimsbased on grounds other than their untimelineSse generall{Dkt.
No. 43.) As set forth above Partll. of this Decision and Order, in this District, when a non-
movant fails to oppose a legal argument asserted by a movant, the movant’s burdegandth r
to that argument is lightened, such that, in order to succeed on that argument, the neavant ne
only show that the argument possesses facial merit, which has appryéselcharacterized
as a “modest” burden. N.D.N.Y. L.R. 7.1(b)8).

Here, Déendants have shown that their argument possesses facialandré reasons
stated in their motion papers. The Court would add only that Defendants’ arguments would

survive the more-rigorous scrutiny appropriate for contested arguments.

38 In addition, “[iindividuals are not subject to liability under Title VIIWrighten v. Glowsk232 F.3d 119,
120 (2d Cir. 2000)see also Patterson v. Cnty. Of Oneida, N3Y5 F.3d 206, 221 (2d Cir. 2004) (holding that the
district court properly dismissed plaintiff's Title VII claims against theviutlial defendants)fomka v. Seiler
Corp., 66F.3d 1295, 1313 (2d Cir. 1995) (“[IJndividual defendants with supervisomyral over a plaintiff may not
be held personally liable under Title VIl."@brogated on other grounds by Burlington Indus., Inc. v. Ellé#4
U.S. 742 (1998).

39 Alternatively,the Court can, and does, deem the challenged claims abandoned (regardlefssiaf the
merit of the unresponded argument).See Jackson v. Fed. Exjp76 F.3d 189, 1998 (2d Cir. 2014) (“Where a
partial response to a motion is made referencing some claims or defenses but not ethdistinction between

pro seand counseled responses is appropriate. In the cagg@ta the district court should examine every claim
or defense with a view to determining whether summary judgmentalyl@mdfactually appropriate. In contrast,
in the case of a counseled party, a court may, when appropriate, infea frarty’s partial opposition that relevant
claims or defenses that are not defended have been abandoned. In all casessormwhity judgmeat is granted,
the district court must provide an explanation sufficient to allow appellateneVifiis explanation should, where
appropriate, include a finding of abandonment of undefended claims or defenses
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1. Failure to Promote
Plaintiff Laceywasthe only Plaintiff who scored well enough to be reachable for a
promotion after a civil service exam, in 2002. (Dkt. No. 38, Attach. 28 at 1 18.) The list
generated from that exam expired in 200d.) (Even assumingrguendathat Plaintiffs coud
establish that the continuing-violation doctrine applied and thus that Plairdé¥/isafailureto-
promoteclaim is timely, Defendants presented a legitimate;aisariminatory reason that
Plaintiff Lacey was passed over for the promotion: as set forth above inBR&ff119-125of
this Decision and Order, Plaintiff Lacey was (voluntarily) discipliradstealing gas from the
County while the promotional list was pendirlaintiffs havefailed to present admissible
evidence that Defendants’ reason was actualbtextial.
2. Discriminatory Job Assignments
Plaintiffs acknowledged that they are abandoning tti@ims with regard tandividual
Plaintiff's job assignments. (Dkt. No. 43, at 6.)
3. Discriminatory Discipline
Plaintiffs cite the deposition testimony of Plaintiff James to supportctzam of
disparate discipline. (Dkt. No. 43, at 10.) Plaintiff James’ testimony is lyeamganadmissible
for purposes of this motion. (Dkt. No. 38, Attach. 15, at 19-31, 36-3B958Plaintiff James
admitted that he had not reviewed the personnel files of any of the alleged atmrgpafDkt.
No. 38, Attach. 15, at 19.) Plaintiffs also presented an alleged post from Seo{pato’s
Facebook pagigom 2017, and an allegl post from Officer Cantwell’s Facebopéige (Dkt.
No. 44, Attachs. 1, 2.) Plaintiffs presented no foundation and these exhibits are unsworn out-of-
Court statementshatare also inadmissible hearsay for purposes of this motion. The only

admissiblecomparator presented by Plaintiffs is Sergeant Polacco, whaheseztm “colored
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girl” in 2015, andwassubsequefht counsetdandthe incident was investigatedSee generally
Dkt. No. 43.)

Plaintiff James has never been disciplined. (Dkt. No. 38, Attach. 15, at 17.) Plaintiff
Lancaster has never been disciplined. (Dkt. No. 38, Attach. 18, at 37-38.) Plaintiff Brodhea
was suspended once in 20f€er being charged with endangering the welfare of a.cl(idkt.

No. 38, Attach. 16, at 45.) Plaiffi Lacey was suspended two timesce in 2006for steding
gas from the County and once in 208fter being charged with a crime related to a domestic
incident. (Dkt. No. 28, Attach. 17, at 30-32.)

Even assumingrguendathat Plaintiffs coudl estabsh that the continuing-violation
doctrine applies and thdisat Plaintiffs Brothtead and Lacey’s discriminatedyscipline claims
were timely their claims of disparate discipline still fail.n& only nonkearsay comparator,
Sergeant Polac¢ts not comparable with Plaintiffs Brodhead and Lacey, who disogplined
afterarrests for alleged crimé8. It is also worth noting tha®laintiffs Brodhead and Lacey
voluntarily accepted their suspensions, upon the advice of their union representatives, in
settlement of the disciplinary charges against them. (Dkt. No. 38, Attach. 16, at 45pD&8, N
Attach. 17, at 35-37, 44-503eealso Martinez v. Conn., State Libra817 F. Supp. 2d 28, 40
(D. Conn. 2011) (holding thathere the plaintiff elected the level of discipline she received, her
role should undermine a conclusion that the defendant took an adverse employment action

against her).

40 The Court notes thatise of the terrficolored” is not poliically correct, itdoes not appear (without more)
to be evidence of racial animuSee Alex v. Gen. Elec. C@49 F. Supp. 3d 253, 284 (N.D.N.Y. 2016) (Suddaby,
C.J.) (holding that there was no admissible evidence that defendantéthe term “woman of color” to refer to
plaintiff even when “coupled with the expression of a desire to ‘grabdud and slam her against the waldrey
with a dislike of Obama and one or more references to Miss Piggy,” wasimdicative of racial animus than of a
personality conflict) Sweezer v. Michigan Dep't of Car229 F.3d 1154, at *5 {6 Cir. 2000) (finding that use of
the term “colored wman,” even when followed by use of the terms-A” and “bitch,” were “more indicative of a
personality conflict than of racial animus”).

42



In addition, Plaintiffs point to the suspension of nBergeant Wranovics sometime in
2002-2004 to support their claim of disparate discipline. (Dkt. No. 43, at 10.) However, just like
Plaintiffs Brodhead and Lacey, Sergeant Wranovics was suspended for 30telalysing
arrested for an alleged crime. (Dklo. 38, Attach. 21, at 159.)

With regard tdPlaintiff Ross the Court notes that he voluntarily resigned from his
position in the Sheriff's Office before his disciplinary charges could evieearl or discipline
imposed. (Dkt. No. 38, Attach. 19, at 40, 57-59.) For the reasons set forth by Defendants in the
memoranda of law, the Court finds that Plaintiff Ross’s resignation was not auctist
termination.

Finally, the Court finds that non-punitive written and verbal reprimands do not constitute
asignificant change in employment statusl are not considered materially adverse actions.
Lawrence v. Thomson Learning, In@5-CV-0329, 2007 WL 1593270, at *23 (N.D.N.Y. 2007)
(Treece, M.J.) (collecting cases).

Therefore, Plaintiffs’ claims involving disparate discipline fail.

4. Other Allegations

Plaintiffs assert several other alleged instanceksafiminatorydisparate treatment.
However, as set forth in Defendants’ memoranda of law, these allegatoms® adverse
employment actions and Plaintiffs do not present any evidence of discrimimagty (Dkt.

No. 38, Attach. 41Defs.” Mem. of Law] Dkt. No. 47, Attach. 1 [Defs.” Reply Mem. of Law].)
For all of these reasons, the Court grants Defendants’ motion for summary judgthent w

regard to Counts One, Four, Six, and Seven.
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B. Plaintiffs’ Hostile -Work- Environment Claims (Counts Two and Five)
After carefully considering the matter, the Court grants Defendantsdnfoti summary
judgment regarding Plaintiff$iostilework-environmentlaims for the reasons stated in
Defendants’ memoranda of lamcluding their arguments of untimelineg®kt. No. 38,
Attach. 41 [Defs.” Mem. of Law]; Dkt. No. 47, Attach. 1 [Defs.” Reply Mem. of Law]g tfiose
reasons, the Court adds the followangalysis, whichs intended to supplement but not supplant
Defendants’ arguments.
“In general, to prevail on a hostile work environment claim, a plaintiff must shaw tha
‘the workplace is permeated with discriminatory intimidation, ridicule, and irtbalt,is
sufficiently severe or pervasive to alter the conditions of the victim’sayment.” Cotterell,
64 F. Supp. 3d at 4323 (quotingCruz v. Coach Stores, InQ02 F.3d 560, 570 [2d Cir. 2000]).
Further, “[w]hile single incidents of harassment generally do not creatdike hasrk
environment, a plaintiff may nevertheless av&ugnmary judgment in a case involving a single
instance of harassment by showing that it was ‘extraordinarily sevéde (uotingWhidbee v.
Garzarelli Food Specialties, Inc223 F.3d 62, 69 [2d Cir. 2000]). Moreover, “an adverse
employment action isot required to sustain a hostile work environment claitd.’(citing
Raniola v. Bratton243 F.3d 610, 617 [2d Cir. 2001] [“Whereas other disparate treatment claims
may scrutinize discrete harms such as hiring or discharge, a hostile worknemmt chim
analy[zes] a workplace environment as a wholef’]Harris v. Forklift Sys., Inc510 U.S. 17,
21 [1993] [a hostile work environment claim does not require demonstration of an “injury”]).
For the reasons set forth in Defendantemoranda of lawhe Court finds that Plaintiffs
have failed to adduce admissible evidencseskere and pervasive conduct required to maintain a

hostile work environment cause of actiok{. No. 38, Attach. 4]Defs.” Mem. of Law] Dkt.
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No. 47, Attach. 1 [Defs.” Reply Mem. of Law].) In addition, as identified in Defendants
memoranda of law, there is no evidence of a race-based motive for threetdid-allegations
set forth by Plaintiffs in support of their claimdd.j Moreover, for the reasons set forth in
Defendants’ memoranda of law, there is no basis to impute to Defendants the ¢batluct
Plaintiffs allege. 1@.)

For all of these reasons, the Court grants Defendants’ motion for summary judgthent w
regard to Counts Two and Five.

C. Plaintiffs’ Deprivation-of-Rights Claim (Count Three)

After carefully considering the matter, the Court grants Defendantsdnfoti summary
judgment regarding Plaintiffgleprivation-ofrights claim for the reasons stated in Defendants’
memoranda of layincluding untimeliness, lack of personal involvement, lack of adverse
employment action, lack of racial animus, and lack of a municipal custom, policgabicpr
(Dkt. No. 38, Attach. 41 [Defs.” Mem. of Law]; Dkt. No. 47, Attach. 1 [Defs.” Reply Mem. of
Law].) To those reasons, the Court adds only one point, which is intended to supplement but not
supplant Defendants’ arguments.

Plaintiffs’ third cause of action appears to be duplicative of their firsecafusction
(disparate treatment pursuant to 42 U.S.C. 88 1981 and 1883) result, the Court dismisses
Plaintiffs’ third claim forthe reasons set forth above in Part IIl.A. of this Decision and Order.

For all of these reasons, the Court grants Defendants’ motion for summary judgthent wi
regard to Counthree.

ACCORDINGLY ,itis

ORDERED that Defendants’ motion for summary judgment (Dkt. No.i88)

GRANTED:; and it is further
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ORDERED that Plaintiffs’Amended Complaint (Dkt. No. 2% DISMISSED; and it is
further

ORDERED thatthe Clerk of the Court sHalose this action

Dated: Septembelk6, 2018
Syracuse, NY
"Hon. Glenn T. Su'ddaby
Chief U.S. District Jud
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