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Attorneys for Defendant Robert Tolchin

SCULLIN, Senior Judge

MEMORANDUM -DECISION AND ORDER
[. INTRODUCTION
Pending before the Court is Magistrate Judge Peebles' Report and Reconangeimdat
which he recommended that the Cayrdnt Plaintiffs' motion to remandgeeDkt. No. 12, and
deny Defendant Tolchin's motion to transfer verse@eDkt. No. 5, as mooseeDkt. No. 37.

Only Defendant Tolchin submitted objections to these recommendat@eRkt. No. 38.

Il . BACKGROUND
Plaintiffs in this action seek guidance regarding entitlement to attorneyiefetsl to

various lawyers' efforts to litigate and enforce a judgment againsiihabRc of Iran for




damages, pursuant to the Foreign Sovereign Immunities Act, ("FSIA") of 1976, 28 U.S.C.
88 1602-1611, resulting from the death of Leah Stern in 1997 during a terrorist ataggly
due to a recently enacted statute, Plaintiffs have now recovered more than $1,000,@00 frg
fund established to compensate victimseofdrist acts.SeelJustice for United States Victims ¢
State Sponsored Terrorism Act ("VSST"), 42 U.S.C. § 10609. Under the VSST, attorneyg
representing victims eligible for compensation from the fund are entitled tgechdee of up to
twenty-five pecent of the amount recovered. It is the recovery of this attorney's feertinat f
the basis for the instant dispute.

The tragic event giving rise to this lawsuit occurred nearly 20 yeara/lagn Leah Stern
was killed in a terrorist bombing in a marketlerusalem, Israel on July 30, 1997. In respon
Plaintiffs! filed a wrongful death and personal injury action against the Republic ofSe.
Stern v. Islamic Republic of Ira@71 F. Supp. 2d 286 (D.D.C. 2003). To that end, Plaintiffs
retainedalaw firm, Westerman Ball Ederer Miller & Sharfstein, LLP ("Westermawtjich
engaged Nitsana Darshapitner & Associates ("Darshareitner”), an Israeli law firm, to help
it litigate Plaintiffs'claim. SeeDkt. No. 12-5 at 9. In the underlying lawsuit, the Republic ¢
Iran and the other defendants "failed to answer or enter an appearance”; aritheéhtsurt on
February 13, 2002, pursuant to 28 U.S.C. § 1608(e) and Fed. R. Civ. P. 55(a)" entered dg
Plaintiffs' favor. Stern 271 F. Supp. 2d at 288.

Despite the defendants' apparent willful default, to prevail, Plaintiffs haastablish
[their] claim or right to relief by evidence that is satisfactory to the Co@8.U.S.C. § 1608(e)

Therefore, Plaintiffs submitted affidavits anddence that compelled the court to award

! Plaintiffs to the current action include several members of Leah Stern'g &arditheir current
attorneys. When used alone, the term "Plaintiffs” refers to Leah Stemlg, not their
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Plaintiffs $13,000,000 in compensatory damages and $300,000,000 in punitive daBemes.
Stern 271 F. Supp. 2d at 302. (hereinafter referred to as the "FSIA judgement")

In or around November 2003, Defendant Westerman withdrew from representation
Plaintiffs after certain conflicts of interest between Defendants Datskiimer and Westerman
surfaced and could not be resolvedkeDkt. No. 2 at 1 39-41. Thereafter, the FSIA judgmg
languished for a periodf oearly five years.See idat Y 45.

Then, in May 2008, Plaintiffs retained Defendant Dardbaitmer and the law firm
Jaroslawicz and Jaro® provide legal services to enforce their unsatisfied judgment againg
UBS AG, a multinational bank that purportedly provided funds to Iran and Saddam Hi.3se
id. at 1 45, 46see alsRothstein v. UBS AG@08 F.3d 82 (2d Cir. 2013). Defendant Tolchin
signed the retainer agreement on behalf of Jaroslawicz and $mei3kt. No. 2 at 1 47.
Ultimately, Defendants Darshaleitner and Tolchin's attempt to collect the debt was
unsuccessfulSee idat 1 51.

According to Plaintiffs, the only activity they authorized Defendant Tolahoomplete
on their behalf was to litigathe above-mentionethse agast UBSAG. See idat 1 49.
Nonetheless, Plaintiffs contend that Defendant Tolchin attempted to serve Ahgiti@hent on
the Republic of Iran pursuant to 28 U.S.C. § 1608&®e idat 1 54.However, Plaintiffs assert
that Defendant Tolchin did so incorrectigee id

Thereafter, on April 2, 2015, Plaintiffs retained Kreindler & Kreindler, Lh® a
Silverman Law Firm as their attornetgshelp them collect on the FSIA judgme®ee id at

1 52. These firms then engaged the Perles Firm to assistiBem.idat  53.The Perlesirm

2 Kreindler & Kreindler, LLP, Silverman Lawirm, and Perlekaw Firmwere all named as
defendants in Plaintiffs' complaint but have been dismissed from this actiopuigtsin. See
Dkt. No. 19.
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"then re-served the 2003 judgment upon the judgment-debtor Republic of Iran and relateq
defendants in that action, given that the prior service of same by [Defendamhbbd been
done incorrectly."See id at 1 54.Plaintiffs subsequently discharged Kreindler & Kreindler,
LLP and SilvermarLaw Firmin June 2016See idat § 61.Plaintiffs, then retained the Plainti
law firms, Law Office of Ridard B.Ancowitz ("Ancowitz") and Rosenblur& Partners, LLP
("Rosenblum™), to represent theBee idat { 57.

In the meantime, the VSST was enacted into law on December 18, 2015, "which s
special fund designed to compensate the victims of StatesSged i(e., Iranian) terrorism."
See idat 1 67 (citing 42 U.S.C. § 10609). On October 6, 2016, Plaintiffs, thtbegmewly
retained counsgelpplied for compensation through the VSSEe idat § 85. Plaintiffs have
recoveredmore thart1,000,000 from the fundSeeDkt. No. 37 at 2.

As recounted above, the VSST allows attorneys to charge up to tienpercent of the
amount recovereds a fee. Plaintiffs initiatettis action in New York Supreme Court, Albany
County, on December 14, 2016, to determine to whom that fee should be distributed. Ge
Plaintiffs argue that the Court should bar their previous attorneys, Defend#mtsaction, from
receiving any fee in connection with their work. In that regard, Plaimtifficke various
arguments for why Defendants should not prevail, each of which is animadsede parby
New York Judiciary Law 8 475, because the fundamental issue in this case is whether
Defendants have a valid lien on Plaintiffs’ recovery.

Defendant Tolcim removed thenatterto this District on January 10, 2013eeDkt. No.
1. Thereafter, on January 12, 2017, Defendant Tolchin filed a motion seeking to transfer

action to the United States District Court for the District of ColomBieeDkt. No. 5. On
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January 18, 2017, Plaintiffs moved for an order remanding the action to New York Suprer|
Court. SeeDkt. No. 12.

The Court referred the motion to remand to Magistrate Judge Peebles, who also
considered the motion to change ven8eeDkt. No. 37. Magistrate Judge Peebles
recommended that the Court grant Plaintiffs' motion to remand on the ground thatiése par
dispute @ not present a federal question and consequently recommended that the Court
Defendant's motion to transfer venue as m&ueDkt. No. 37. Defendant Tolchin filed
objections only with respect to Magistrate Judge Peebles' recommendatitstQaturt

remand the cade state court for lack of subject matter jurisdicti®@eeDkt. No. 38.

[ll. DISCUSSION

A. Standard of review

When a party submits a timely objection to a report and recommendation, the cour
review the parts of the report and recommendation to which the party objects deder\ep
standard of reviewSee28 U.S.C. § 636(b)(1)(C) (dtag that "[a] judge of the court shall mak]
ade novodetermination of those portions of the report or specified proposed findings or
recommendations to which objection is madege alsd~ed. R. Civ. P. 72(b)(3) (stating that
"[t]he district judge mustleterminede novoany part of the magistrate judge's disposition tha
has been properly objected to"). In reviewing a report and recommendation, the egurt "m
accept, reject, or modify, in whole or in part, the findings or recommendations mdue by t
magstrate judge."28 U.S.C. 8§ 636(161)(C).

On the other hand, where none of the parties have filed a timely objection, a disttic

need only find that "there is no clear error on the face of the record"” to accegjistrate

deny

[ will

t cour




judge's report and recommendatidwelson v. Smith618 F. Supp. 1186, 1189 (S.D.N.Y. 1985%)
(citation omitted)see also Mario v. P & C Food Mkts., In813 F.3d 758, 766 (2d Cir. 2002)
(stating that, "[w]here parties receive clear notice of the consequentesg, tianely toobject to
a magistrate's report and recommendation operates as a waiver of tuditiat jeview of the

magistrate's decisiortiting Small v. Sec'y of Health & Human Sen&92 F.2d 15, 16 (2d Cir.

1989) (per curiam))

B. Plaintiffs’ motion to remand

1. Removal was procedurally proper

Magistrate Judge Peebles initially found that Defendant Tolchin properly rertugse
case to federal court despite lacking Defendant Dakh#ner's consent because Defendant
DarshanLeitner was not properly se2d. See generall{pkt. No. 37at 1:15. The parties do
not object to Magistrate Judge Peebles' recommendation, and the Court has naddentifi
error in his analysisTherefore, the Court accepts Magistrate Judge Peebles' recommendation

that removal was procedurally proper.

2. Federal question jurisdiction was lacking
a. Magistrate Judge Peebles' reasoning
After laying the framework for federal question jurisdiction, Magistratgdurkebles
first determined that Plaintiffs' "claims arise out of a dispute among the vatioaseys that
currently or previously served as counsel for the Stern FanflgeDkt. No. 37at 17(citation
omitted) More specificallyMagistrate Judge Peebles concluded that "the attorneys disagree

with respect to the apportionment of any attorney's fees for work performedpuis the




retainer agreements entered into between them and the Stern Family, dret teeStern
Family's failure to compensate their lawyers gives rise to a chargingnliem New York
Judiciary Law 8 475."See id(citation and footnote omitted)'hus, Magistrate Judge Peebleg
determined that Plaintiffs' "claims implicate New York State law principles ofacirdand
charging liens and do not arise under federal |a8e¢ idat 18(footnote omitted)

Nevertheless, Magistrate Judge Peebles recognized that "[flederal quassidiatjon
may 'also extend[, however,] to stdder claims thatturn on substantial questions of federal
law."" See id (qudation omitted). In that regard, "'the question toes a statlaw claim
necessarily raise a stated federal issue, actually disputed and substhitiah federal forum
may entertain without disturbing any congressionally approved balancdeodfand state
judicial responsibilities."See id(quoting Grable & Sons Metal Prod., Inc545 U.Sat 314)
(othercitation omitted).

Magistrate Judge Peebles' analysis with respect to whether the compsaidtarai
substantial federal question follows. The Court has reproducedstentirety becauseforms
the basis for Defendant Tolchin's objections.

In this case, plaintiffs' complaint asks the court to determine the parties’
rights to the distribution of the funds anticipated to be received by the Stern
Family pursuant to the USVSST. Dkt. Noa2l617. To render such a
determination, a court must examine the conduct of the parties with respect to
obtaining the [FSIA judgement]d. at 16-17.Plaintiffs' complaint alleges that
all defendants, with the exception of defendant Perles, aratitheeto a
charging lien or fee because of their "misconduct and/or ethical violatlohd].]
at 1718. In addition, plaintiffs contesdsic]that, except for defendant Perles,
defendants did "not obtain a 'final order' on behalf of the [Stern Hanmiljgght
of the defendants' failure (specifically defendant Tolchin's) to prpperive the
judgment upon the Republic of Iraid. at 14. Although plaintiffs’ complaint
does not cite legal authority for their allegation that defendant Tolchin tailed
properly serve the Republic of Iran, defendants contend the provision on which
plaintiffs rely for this proposition is 28 U.S.C. § 1608(e). Dkt. No. 21 at 9.

Plaintiffs do not explicitly dispute defendants' contention. Dkt. No. 27 at 3.
Plaintiffs dg however, maintain that the primary authority on which they rely in
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contending that defendants are not entitled to a charging lien is defendants'
alleged violations of the New York Rules of Professional Condbee idat 24
(accusing defendants of Vabing Rules 1.1, 1.16, and 7.3 of the New York Rules
of Professional Conduct).

Based on my review of plaintiffs’ complaint and the parties' submissions, |
am inclined to agree with plaintiffs that this matter does not raise a substantial
federal question Though it is true that one of the allegations in plaintiffs’
complaint involves an accusation that defendant Tolchin failed to properly serve
Judge Lamberth's judgment upon the Republic of Iran, and, therefore, did not
obtain a final order on behalf of the Stern Family pursuant to 28 U.S.C. § 1608(e),
| agree with plaintiffs that the thrust of their complaint accuses defendéres,
vaguely, of ethical misconduct that, in turn, breached their obligations to the Stern
Family under the respective retainer agreemefts.example, in their complaint,
plaintiffs accuse defendant DarsHagitner of "improperly solicit[ing] the Stern
family to sign a retainer with [defendant] WESTERMAN][.]" Dkt. No. 2 at 7.
Defendants Darshalreitner and Westerman are also accused of abandoning the
Stern Family.Id. at 7, 9. In addition, plaintiffs accuse all defendants of breaching
their fiduciary responsibilities to the Stern Family and pursuing theirsain
interests above their clientdd. at 12. These concerns, as described in plaintiffs’
complaint, do not implicate substantial federal questidtather, they involve
guestions of state law that arise either under the retainer agreements eered i
between defendants and the Stern Family or the code of ethics governingyattorne
practice. While the parties may dispute whether the laws of New York State or
District of Columbia govern, the questions of attorney liens and recovery under
retainer aggements are matters of local concern over which federal courts have
little or no interest.

See idat 1921.

Accordingly, Magistrate Judge Peebles "recommend[ed] a finding thaid@efes have failed to

carry their burden of establishing that the coodgesses subject matter jurisdiction over

plaintiffs' claims, and that the matter was therefore improperly removastoaurt.” Seeid. at

21.




b. Details of Defendant Tolchin$objections

Initially, Defendant contends that "[t]his fee dispute could haaad should have
been initiated as a motion in the underlying case in federal court in the th$tdolumbia.”
SeeDkt. No. 38 at 7.However, Plaintiffs instead chose to sue "in New York State Supremg
Court, Albany County, which has absolutely no connection to this litigati®ae' id at 78.
Indeed, according to Defendant, "ty connection between this dispute and Albany Coisty
that plaintiffs new counsel- who did an infinitesimally small amount of workmaintain their
office there." See idat 8.

With regard to the current litigation, Defendant states that Plaintiffs’ majomtiomtés
that the Defendant law firmege not entitled to part of the forthcoming attorney's fee because

[n]o attorney's lien can result where the attorney has not obtairfiedleotdef

on behalf of the client. No final order was obtained here, as in order to be deemed

a final order, the order must be properly served upon the defendants, Islamic

Republic of Iran. This was not properly done by any defendant until done by the

PERLES firm in 2016.
See idat 910 (citing Dkt. No. 21 8184 (paragraph breaks omitted)).
Thus, Defendardrgues that Plaintiffeomplaint "ask[s] . . whether a judgment obtained under
the FSIA is 'final' if it has not been 'properly served' on the foreign stieddamt.” See idat
10. In that vein, Defendant asserts that "plaintiffs are relying upon 28 U.S.C. § 1608¢k)
states, in pertinent part: 'A copy of any . . . default judgrsieall be sento the foreign state or

political subdivision in the manner prescribed for service in this sectiBee'id(quoting 28

U.S.C. § 1608(e)). In short, the federal question in this case is the proper application and

3 When used alone, the term "Defendant” refers exclusively to Defendant TolcHie for t
remainder of thidMemorandunmbecision and Order
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interpretation of 28 U.S.C. § 1608(e), which, according to Defendant, "is a substalatial fe
issue that deservesand is entitled- to be resolved in a federal forumSee idat 11.

Agreeingwith Magistrate Judge Peebles, Defendant assertsfaderal jurisdiction ovef
a state law claim will lie if a federal issue is: (1) necessarily raised, (2) gafisguted, (3)
substantial, and (4) capable of resolution in federal court without disrupting thelfstdées
balance approved by Congress[.$¢ee idat 12 (quotingN.Y. ex rel. Jacobson v. Wells Fargo
Nat'l Bank, N.A.824 F.3d 308, 315 (2d Cir. 2016)pefendant contends that Magistrate Judge
Peebles only identified the third factor, substantiality, as posing a problers catia.See id
As to the other three factors, Defendant relies on his opposition to the motion to reesfid,
No. 21, and Magistrate Judge Peebles' "implicit[]" finding that the propecafph and
interpretation of 28 U.S.C. § 1608(e) "has been necessarily (that is, unavoidakly) aatually
disputed, and capable of resolution without umdemg principles of federalisthseeDkt. No.
38at 1213.

As to the substantiality prong, Defendant argues that "the proper intégoretad
application of 8 1608(e} implicates 'a serious federal interest in claiming the advantages
thought to be inherent in a federal forum[.$ee idat 13 (quotinglacobson824 F.3d at 316
(quotingGrable 545 U.S. at 313)). Defendant asserts that "28 U.S.C. § 1608(e) is a significant
part of the FSIA, a federal statute governing civil litigation against for¢sgass" See id FSIA,
according to Defendant, raises significant issues related to 'atitamal comity, sovereignty,
and the conduct of foreign relations[,]" which atkfederal issuesSee id. Defendant contendg
that the "federal government undoubtedly has a serious federal interest in the unifor
interpretation and application of thelRSsolicitous of the federal policies that animate &ée

id.
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Moreover, Defendant argues that, "[e]ven if [Magistrate] Judge Peebles west aor
asserting that the state law issues in this case predominate over the fedetas@ueglusion
that the federal issue is thus insubstantial was errone®e'id at 14 (footnote omitted).
Rather, Defendant contends that "the case law makes clear that a federal issedebady b
adequatelysubstantial' for removal purposes even if it is plainly subordinate tolataissues."
Seeid

In that regard, Defendant first descrilé&®ble, which involved a suit under state law t
quiet title. See id Defendant states that, @rable the plaintiff arguedhat the defendant did
not purchase the property from a bona fide owigge id.-The defendant then removed the ca
"arguing that the plaintiffs’' case turned 'on the interpretation of [a]enstatute in federal tax
law.™ See id(quotingGrable 545 U.S. at 311)Thecourt upheld the district court's removal
jurisdiction, "finding the federal interest in resolution of the tax questions a@guat
substantial."See id(citing Grable, 545 U.S. at 312-14).

Defendant asserts that this case is smd&rablein important respectsDefendant

argues that, here, "plaintiffs purport to state a claim under state lalmefextinguishment of the

liens of various attorneys and to apportion the award of attorney's fees.id. However,
according to @Bfendant, "their argument turns 'on the interpretation of [a] notice stattlie i
[FSIA].™ See id(quotingGrable 545 U.S. at 311) (citing 28 U.S.C. § 1608(e) (requiring tha
default judgment entered under the FSib& sent to the foreign statethat such state will
havenotice of the judgment) (footnote omittgd)

Furthermore, Defendant asserts that the Second Circd@cobson"affirmed the
district courts exercise of jurisdiction, giving not a moment's thought to the predominaahce,

non of the federal issue.See id(citing Jacobson824 F.3d at 310). Instead, Defendant

14

ta

=
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contends that "the Second Circuit analyzed only the significance of the federast in the
resolution of questions pertaining to pertinent sections of the tax code. It did not ctmesider
substantiality of that interest in the context of the litigatioBé®e id Defendant additionally
citesNASDAQ OMX Grp. v. UBS Sg¢70 F.3d 1010 (2d Cir. 2014), for the proposition that
substantial federal issue needyolbe present in one of the putative claingee id(citing
NASDAQ 770 F.3d at 1020).

In addition, Defendant contends that the most important issue in this case fait, be
whether he properly served notice of the judgment on I&&e idat 16-17. In that sense,
Defendant asserts that "the only specific and arguably plausible actiallabgbdions that the
plaintiffs assert against [him] are 1) [his] alleged failure to servertderlying judgment on Ira
in accord with 28 U.S.C. 8§ 1608(e), and 2) [his] insistence, consistent with New York law,
the plaintiffs acknowledge an attorney's lien prior to his sharing with thenasesfite." See id

at 18(citing Dkt. No. 2 at 11-1Rivkin v. A.J. Hollander & CoNo. 95CIV.9314, 1996 WL

a

=)

tha

633217, *5 (S.D.N.Y. Nov. 1, 1996)). According to Defendant, both of these issues turn largely

on his alleged failure to comply with 8§ 1608(&ee id. Thus, Defendant argues that, "far fron
the state law issues predominating over the federal ones, the federal issuefi@mriounts to
the plaintiffs’ entire case against [him]See id

Finally, Defendant argues that the walikaded complaint rulis not applied in the same
fashion in an action, such as this, for declaratory judgengz#.idat 19. Rather, Defendant
asserts that "a court attempting to determine federal jurisdiction does not start with the
complaint, but must rather realign the claims and consider whether hypotheiital lsrought
by the party adverse to the declaratory judgment would arise under fedetaSke id (citing

NASDAQ 770 F.3d at 1018). Defendant, thus, avers that a coercive action would be statg

h
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federallaw for three reasonsSee id First, because if he were to file a motion for fees, he w
do so in the United States District Cofat the District of Columbia.See id Second, that any
coercive action would depend on the VSST because it plazzgs@n attorney's feesee idat
20 (citing 42 U.S.C. § 10609). Third, that because the only non-frivolous action against
Defendants in this case rests oe thterpretation of 28 U.S.C. § 1608(e), he would state his

claim in terms that establish congsice with the requirements of FSi&ee id

c.Analysis

Federal district courts have "original jurisdiction” over civil actions "agisinder"
federal law. 28 U.S.C. § 1331. District courts also have removal jurisdiction overivdny
actionbrought in a State court of which the district courts of the United States havebrigi
jurisdiction.]" 28 U.S.C. § 1441(a). [F]ederatquestion jurisdiction is invoked by and large
plaintiffs pleading a cause of action created by federal law" N.Y. ex rel. Jacobson Wels
Fargo Nat'l Bank, N.A.824 F.3d308, 317 (2d Cir. 2016) (qtiag Grable, 545 U.S. at 312, 125
S. Ct. 2363). As Magistrate Judge Peebles found, and Defendant concedes, featdahddw
create the instant cause ofiant which, at its heart, is a dispute regarding charging liens,
retainer agreements, and the rules of professional conduct.

However, in a "special and small category™ of cases, fedaestion jurisdiction will
also "lie over statéaw claims that implicate significant federal issuelsl.’ (Quotatiors omitted).
Nonetheless, "the Supreme Court has been sparing in recognizingwstel@nas fitting this
criterion." NASDAQOMX Grp. v. UBS Sec770 F.3d 1010, 1019 (2d Cir. 2014) (citation

omitted)

buld
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In that regard, the Supreme Court has articulated aféotwr test'[F]ederal jurisdiction
over a state law claim will lie if a federal issue is: (1) necessarily raised, (2)lnadisputed, (3
substantial, and (4) capable of resolution in federal court without disrupting thelfetdées
balance approved by Congres§unn v. Minton 568 U.S. 251, 258 (2013Accordingly, a
state law claim may only serve as the basis for fedprastion jurisdiction if "all four of these
requirements are met. ." Id.

With respect to the first factor, "[a] statev claim 'necessarily' raises federal question
where the claim is affirmatively '‘premised’ on a violation of federal lalacobson824 F.3d at
315 (quotingGrable 545 U.S. at 314, 125 S. Ct. 236However, this first element is not
present where "all [of the plaintiff's] claims s[eek] relief under statealad none necessarily
raise[s] a federal issue.ld. at 316 (quotinderrill Lynch, Pierce, Fenner & Smith Inc. v.
Manning ___ U.S. __, 136 S. Ct. 1562, 1575, 194 L. Ed. 2d 671 (2016)).

With respect to the second factor, "the 'actually disputed' factor of the segisfied
when the federal issue is 'the only' or 'the central' point in displate(fjuotingGrable 545
U.S. at 315, 125 S. Ct. 2363 ("the onlyGunn 133 S. Ct. at 1065 ("the central)).

With respect to the third factor, to satisfy the "'substantial' federal issuieer@gnt,.e.,
to present a legal issue that implicates 'a serious federal interest in claimingathiegels
thought to be inherent in a federal forung'"(quotingGrable, 545 U.S. at 313, 125 S. Ct.
2363,

it is not enough that the federal issue be significant to the particular parties in the

immediate suit; that will always be true when the state claim "necessarily raise[s]"

a disputed federal issue, @sable separately requiresThe substantiality inquiry

underGrablelooks instead to the importance of the estmuthe federal system as

a whole,

id. (quotingGunn 133 S. Ct. at 1066).
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Finally, the fourth factor, "that the exercise of fedeyastion jurisdiction over a state
law claim not disturb any congressionally approved balance of state and fedeeral
responsibilities, focuses principally on the nature of the claim, the traditonen for such a
claim, and the volume of cases that would be affectet."

In Jacobsonthe plaintiff sought to remand an action filed under the New York Falsq
Claims Act("NYFCA"), alleging that the defendants had filed fraudulent federal tax forms
claim state and city tax exemptionSee idat 311. The Second Circuit looked to the allegati
in the complaint to determine whether the claims necessarilydt@ma construction of federa
law. See idat 317. In so doing, the Second Circuit held that, "to establish a false stateme
record within the meaning of the NYFCA, Jacobson must prove at least that thelialusbt
qualify under federal law.'ld. Thus, the court reasoned that federal jurisdiction was propet
because proving a violation of federal law was a necessary component ofth#'glaght to
relief. See id, see also Merrill Lynch, Pierce, Fenner & Smith Indanning _ U.S. |13
S. Ct. 1562, 1570 (201@tating that a typical casease in whicha statelaw cause of action ig
"brought to enforce' a duty created by [federal law] because the claim'sigeegs depends o
giving effect to a federal requirement").

As recoured above, Plaintiffs brought this case to determine who is entitled to a
forthcoming award of attorney's fees pursuant to a judgment obtained through the VSST.
Magistrate Judge Peebles and Defendant seem to agree, there is only one aagisaiole b
finding such jurisdiction.Namely, Defendant contends that, because Plaintiffs accuse him
failing to properly serve the FSIA judgement on the Republic of Iran pursuant to 28 U.S.C
8 1608(e), a substantial federal issue is unavoidably present. This putativeifstderalpplies,

if it does at all, to Defendant Tolchsncontention that he has a valid charging and retaining |
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Therefore, to properly analyze whether there is a federal question in thid aeecessary to
review New Yorklaw regarding attorney's liens.

Generally speaking, under New York law "there are three separate and distingesen
which are available to a discharged attorney to recover the value of hisdegaés."Butler,
Fitzgerald & Potter v. Gelmin235 A.D.2d 218, 218 (1st Dep't 1997). "The first remedy
available to an attoey discharged without cause is . . . a plenary action in quantum meruit
seeking a judgmeribr the reasonable value of the services, which would be enforceable a
all of the clent's assets.1d. at 218-19. A plenary cause of action accrues upon the attorne
discharge.See idat 219(citation omitted).

"The second remedy available is a charging lien against any judgment oneettie
favor of the client in an action in which the discharged attorney formerly waddahsestof
record for the client."ld. A "charging lien does not provide for an immediately enforceable
judgment againgll assets of the former cliehtld. Instead, "[a]ll it provides to the discharge
attorney is security againssmgleasset of the client, i.e., any judgment or settlement reach
favor of the former client in the action in which the discharged attorney was fgratieriney of
record. The charging lien is a statutory remedyfemtiin Judiciary Law 8 475.1d. Finally,
"[t]he third remedy is the retaining lien, which permits the attorney to retain a# cfiémt's
papers and files until all fees are paidd!

With respect to Defendant's putative charging lien, "the procedure of Judiewar§ 475
is designed to attach only the specific proceeds of the judgment or settlenhendatidn where
the attorney appeargfl Squitieri v. Squitieri77 A.D.3d 428, 428 (1st Dep't 2010) (citation
omitted). In that regard, "the attorney who appears for a party has a lien upoh&ilient's .

.. judgment or final order in his or her client's favor, and the proceeds thereof inevietnus

ned
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they may come[.]" N.Y. Judiciary Law 8 475. The plain language of the statgds that
there are two elements that a party must successfully prove to have a chargifi tihat the
attorney appeared on behalf of the party; and (2) that the party received a judginemicaeds
in that actionSee, e.gButler, 235 A.D.2d at 219

As recounted above, one of Plaintiffs' grounds for denying Defendant's putadingng
lien is "[t]hat [D]efendants [(specifically, Defendant Tolchin)] did not ab&ljudgment or fina
order' upon which such a lien could attacB&eDkt. No. 2 at § 90. Defendant argues that th
necessarily implicates the interplay between 28 U.S.C. § 1608(e) and N.Y. Juidasiegy4 75
because, on the one hand, 8 1608(e) requires that a default judgement be served tormk fi
on the other, New York {a makes obtaining a final judgment a prerequisite to collecting on
charging lien. At first blush, it would appear that determining whether Dafehda an
enforceable lien necessarily implicates federal laay,either Defendant successfully served |
and thus obtained a final judgment and consequendiclien, or he unsuccessfully served
Iran in which case he has nothing.

This conceptualization, however, ignores that New York Judiciary Law 8§ 475 allow
attorneys to assert a charging lien on a judgment whether or not they wattethey who
ultimately madehat judgment final.SeeN.Y. Judiciary Law 8 475ee alsdutler, 235 A.D.2d
at 218. It is axiomatic that the attorney seeking to recover a charging lien need net be th
attorney who in fact obtained the judgement; rather, it is enough to show that the attorney
worked towards that eventual enBee Stair v. Calhou22 F. Supp. 2d 258, 267 (E.D.N.Y.
2010) (stating that]u]nder New York law, an attorney who is discharged is statytentitled
to a charging lien on any monetary recoveries obtained by the formericltetproceedings in

which the attorney had rendered legal services" (citing N.Y. Judiciarygl4i8; Rosewood

nal; a

a

fan
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Apartments Corp. v. PerpignanNo. 99 Gv. 4226, 2005 WL 1084396, *3 (S.D.N.Y. May 5,
2005) (stating thatp establish a charging liamder § 475, there must be asserted a claim
which can eventuate in there being proceeds payable to, or assets recoverhblelignttas a
result of the efforts of the attorney™ (quotation omitted)). Therefore, 28 U.S.C. § 1608(®)
bearing on whether Defendant has a charging lien for services he renderéaeiranoe of
obtaining a final judgmerft.

Nevertheless, and importantly for the present purposes, tleesegeral affirmative
defenses upon which a party may rely to defeat a charging or retainingrdieexample, "an
attorney who is discharged for cause is not entitled to a fe®f¢hdick v. Chiodp272 A.D.2d
901, 902 (4th Dep't 2000) (citations omitted). Moreover, "[p]rior acts or inaction discbver
after the substitution [of counsel] which constitute professional misconduct caraseabasis
of a fee forfeiturg]" De Luccia vVill. of Monroe 180 A.D.2d 897, 899 (3d Dep't 1992)
(citation omitted)see alsdNassour v. Lutheran Med. CtiZ8 A.D.3d 671, 671-72 (2d Dep't
2010) (stating that, "[w]here an attorney's representation terminates upot consent, and
there has been no misconduct, no discharge for just cause, and no unjustified abandonm
the attorney, the attorney maintains his or her right to enforce the statutdrygiistingLansky
v. Easow 304 A.D.2d 533, 534, 756 N.Y.S.2d 8&B)her citations omitted)

Therefore, Plaintiffs’ implicit reference to 8§ 1608(e) is relevant ingsfahney argue that

Defendant is not entitled to a charging or retaining lien because he was @teomp failing to

4 The same is true with regard to Defendant's putative retaining lien béfiftusavell settled
that an attorney who has been discharged by his gliédmbut causenay invoke a retaining lien
on the client's papers and files in his possessigndreev v. Keller 563 N.Y.S.2d 88, 88 (2d
Dep't 1990).Thus, a retaining lien effectively materializes automatically after an aytbase
been discharged without cause.

ha
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properly serve the default judgmer8eeN.Y. Comp. Codes R. &egs, tit. 22, § 1200.0, Rule
1.1 "Competence'see alsdkt. No. 27 "Pl's Reply Br. Mot. to Rem.," at 3. Stated differentl
the putative federal issue in this case is whether improperly effectuatirigesunder § 1608(e
violates New York Rules of Professional Conduct.

In that regard, a court will have to consider whether Defendant Tolchin possessed
"the legal knowledge, skill, thoroughness and preparation reasonably necessanyg thes
FSIA judgment on IrarseeN.Y. Comp. Codes R. & Regs., tit. 22, § 1200.0, Rule 1.1(a), or

Defendant Tolchin knew or should have known "that [he] [was] not competent to handle”

serving the Republic of IrasegeN.Y. Comp. Codes R. & Regs., tit. 22, § 1200.0, Rule 1.1(b).

the

that

Thus, determining whether Defenddiolchin's representation was incompetent will not require

the Court to conclude definitively that he did, or did not, correctly serve the FSIA judgmen
rather, theCourt would only consider whether, under the circumstances, his representatior
reasonable and whether he possessed the skills necessary to handle the mattase;Thi
therefore, is unlikdacobsoror Grable where federal question jurisdiction was predicated o
the interpretation of federal law to determine whether a state cause of aatiomable.See,
e.g., JacobsarB24 F.3d at 317 (federal tax lav@rable 545 U.S. at 311 (federal tax law).
The federal issue here is only tangentially present as a basis for agbattiDgfendant
Tolchin acted incompetently. However, attorney competen@enmrily a state issue.
Therefore, the Court finds that the lone federal issue ostensibly presentriresefoam the
basis of federal question jurisdiction under the fiaator testhe Supreme Coudrticulated in
Gunnand explained idacobsonSeeGunn 568 U.S. at 26Qexplaining that[t]he substantiality
inquiry . . . looks . . to the importance of the issue to the federal system as a wiseke'glso

Grable 545 U.S. at 313 (stating that has in fact become a constant refrainthat federal

was

—
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jurisdiction demands not only a contested federal issue, but a substantial one, indisatings
federal interest in claiming the advantages ¢imuo be inherent in a federal foruicitations
omitted).

Moreover, as Defendant notes, "a complaint seeking a declaratory judgrtebei
tested, for purposes of the well-pleaded complaint rule, as if the party whosesabtans the
declaratoy judgment plaintiff apprehends had initiated a lawsuit against the declaratory
judgment plaintiff."Fleet Bank, Nat. Ass'n v. Butks0 F.3d 883, 886 (2d Cir. 1998) (citing
Public Service Commission v. Wycoff G314 U.S. 237, 248, 73 S. Ct. 236, 97 L. Ed. 291
(1952) ("Where the complaint in an action for declaratory judgment seeks in essencetta as
defense to an impending or threatened state court action, it is the chartdwehceatened
action, and not of the defense, which will determinetivbr there is federgluestion jurisdiction
in the District Court)) (other citation omitted) Thus, in deciding whether there is a federal
guestion, the Court must flip the case on its head and imagine that Defendanthbas file
affirmative action seeking to enforce his putative charging and retainngy bee id

Framed in this way, the bnalleged federal issue arises as an element of proof in a
potential affirmative defense. However, "if a complaint alleges only statbased causes of
action, it cannot be removed from state court to federal court even if there esal thefense.”
Hernandez v. Conriv Realty Assqdsl6 F.3d 35, 38 (2d Cir. 199{@itation omitted) Thus,
had Defendant initiated this case, it would have sounded exclusively in state law.

Defendant gives three reasons why an affirmative case would satisfglfgdestion
jurisdiction, none of which the Court finds persuasive. First, Defendant argues thateifehi®
file a motion for fees, he would do so in the United States DistaattGn the District of

Columbia. SeeDkt. No 38 at 19. However, that hypothetical action would come under the

bSer
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court's ancillary rather than original jurisdiction. Second, he argaeartly coercive action
would depend on the VSST because it places a cap on attorney'Séeasl.at 20 (citing 42
U.S.C. § 10609). However, Defendant's right to part of the FSIA judgment arised|,iliater
New York law regarding attorney's liens, not the VSST. Finally, he arguebebatjse the onl
non{rivolous action against Defendants in this case rests on the interpretation of 28 U.S.(
8 1608(e), he would state his claim in terms that establish compliance with themeznis of
FSIA. See id.However, an anticipated defense cannot serve dsasie for federal question
jurisdiction.

In sum, the Court acceptagistrate Judge Peebles' recommendation to remand this
to state couror the reasons stated her@ind in Magistrate Judge Peebles' Report and

Recommendation.

d. Attorney's fees award
Magistrate Judge Peebles recommended that the Court deny both partiesngpmpet
motions for attorney's fees pursuant to 28 U.S.C. § 1443%@g.generall{pkt. No. 37. The
parties do not object to Magistrate Judge Peetdesmmendation, and the Court has not
identified an error in his analysiS.herefore, the Court acceagistrate JudgBeebles'
recommendation and denig® parties' motions for attorney's feekated to Defendant's

improper removal.

<
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C. Defendart's motion to change venue
In light of the Court's decision to grant Plaintiffs' nootito remand this case, it accepts

Magistrate Judge Peeblescommendatioto deny Defendarg motion to change venue as mqot.

IV. CONCLUSION

Having reviewed the entiffde in this matter, the partiesubmissionsand the applicablg
law, and for the above-stated reasons, the Court hereby

ORDERS that Magistrate Judge Peebles' March 23, 2017 Report and Recommendation,
seeDkt. No. 37,s ACCEPTED in its entirety for the reasons stated therein; and the Court
further

ORDERS that Plaintifs' motion to remand this action to New York State Supreme
Court,seeDkt. No. 12, iISGRANTED; and the Court further

ORDERS that Plaintiffs' motion for an award of attorney's fees in relation to their mption
to remandsee id, isDENIED; and the Court further

ts

ORDERS that Defendants' crosaotion for an award of attorney's fees in relations to
defense oPlaintiffs motion to remandseeDkt. No. 21, iDENIED ; and the Courfurther
ORDERS that Defendants' motion to transfer vereeeDkt. No. 5, iSDENIED as

moot; and the Court further
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ORDERS that the Clerk of the Court shall mail a certified copy of Mé&mnorandum-
Decision and Order to the Clerk of the New York State Supreme Court, Albany Cau8y, a

U.S.C. § 1447(c) requires.

IT 1S SO ORDERED.

Dated:July 24, 2017 %‘yx_@,&_
Syracuse, New York Fredertk J.&cullin, Jr.

Senior United States District Judge
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