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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

MICHAEL D. DeWOLF,
Plaintiff, 1:17-cv-0277 (BKS/CFH)
V.

SAMARITAN HOSPITAL, KATHRYN E. O'BRIEN, anc
OVERTON, RUSSELL, DOERR AND DONOVAN, LLF

Defendant.

APPEARANCES:

For Plaintiff:

Stephen A. Pechenik
P.O. Box 1159

30 24th Street

Troy, NY 12180

For Defendants:

Thomas R. McCormick

Melissa M. Tobrocke

Linda L. Donovan

Overton, Russell, Doerr & Donovan, LLP
19 Executive Park Drive

Clifton Park, NY 12065

Hon. Brenda K. Sannes, United Sties District Judge:
MEMORANDUM -DECISION AND ORDER
INTRODUCTION

Plaintiff MichaelD. DeWolf brings this action against Defendants Samaritan Hospital,
Kathryn E. O’Brien, and Overton, Russell, Doerr & Donovan, LLP (“ORDBIleging that they
engaged inunlawful credit collection practicas violation of federal and state law, and
asserting(1) a claim forviolations of the Fair Debt Collection Practices Act (“FDCPA”), 15

U.S.C. 88 1692d, 1692e, 16922) a claim under section 349 of the New York Geh8usiness
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Law (“*GBL”"); and (3)a claim for abuse of process untiiaw York law.(SeeDkt. No. 16,715
9, 30-47. Plaintiff seeks $250,000 in money damag8gg(idat 10). After this Court dismissed
the original Complaint without prejudice on December 7, 20deg€kt. No. 15), Plaintiff filed
an Amended Complaint on January 4, 2018, (Dkt. No. 19)Dafehdant@gainmoved to
dismissfor failure to state a claim under Rule 12(b)(6) of the Federal Rules of Civildnece
(Dkt. No. 19).Plaintiff opposes dismissdl(SeeDkt. No. 21).For the reasondelow, the motion
to dismiss iggrantedn part and denied in part.

Il. FACTUAL BACKGROUND

The Court presumes the parties’ familiarity withDiscember 7, 201decision which
recites the factual background of this caSeeDkt. No. 15, at 2-3). To the extent that the
Amended Complaint adds any relevant factual allegations, the &ingsseanysuch
additionalfactsin the course of discussittige parties’ argumentselow.

1. STANDARD OF REVIEW

To survive amotion to dismiss, “a complaint must provide ‘enough facts to state a claim
to relief that is plausible on its faceMayor & City Council of Balt. v. Citigroup, Inc709 F.3d
129, 135 (2d Cir. 2013) (quotirgell Atl. Corp. v. Twombl|ys50 U.S. 544, 570 (2007)).

“Although a complaint need not contain detailed factual allegations, it may nohnesre

labels, conclusions, or a formulaic recitation of the elements of the causeonof aotl the

factual allegationsmust be enough to raise a right étief above the speculative level.”
LawtoneBowles v. City of New Yarklo. 16€v-4240, 2017 WL 4250513, at *2, 2017 U.S. Dist.
LEXIS 155140, at *5 (S.D.N.Y. Sept. 22, 2017) (quofigombly 550 U.S. at 555)The Court

must accept as true all factual allegations in the complaint and draw all reasofeabl&ces in

1 In opposition to the motion to dismiss, Plaintiff submitted an attorney aiftiom but did not file a memorandum
of law. (SeeDkt. No. 21). Defendants did not file a reply. The parties’ submissi@nalianost entirely devoid of
citations to legal authdies.



the plaintiff's favor.See EEOC v. Port AuthZ68 F.3d 247, 253 (2d Cir. 2014) (citiAg S|
Commc'ns, Inc. v. Shaar Fund, Ltd93 F.3d 87, 98 (2d Cir. 2007)). When deciding a motion to
dismiss, the Court’s review is ordinarily limited to “the facts as asserted withiouin corners

of the complaint, the documents attached to the complaint as exhibits, and any documents
incorporated in the compfd by reference.'SeeMcCarthy v. Dun & Bradstreet Corp482 F.3d
184, 191 (2d Cir. 2007).

V. DISCUSSION
A. FDCPA Claim

“Congress enacted the FDCPA ‘to eliminate abusive debt collection practidebtby
collectors, to insure that those debt collectors who refrain from using abusivetiettion
practices are not competitively disadvantaged, and to promote consistentt&iatéogorotect
consumers against debt collection abusé4ncent v. Money Stoy&36 F.3d 88, 96 (2d Cir.

2013) (quoting 15 U.S.C. 8§ 1692|€)To further these ends, the FDCPA ‘establishes certain
rights for consumers whose debts are placed in the hands of professional debtdédlector
collection.” Id. (quotingDeSantis v. Computer Credit, In@69 F.3d 159, 161 (2d Cir. 2001)).

In order to state a claim under the FDCPA, a plaintiff must establish threenedeme
(1) the plaintiff must be a “consumer” who is alleged to owe a debt or the target of &fforts
collect a consumer debt; (2) the defendant must be a “debt collector”; and (3) tidadéfaust
have engaged in conduct violating FDCPA requiremé&us.Cruz v. Credit Control Servs., Inc.
No. 17€v-1994, 2017 WL 5195225, at *4, 2017 U.S. Dist. LEXIS 186125, at *8 (E.D.N.Y. Nov.
8, 2017);see alsdl5 U.S.C. 88 1692d, 1692e, 1692f (prohibiting debt collectors from engaging
in specified debt collection practices). A “debt collector” is “any person whoamses
instrumentality of interstate commerce or the mails in any business ticgoptipurpose of

which is the collection cdny debts, or who regularly collects or attempts to collect, directly or



indirectly, debts owed or due or asserted to be owed or due another.” 15 U.S.C. § 1882a(6).
general rule, “creditors are not subject to the FDCRAntent 736 F.3d at 97.

The FDCPA prohibits varioupractices. As relevant here, a “debt collector may not
engage in angonduct the natural consequence of which is to harass, oppress, or abuse any
person in connection with the collection of a debt.” 15 U.S.C. § 1692d. Fuattusht collector
may not use any false, deceptive, or misleading representation or means iiconvidtthe
collection of any debt.Id. § 1692e. One such prohibited misrepresentasioine “false
representation of ...the character, amat) or legal status of any debtd. § 1692e(2)(A).
Additionally, a “debt collector may not use unfair or unconscionable means to col&ttrpt
to collect any debt.Id. 8 1692f. The Second Circuit has explained that ‘every technically
false representation bydebt collector amounts to a violation of the FDCP@&dbriele v. Am.
Home Mortg. Servicing, Inc503 F. App’x 89, 94 (2d Cir. 2012). Courts havedudiuate
claims undethe FDCPA according to how the ‘least sophisticated consumer’ would understand
the communication.ld.

1. Samaritan Hospital

Defendants move to dismiagy FDCPA claim against Samaritan Hospital on the ground
that it is not a debt collector within the meaning of the FDCBaeDkt. No. 19-3, at 4.
Plaintiff does not respond to that argument. The Amended Complaint, like the Complaint, is
devoid of any facts indicating that Samaritan Hospital is a debt collection sisinan entity
that regularly collects or attempts to collect debts due anditien drawing all infereres in
Plaintiff's favor,the state court complaint which Plaintiff attached to his Amended Complaint

indicatesthat Samaritan Hospital sought to collect a debt allegedly owed to Samaritan Hospita

2The Court notes that the Amended Complaint does not name Samaritatal-issp defendant in the FDCPA
countbut does includaumerous factual allegations regard®emaritan Hospital



itself, not debt owed to another. Accordingipy FDCPA daim against Samaritan Hospital is
dismissed.

2. ORDD and Kathryn O’Brien

Defendants seek dismissal of the FDCPA claim against ORDD and O@ritre
ground that thallegations in the Amended Complaint acericlusory.? (Dkt. No. 19-3, at 4—
6). As Plaintiff asserts violations of several provisions of the FDCPA, the Court mxeasirge
the sufficiency of the Amended Complaint’s allegations as to each assettwmi

a. Violation of § 1692e

This action rests on two allegations of misconduct by ORDDQiBrien: first,
commencement and prosecution of the debt collection action in state court, and secondj reportin
of Plaintiff's purported debt to credit reporting agenci€gg id{134-35, 37). Although
Plaintiff does not specify which subsections of § 1692e ORDD and O’Brien allegedHgsgiola
the Court construes the Amended Complaintrggicatingthe two provisions discussed below.

i 8§ 1692€2)(A)
Section1692e(2)(A) prohibits a debt collector from making a “false representation”

concerning “the character, amount, or legal status” of a debt in connectiohevibliection of

31n their motion, Defendants rely in part on facts outsigeplieadings.See id.at 2-3 (summarizing “material

facts” with citations to affidavits by O’Brien and ORRD attorney Bi&rohl)). Moreover, Defendants bassne

of their arguments on Plaintiff’'s supposed lack of “evidentiary proof” to sthigallegéions, {d. at 1;see also id.
at 5-6 (repeatedly referring to Plaintiff's lack of “a scintilla of proofgvidentiary support,” or “factual evidence”)).
It is well settled that, on a motion to dismiss for failure to state a claiteriRule 12(b)(6), a court may only
considerthe fads asserted within the four corners of the complahing with documents attached to, incorporated
by reference in, or integral to the pleadiBge Yung v. Led32 F.3d 142, 146 (2d Cir. 2005 deed, a plaintiff
need not produce evidenatthe pleaihg stageanda court must accept plaintiff's nonconclusory allegations as
true and draw all reasonable inferences in his fa&ogers v. City of Trqyl48 F.3d 52, 60 (2d Cir. 1998) (“While

it may be that the plaintiffs can produce no evidence in stipptireir allegations, we must accept them as true at
the 12(b)(6) stage.”)The sole case cited by Defendants in their memorandum of law, (Dki9NB.at 5), id_ena

v. Cach, LLCNo. 14cv-1805, 2015 WL 4692443, at *2, 2015 U.S. Dist. LEXIS 1030075 @N.D. Ill. Aug. 6,
2015), which recites thewombly/Igbableading standard that “[a]llegationsthe form of legal conclusions, as
well as threadbare recitals of the elements of a cause of action, supportedibyargratatements, do not suffite
Contrary to Defendants’ characterization, that case does not stahé fmoposition that “evidentiary support” is
required to state a FDCPA claim. (Dkt. No-3.9at 5).Thus, he Court reject®efendants’ arguments to the extent
they rely on mattersutside the pleadings or fiathe Complaint for aupposedack ofevidentiary support.



the debtDefendants have not citashy authority exemptingtatements made, as here, in the
course of a debt collection action filed in state court, and the Court has not found atahority

that effectSee, e.gAtwood v. Cohen & Slamowitz LLP16 F. App’x 50, 52 n.1 (2d Cir. 2017)
(“We assume without deciding that comnuations made within a lawsuit . can be the basis

for a violation of the FDCPA); Gabriele v. Am. Home Mortg. Servicing, Ins03 F. App’x 89,

95 (2d Cir. 2012) (noting thastatements made and actions taken in furtherance of a legal action
are not, in and ahemselves, exempt from liability under the FDCPA he Courhotes that a
misrepresemtion ofthe “legal status” of the ded actionable under § 1692e(2)(A), and that the
Complaint allege®efendants filed an action to collect on a debt not owadher, because

8 1692e(2)(A) imposestrict liability, a plaintiff need not allege that the debt collector knew that
the debt was not owetiSee Stewart v. Allied Interstate, Indo. 10ev-2141, 2011 WL

2199716, at *1 n.1, 2011 U.S. Dist. LEXIS 60239, at *2 n.1 (E.D.N.Y. June 6, 2011) (noting that
the plaintiff need not allege the defendant’s “knowledge to state a claim” inedeDCPA).

The Amended Complaint states that “the debt alleged in the City Court verified
Complaint was baseless,” (Dkt. No. 1614), that Plaintiff “was not indebted” to Samaritan
Hospital, (d. 1 41), that none of the Defendants notified Plaintiff of “any alleged indebtedness”
prior to filing the state court actiond( f 13), and that Defendants sought “to obtain payment of
a ron-existent debt,”ifl.  47). At this stage of the proceedings, the Court must accept as true the
allegation that Plaintiff did not owe the debt that Defendants sought to collectniéredad

Complaint also assertsat ORDD and O’Brierare debt collectoror Samaritan Hospital, and

4 However, the debt collector may assert the affirmative defense that theovielass the result of a mistakgee
Russell v. Equifax A.R,54 F.3d 30, 3334 (2d Cir. 1996) (explaining that, although “a consumer need not show
intentional conduct by the debt collector to be entitled to damages,” “aakdntar may escape liability if it can
demonstrate by a preponderance of the evidence that its ‘violation jaffheas not intentional and resulted from
a bona fide error notwithstanding the maintenance of procedures reasataigd to avoid any such error™
(alteration in original) (quoting 15 U.S.C1892k(c))).



that they filed armaction in state court against Plainsfeking to collect on the aforementioned
“non-existent’debt. (d. 11112, 17, 19, 31, 32, 36)aken together, these allegations suffice to
state a laim under 8§ 1692e(2)(A).

i. 8§ 1692¢(8)

Section1692e(8) prohibits “communicat[ions] or threat[s] to communicate to any person
credit information which is known or which should be known to be false, including the failure to
communicate that a disputed debtlisputed.” The provisiondbes not create an affirmative
duty to comnainicate” but “it does mandate that,a debt collectoelectsto communicate credit
informationabout a consumer, it must not omit a piece ofrmftdion that is always material
Plummer v. Atl. Credit & Fin., In¢.66 F. Supp. 3d 484, 490 (S.D.N.Y. 2014) (internal quotation
marks omitted).

Defendants argue thdte Amended Complaint contains only conclusory allegations that
ORDD and O’Brien knew or should have known that Plaintiff did not owe the debt they reported
to credit agencies. (Dkt. No. 19-3, attd-Defendants contend thataintiff “is completely
ignorant as to the operation of the billing department of Samaritan Hospital” and thus does not
have any basis for alleging the existence of “deficiencies in the review andassest
accounts receivable” by Samaritan Hospitial. &t 5).Likewise, Defendats maintain, the
allegation thaD’Brien was “aware of the great number of mistakes regarding patients’
indebtedness made by Samaritan Hospital in the recentipagtecious” and “completely
unfounded.” [d. at 4). As for the allegation that ORDD antB@en “failed to perform ‘any
sort’ of due diligence prior to commencing the action in Troy City Court,” Defeadbsgm it to
be “another conclusory statement by plaintiff, unsupported by any facts aidalgt §), and
note that Plaintiff is “ignorarof the interactions between ORDD and its clients on individual

files, and between attorneys at ORDD concerning those fildsAt(5). Lastly, Defendants



argue that Plaintiff “fails to make any naonclusory statements or factual allegationstha
[ORDD and O’Brien’s] report of the underlying debt to the credit reporting ageweasione in
bad faith, or was false or misleadingd.(at 5).

The Court agrees that Plaintiff's allegations are conclusory. FisstAtnended
Complaint does not statke basis for Plaintiff's allegations that Samaritan Hospital “failed to
review and assess its files and accounts receivable to ascertain what piltfdesional
hospital services exist,” what bills “have been paid,” and what bills “have betakerl
applied to a patient incorrectly.” (Dkt. No. 16,  15). Second, and more to the point, the
Amended Complaint does not allege nonconclusory facts from which the Court could infer tha
ORDD and O’Brien were “aware of the great number of mistakes regaraiiemts’
indebtednesmade by SamaritaHospital” or that ORDD and O’Brien failed to “perform[] any
or sufficient due diligence” before reporting the debt to credit reporgegaes. Id. 1116-17,
26). Neither can the Coumnpute to ORDD or O’Brieradual or constructive knowledge of
falsity based on Plaintiff's allegation that he did not owe the debt. Indeed, the Amended
Complaint provides no facts concerning the underlying evefmtisexample, whether he
received sevices from Samaritan Hospitahd whetherhe or his insurer paid for such services—
from which the Court could drawreasonable inferea that ORDD and O’Brien knew or
should have known that Plaintiff did not owe the deBf. Ashcroft v. Igbal556 U.S. 662, 686—
87 (2009) (explaining that, although knowledge and other conditions of a person’s mind may be
alleged generallyRule 9 ‘does not givéga party]license to evade the less rigltbugh still

operativestrictures of Rule 8")Meijer, Inc. v. Rochester Drug Co-Operative, Ifia.re

5 As for the allegatiomadeupon information and belief that Defendattentinued and continue to report
negatively to the credit reporting agencies regarding [Plaiafif tendering the... Stipulation of Discontinuance
with prejudice” in the state collection case, [ 26), the Complaintoesnot indicate thdvasis for thabelief.
Further, there is no allegation that Defendants failed to communicatetihasddisputed.



DDAVP Direct Purchaser Antitrust Litiy.585 F.3d 677, 695 (2d Cir. 2000@Although Rule

9(b) permits knowledge to be averred generally, plaintiffs must still plesel/érgs which they
claim give rise to an inference of knowledgguoting Devaney vChester 813 F.2d 566, 568
(2d Cir.1987)). Giventhese deficiencies, Plaintiff has failed to statdaam under § 1692e(8).

b. Violation of § 1692d
Section 1692d provides that a “debt collector may not engage in any conduct the natural
consequence of which is to harass, oppress, or abuse any person in connection withtiba collec
of a debt’ Id. § 1692d. This provision lists as examples of harassment the “use or threat of use of

violence,” “the use of obscene or profane language,” the “publication of a list of cersswihmn
allegedly refuse to pay debts, except to a consumer reporting agency,”\tbgisaanent for

sale of any debt to coerce payment of the debt,” and making repeated phome. ddlks mere
filing of a debt collection actigmowever, desnot constitute the type of harassment prohibited
by 8§ 1692d.See Lane v. Fein, Such & Crane, L7 F. Supp. 2d 382, 390 (E.D.N.Y. 2011)
(rejecting claim that filing debt collection action in state court violat&892d);see also Harvey
v. Great Seeca Fin. Corp.453 F.3d 324, 330-31 (6th Cir. 2006y attempt to collect a
defaulted debt will be unwanted by a debtor, but [filirdeat collection actioagainst a debtor]
cannot be said to be an abusive tactic under the FDCHAIrther,Plaintiff does notite any
authority for the proposition that reporting a debt (even one which is allegedly not due) to a
credit agency rises to the level of harassment actionable ud@&&28. Indeed, by excluding
reporting to “consumer reporting agenc[ies]” from its coverdgetdxt of thaprovision
suggests that such credit reporting “is routine and expressly permittedsubg@2d(3), and is
among the options a debt collector may choose to encourage repayment of Badblatkin v.

Nextel Commc’nsNo. 05€v-3080, 2009 WL 790350, at *9, 2009 U.S. Dist. LEXIS 251210

*32 (E.D.N.Y. Mar. 25, 2009)cf. alsoPoulin v. Thomas Agency60 F. Supp. 2d 151, 159 (D.



Me. 2011) (on summary judgment, rejag a claim hata debt collectoviolated 8§ 1692d and
other provisions of the FDCPA by reporting disputed debt to credit agedesste the fact that
the consumer challenged the validity of the debonsequently, the Courhds that Plaintiff has
failed to state 8 1692d claim.

C. Violation of § 1692f

Section1692f prohibits unfair debt collection practices. It also provides a nonexclusive
list of practices deemed “unfair or unconscionable,” includimigr alia,debt collectors
collecting any amoumntot “expressly authorized by the agreement creating the debt or permitted
by law,” depositing a postdated check prior to the date inscribed on such check, and
communicating with a consumeegarding a debt by postcard. 15 U.S.C. § 1692f. That section,
however, was “enacted specificaltp catch conduct not otherwise covered by the FDCPA/’
because Congress was]ognizant that it could not anticipate every improper practice used by
debt collectors. Okyere v. Palisades Collection, LL@61 F. Supp. 2d 522, 530 (S.D.N.Y.
2013) (alteration in original) (quotingphnson v. BAC Home Loans Servicing, 87 F. Supp.
2d 766, 781-82 (E.D.N.C. 2011)).

Plaintiff does not specify which alleged misconduiotates 81692f. F his claim is that
thefiling of an actionin state courseeking to collect a nonexistent debt was an unfair debt
collection practice, that conduct is already covered b§Fe(2)(A) See Foti v. NCO Fin. Sys.,
Inc., 424 F. Supp. 2d 643, 667 (S.D.N.Y. 2006) (dismissing®Rfl@aim where complaint
failed to “identify any misconduct beyond that which Plaintiffs assert violser provisions of
the FDCPA”). If his claim is thahe reporting of a nonexistedébt to credit agenciegas the
8 1692f violation, that conduct &éso covered bynder § 1692e(8); as discussed above,
however his allegations are insufficient to state a clainder that provision. Accordingly, the

§ 1692f claim must be dismisse®ke Lautman v. 2800 Coyle St. Owners Cdp. 14€v-1868,

10



2014 WL 4843947, at *12, 2014 U.S. Dist. LEXIS 137454, at *38 (E.D.N.Y. Sept. 26, 2014)
(“To the extent that plaintiff's claims unded §92f rely on the same alleged litigation
misconduct raised under 8§ 1692e, those claims must be dismissed for the reasons stated above

B. New York General Business Law 849Claim

Defendants seek dismissal of Plaintiff's claim unadation 349 of the New York
General Business Law (“GBL,"which prohibits “deceptive acts or practices in the conduct of
any business, trade or commeneehe furnishing of any service in this state.” N.Y. Gen. Bus.
Law § 349(a)A claim under GBL 849 has three elemen(4) the defendarntngaged in
“consumereriented conduét (2) the conduct isthaterially misleading and (3) the plaintiff
“sufferedinjury as a result of the allegedly deceptive act or practidieK’s Garage, Inc. v.
Progressive Cas. Ins. C&75 F.3d 107, 124 (2d Cir. 2017) (quotiddy of New York v.
SmokesSpirits.com, In¢.12 N.Y.3d 616, 621 (200R)A “plaintiff must prove actual’injury to
recover under the statute, though not necessarily pecuniary t&tutman v. Chem. Ban®s
N.Y.2d 24, 29 (2000).

Defendants seek dismissal of the G8849 claim because it relies on conclusory
allegations. (Dkt. No. 19-3, at 6—Neither party howeverhas briefedvhether the conduct
alleged in the Amended Complaint—the filing and prosecution of the debt collection icti
state court, as well as the reporting of the debt to credit ageAsiesnsumepriented, is
materially mislading,or has caused Plaintiff to suffer “actual injurAtcordingly, the Court
declines at this time to consider dismissal of Plaintiff's GB348 claim.

C. Abuse of Proces€laim

Lastly, Defendants move to dismiss Plaintiff's abuserocess claimUnderNew York
law, duse of process is “the misuse or perversion of regularly issued legal procegsifpose

not justified by the nature of the proce€3d. of Educ. v. Farmingdale Classroom Teachers

11



Ass’n, Inc, 38 N.Y.2d 397, 400 (1975). “Abuse of preseéhas three essential elements: (1)
regularly issued process, either civil or criminal, (2) an intent to do harm wiRouse or
justification, and (3) use of process in a perverted manner to obtain a cotiéjecaive.”
Ettienne v. Hochmar83 A.D.3d 888, 888 (2d Dep’t 2011) (quoti@griano v. Suozzb3
N.Y.2d 113, 116 (1984)).

Defendants argue that the allegation that they filed the debt collection actiote iooste
with the intent to harm Plaintiff by using process to obtain payment of xisterd debt is
“untrue.” (Dkt. No. 19-3, at 7). They note that Plaintiff answered the debt collectignlaiam
that “a decision was made to withdraw the action,” and that Plaintiff obtainecetilesought,
... dismissal of the complaint.td.). In light of these developments, Defendants contend that
there was no “perversion of the proceskl’)( While paying no consideration to those factual
assertionsnadeby Defendantshatare outside the pleadings, the Cagtees that Plaintiff has
failed to a state a claim for abuse of process under New York l@vAimended Complaint is
devoid of any allegations from which the Court could infer thastatecourtdebt collection
action lacked an “economic or soguastification” or that Defendants wefseeking some
collateral advantage or corresponding detriment to the plaintiff which is edkgdegitimate
ends of the processFarmingdale 38 N.Y.2d at 403. As alleged in the Amended Complaint,
Defendants ostensibly brought the state-court action to collect on a®ktidk(. No. 16, 71 12,
23). Even if the debt was nonexistent, the purpose of the action was to collect on the purported
debt there is no allegation that it wasachieve a collateral objective. “[W]here, as here, the
process . . was used for the purpose for which it was intended . . . an action for abuse of process
does not lie.’Klass v. Frazer290 F. Supp. 2d 425, 427 (S.D.N.Y. 2003). Accordingly,

Plaintiff's claim for abuse of process must be dismissed.

12



V. CONCLUSION

For theseeasons, it is hereby

ORDERED that Defendants’ motion to dismidee Amended Complaint for failure to
state a claim (Dkt. No. 193 DENIED in part to the extent that Plaintiff's FDCPA claim (first
cause of action) for alleged violations of 15 U.S.C. 88 1692e(2)(A) and Plaintiff's GBL § 349
claim (second cause of action) may proceed; and it is further

ORDERED that Defendants’ motion to dismiss the &maded Complaint for failure to
state a claim (Dkt. No. 39s GRANTED in part to the extent that Plaintiff's FDCPA claim
(first cause of action) for alleged violations of 15 U.S.C. 88 1692d, 1692e(8), and 1692f, as well
as Plaintiff’'s claim for abuse of pcess under New York law (third cause of action), are
DISMISSED with prejudice;® and itis further

ORDERED that Defendants’ motion to dismiss the Amended Complaint for failure to
state a FDCPAclaim (Dkt. No. 19)s to Defendant Samaritan HospissGRANTED, and that
any FDCPAclaim against Defendant Samaritan Hospg&ISMISSED with prejudice; and it
is further

ORDERED that Defendants’ motion to dismiss the Amended Complaint for failure to
state a claim (Dkt. No. 19) is otherwiB&NIED.

IT IS SO ORDERED.
PO Syracuse, New vork brind e K Soannne,

Brenda K. Sannes
U.S. District Judge

8 Plaintiff has not requested leave to amend his pleading. Moreover, tinieh@e already affordelaintiff an
opportunity to amend. In these circumstances, the @iadd that justice does not require permitting Plaintiff to
amend agairSeeFed. R. Civ. P. 15(a)(2). For these reasdmes Qourt dismises the specified claims with
prejudice.
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