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DECISION and ORDER

Currently before the Court, in this Social Security action fileWimgent F.(“Plaintiff”)
against the Commissioner of Social Securigfendant” or “the Commissioner”) pursuant to
42 U.S.C. 88 405(gnd 1383(c)(3)are Plaintiff’'s motion for judgment on the pleadings and
Defendant’s motion for judgment on the pleadings. (Dkt. Nos. 11 ahd=b2 the reasons set
forth below, Plaintiff's motion for judgment on the pleadingdesiedand Defendant’'s motion
for judgment on the pleadingsgsanted The Commissioner’s decision denying Plaintiff's

disability benefits is affirmed, and Plaintiff's Complaint is dismissed.
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RELEVANT BACKGROUND

A. Factual Background

Plaintiff was born in 1968, making him 4®&ars old at thapplication date andl7 years
old at the date of the ALJ@ecision Plaintiff reportedeaving school after having tepeat the
tenth grade twice, though he later obtaineddED Hereported previously doing factotype
work and working as a taxi driveAt the initial application level, Plaintifhllegeddisability due
to a learning disability, head trauma, and back pain.

B. Procedural History

Plaintiff applied forSupplemental Security Income on January 14, 2®id application
wasinitially denied on April 18, 2014fter whichhetimely requested a hearing before an
Administrative Law Judge'’ALJ”). He appeared an administrativéaearingbeforeALJ Carl
E. Stephan on October 8, 201H.. 35-56.)! OnNovember 10, 2015, the ALJ issued/dtten
decision finding Plaintiff was not disabled under the Social Security Act. (T. 16-34.) On
February 172017, the Appeals Council denied reguest for reviewmaking the ALJ’s
decision the final decision of the Commissioner. (T. 1-6.)

C. The ALJ’'s Decision

The ALJ made the followingix findings of fact and conclusions of law. (T. 19, 22}30
First,the ALJ found Plaintiff has not engaged in substantial gainful activity simceadal4,
2014, the application date. (T. 1%econd, the ALJ founBIaintiff's history of traumatic brain

injury (“TBI”), organic brain syndrome, post traumatic left temporal encephaéomamild

! The Administrative Transcript isund at Dkt.No. 10. Citations to the Administrative

Transcript will be referenced as “T.” and the Battamped page numbers as set forth therein
will be used rather than the page numbers assigned by the Court’'s CEI&aBBniIc filing
system.
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neurocognitive disorder, and borderline intellectual disabilitysavere impairmest (T. 19,
22-23) Third, the ALJ foundPlaintiff does not have an impairment or combination of
impairments thameetsor medically equal one of the listed impairments in 20 C.F.R. § 404,
Subpart P, App. 1 (the “Listings”).T(23-24) The ALJ consideredisting 12.02 ¢rganic
mental disorders).Id.) Fourth, the ALJ found tha&laintiff hastheresidualfunctional capacity
(“RFC”) to performa full range of work at all exertional levels but with the following non-
exertional limitations:

[he] is able to understandemember and carry out simple

instructions, and perform simple, routine and repetitive tasks, he can

make judgments commensurate with the functions of simple,

unskilled work, he can respond appropriately to supervision,

coworkers and the public, he can handle usual work situations, and

he is able to deal with occasional changes in a routine work setting.
(T. 24.) Fifth, the ALJ foundPlaintiff has no past relevant work. (T.R%asty, the ALJ found
therearejobs existing in significant numbers in the national economy Plagaifberformand
thereforeconcluded Plaintiffs not disabled. (T. 29-30.)

D. The Parties’ Briefings on Their CrossMotions
1. Plaintiff's Motion for Judgment on the Pleadings
Plaintiff was initially represented in this action by Peter M. Margoligs, EDkt. No. 1)

Mr. Margolius filed a memorandum of law on behalf of Plaintiff on September 22, 2017. (Dkt.
No. 11.) Following Mr. Margolius’ deatlthe Court instructed PIdiff to advise whethehe
would be proceedingro seor retaining new counsel to represent him. (Dkt. No. Th)
August 20, 2018, Plaintiff was directed to provide the Court with his current address and

telephone number in writing by August 31, 2018. (Dkt. No. 14.) A copy qirtheehandbook

and notice was also issued and mailed to Plaintiff with a copy of the Loca &wdd.awyer



Referral Guide on Agust 20, 2018. (Dkt. No. 15.) On September 6, 2018 thened the
executedoro sehandbook and notice to the Court. (Dkt. No. 16.)

Plaintiff makes two arguments in support of his motion for judgment on the pleadings.
(Dkt. No. 11 at 1, 3-6) First,he argues the RFC is not supported by substantial evidddce. (
at 1,3-4.) Hecontends the RFC is not supported by the March 2015 neuropsychological
evaluation and opinion of psychologist Michael Long, Ph.D., the March 25, 28aénent note
of Samuel Koszer, M.D., or the April 20tdnsultative psychiatricitelligenceevaluationdy
Neil Berger, Ph.D. I¢l. at 3-4.)

Second, Plaintiff ssertgehe ALJerred by failingto recontact his treating medical
providers. [d. at 1, 4-6.)He contends his treating sources Dr. Koszer, Dr. Lbagg Anna
Maria Assevero, M.D., opined that he is not capable of substantial gainful employmethie but
ALJ afforded little weight to these opinions becalisdound that none of them haffered an
opinion regarding Plaintiff's ability to perform or sustain the basic melaaands of
competitive, remnerative, unskilled work.Iq. at 5.) Plaintiff indicates that the ALJ correctly
stated that a finding of disability is an issue reserved for the Commisdientes he was not
represented at the hearing level and the treating sourcéebagrovided with no guidance that
their opinions should have included Plaintiff's ability to perform or sustain the basi@im
demands of competitive, remunerative, unskilled wold. gt 56.) Plaintiff contends the ALJ

had a duty to develop the record andisel the treating sources that thgpinions did not

2 Page references to the parties’ briefs refer to the page numbers inserteCoyr's

electronic filing system maintained by the Clerk’s Office.
3 It appears Plaintiff includes Dr. Long in his argumidiat the ALJ should have
recontacted his treating providers. (Dkt. No. 11, at 1, 4-6.) The Court notes, howeversthat it i
unclear whether Dr. Long was actually a treating provider or whetheerfmed a onéme
evaluation on referral from Dr. Koszer. (T. 213.)

4



contain all the necessary informatj@mndthe ALJshould have requested additional mental
medical source statements from Plaintiff's treating sourdesat(6.)
2. Defendant’s Motion for Judgmenton the Pleadings

Defendant makes two arguments in support of her motion for judgment on the pleadings.
(Dkt. No. 12 at 2, 7-17.) First, Defendassars the ALJ's RFC finding is supported by
substantial evidence including Plaintiff's daily activitids medical evidence, Dr. Berger’'s
consultative examination, and the opinion of state agency psychologist T. Beurat §10.)
Defendant notes the ALJ indicated several medical sources made statementsos @sesved
to the Commissioner.ld. at10.) Defendant contends these sources did not indicate that
Plaintiff had specific functional limitations precluding him from performing unskiNedk. (d.
at 1011.) The Commission@iso argues that Plaintiff's claimsgarding the RFC reiterate the
same evidence the ALJ considered and, at best, suggests some conflictingeehiaecould be
characterized as supporting his claim of total disability, which is insuffitbesstablish an error
in light of the substantial evidence standard of review and the deference to theesblution
of conflicting evidence. I4. at 11-12.)

Second, Defendant argues the ALJ had adequate evidence to reach a decision and to
formulatean RFC finding supported by substantial evidente. af 7, 12-17.) Specifaily,
Defendant contends the regulations on obtaining additional evidence and the substdatiakevi
standard both afford wide discretion to adjudicatold. gt 12-13.)Plaintiff's argument relies
on a prior version of the regulations, with the applicable provisions being amended more than
three years before the ALJ’s decisioid. @t 13-14.) he evidence was adequate for a
reasonable factfinder to have concluded, as the ALJ didPthatiff retained the ality to

perform unskilled work. I¢l. at 16-17.) Defendant notes there were two specific opinions by Dr.



Berger and Dr. Bruni supporting the finding tRdaintiff could perform work functionslespite
testing showing some difficultiesnd, insome respectbelow average futioning,and evidence
Plaintiff maintained essentially normal activitiesd. Additionally, Plaintiff was represented at
the Appeals Council level andnspresentetbefore this Courtat the time of the filing of briefs
on this appeal). This representation admp no evidence Plaintiff claims is critically missing,
but rather only another letter from Dr. Assevero, which is essentially dupdicEta previous
statement or information already in the recond. &t 14-15.)
I. RELEVANT LEGAL STANDARD

A. Standard of Review

A court reviewing a denial of disability benefits may not deterrdameovowhether an
individual is disabled. 42 U.S.C. 8§ 405(@yagner v. Sec'’y of Health & Human Sen@06 F.2d
856, 860 (2d Cir. 1990). Rather, the Commissioner’s determination will be reversed only if the
correct legal standards were not applied, or it was not supported by substicitiate See
Johnson v. Bowe817 F.2d 983, 986 (2d Cir. 1987Where there is a reasonable basis for
doubt whether the ALJ applied correct legal principles, application of the suldstaidence
standard to uphold a finding of no disability creates an unacceptable risk thatanthaill be
deprived of the righto have her disability determination made according to the correct legal
principles.”);accord Grey v. Heckle721 F.2d 41, 46 (2d Cir. 1983)larcus v. Califanp615
F.2d 23, 27 (2d Cir. 1979). “Substantial evidence” is evidence that amounts to “aroee th
mere scintilla,” and has been defined as “such relevant evidence as a reasonable Imiind mig
accept as adequate to support a conclusi®ichardson v. Peralegl02 U.S. 389, 401, 91 S. Ct.

1420, 1427 (1971). Where evidence is deemed susceptible to more than one rational



interpretation, the Commissioner’s conclusion must be uphidherford v. Schweike685
F.2d 60, 62 (2d Cir. 1982).

“To determine on appeal whether the ALJ’s findings are supported by substantial
evidence, a reviewing court caiders the whole record, examining evidence from both sides,
because an analysis of the substantiality of the evidence must also inclugleithatetracts
from its weight.” Williams v. Bowen859 F.2d 255, 258 (2d Cir. 1988). If supported by
substantial evidence, the Commissioner’s finding must be sustained “even ulisteansal
evidence may support the plaintiff's position and despite that the court’s independgsisaria
the evidence may differ from the [Commissioner'sRbsado v. Sullivar805 F. Supp. 147, 153
(S.D.N.Y. 1992). In other words, this Court must afford the Commissioner’s determination
considerable deference, and may not substitute “its own judgment for that of the
[Commissioner], even if it might justifiably have reached a diffieresult upon de novo
review.” Valente v. Sec’y of Health & Human Seyv®3 F.2d 1037, 1041 (2d Cir. 1984).

B. Standard to Determine Disability

The Commissioner has established a five-step evaluation process to deterntiee ae
individual is disabled as defined by the Social Security Act. 20 C.F.R. 88 404.1520, 416.920.
The Supreme Court has recognized the validity of this sequential evaluation pBoess V.
Yuckert 482 U.S. 137, 140-42, 107 S. Ct. 2287 (1987). The five-step precass$allows:

First, the [Commissioner] considers whether the claimant is
currently engaged in substantial gainful activity. If he is not, the
[Commissioner] next considers whether the claimant has a “severe
impairment” which significantly limits his physical or mental ability

to do basic work activities. If the claimant suffers such an
impairment, the third inquiry is whether, based solely on medical
evidence, the claimant has an impairment which is listed in
Appendix 1 of the regulations. If the claimant has such an

impairment, the [Commissioner] will consider him disabled without
considering vocational factors such as age, education, and work
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experience; the [Commissioner] presumes that a claimant who is
afflicted with a “listed” impairment is unable perform substantial
gainful activity. Assuming the claimant does not have a listed
impairment, the fourth inquiry is whether, despite the claimant’'s
severe impairment, he has the residual functional capacity to
perform his past work. Finally, if the claimant is unable to perform
his past work, the [Commissioner] then determines whether there is
other work which the claimant could perform. Under the cases
previously discussed, the claimant bears the burden of the proof as
to the first four steps, whillse [Commissioner] must prove the final
one.
Berry v. Schweikel675 F.2d 464, 467 (2d Cir. 1982xcord Mcintyre v. Colvin58 F.3d 146,
150 (2d Cir. 2014). “If at any step a finding of disability or misability can be made, the SSA
will not review the claim further.”Barnhart v. Thompsors40 U.S. 20, 24 (2003).
II. ANALYSIS

A. Substantial EvidenceSupports theALJ’ s Analysis of the Opinion Evidence
and Plaintiff's RFC

The Second Circuit has long recognized the ‘treating physician rule’ set out ik 2R C
8 416.927(c). “[T]he opinion of a claimant’s treating physician as to the nature andyseler
the impairment is given ‘controlling weight’ so long as it is ‘walpported by medically
acceptable clinical and laboratory diagnostic techniques and is not inconsighethievother
substantial evidence the case record.”Greek v. Colvin802 F.3d 370, 375 (2d Cir. 2015)
(quotingBurgess v. Astrye37 F.3d 117, 128 (2d Cir. 2008)). However, there are situations
where the treating physician’s opinion is not entitled to controlling weight, ichwdase the
ALJ must “explicitly considerinter alia: (1) the frgquency, length, nature, and extent of
treatment; (2) the amount of medical evidence supporting the opinion; (3) the caysadtéhe
opinion with the remaining medical evidence; and (4) whether the physiciandsialisp.”
Greek 802 F.3d at 375 (quotirfgelian v. Astrue708 F.3d 409, 418 (2d Cir. 2013)). The factors

for considering opinions from ndneating medical sources are the same as those for assessing
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treating sources, with the consideration of whether the source examineairentior not
replacing the conderation of the treatment relationship between the source and the claimant. 20
C.F.R. 88 416.27(c)(1)(6).

RFC is defined as “what an individual can still do despite his or her limitations . . . .
Ordinarily, RFC is the individual’s maximum remaining ability to do sustained aciikities in
an ordinary work setting on a regular and continuing basiafdee v. Astrue631 F. Supp. 2d
200, 210 (N.D.N.Y. 2009) (quotingelville v. Apfel 198 F.3d 45, 52 (2d Cir. 1999)). “In
making a residual functiohaapacity determination, the ALJ must consider a claimant’s
physical abilities, mental abilities, symptomology, including pain and other limitatibith
could interfere with work activities on a regular and continuing ba$lartiee 631 F. Supp. 2d
at210 (citing 20 C.F.R. § 404.1545(a)). “Ultimately, ‘[a]ny impairmesiated limitations
created by an individual’s response to demands of work . . . must be reflected in the RFC
assessment.”Hendrickson v. Astryel1-CV-0927 (ESH), 2012 WL 7784156, at *3 (N.D.N.Y.
Dec. 11, 2012) (quoting§ocial Security Ruling* SSR) 85-15, 1985 WL 56857, at *8).

“An ALJ should consider ‘all medical opinions received regarding the claim&gitder
v. Colvin 15-CV-6517, 2016 WL 5334436, at *5 (W.D.N.Y. Sept. 23, 2016) (qudSipiglberg
v. Barnhart 367 F.Supp.2d 276, 281 (E.D.N.Y. 2005)). “The ALJ is not permitted to substitute
his own expertise or view of the medical proof for the treating physiciamsoopor for any
competent medical opinionGreek 802 F.3d at 37Eciting Burgess537 F.3d at 131)In
assessing a plaintiff's RFC, an ALJ is entitled to rely on opinions from both exanand non-
examining State agency medicahsultants because these consultants are qualified experts in
the field of social security disabilitySee Frey ex rel. A.O. v. Astrué85 F. App’'x 484, 487 (2d

Cir. 2012) (summary order) (“The report of a State agency medical consultetittes expe



opinion evidence which can be given weight if supported by medical evidence indte)ec
Little v. Colvin 14-CV-0063(MAD), 2015 WL 1399586, at *9 (N.D.N.Y. Mar. 26, 2015)
(“State agency physicians are qualified as experts in the evaluation icaimsslues in disability
claims. As such, their opinions may constitute substantial evidence if theynaistent with
the record as a whole.”) (internal quotation marks omitted). The RFC detBomitraust be set
forth with sufficient specificity tenable [the Court] to decide whether the determination is
supported by substantial evidencé&eérraris v. Heckler, 728 F.2d 582, 587 (2d Cir. 1984).

In April 2014, Dr. Berger completed consultative psychiatric and intelligeradaations
and notedPlaintiff was cooperative with an adequate manner of relating, coheregodakhd
directed thought process, restricted affect, neutral mood, fair insight, and gooeuddT.
197-98.) He noted Plaintiff had more or less intact attention armbotraton, mildly impaired
recent and remote memory skills, and borderline cognitive functioningasitimewhat limited
general fundf information. (T. 198.) Regardirthe intelligence evaluation, Plainticalled
and understood instructions, though Dr. dggrsometimes had to repeat instructions for some
items because Plaintiff would forget. (T. 201.) Plaintiff's attention and contientveere good
and testing indicated a reading grade equivalent of &4). Testing indicated a full scale 1Q
(“FSI1Q”) of 71 which was consistent with a borderline range of intellectual functioning and,
together with his lack of adaptive functioning issues, “argued against ampsdisagnd
intellectual disability’ (T. 202.)

Dr. Bergerdiagnosed unspecified depressive disorderaandd neurocognitive disorder
with a good prognosis and indicated Plaintiff would need assistance to manage husiadsvn f
(T. 199, 203.) He opined Plaintiff can follow and understand simple directions and instructions

perform simple taskdependently, maintain attention and concentration and a regular schedule,
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perform complex tasks independently, and make appropriate decisions. (T. 198, 203.) Dr.
Berger indicated Plaintiffias no problems in most areas in salfe communicationsocial
interactions, or self-direction and noted that whfla]jcademics may have its minor impdgt,
home living, leisure, and work are not particularly impacted. There do not seem torbajan
adaptive functioning issues.” (T. 203)e alsoopinead Plaintiff has some mild limitations on his
ability to relate adequately with others, appropriately deal with saadéearn new tasks.T(
198, 203) Dr. Bergemnoted the results of the examination appeared to be consistent with
psychiatric and cogtive issues, buthese issues duot appear to be significant enough to
interfere with Plaintiff’s ability to function on a daily basisl. (98-99, 203.)

In assessing Plaintiff's RFChe ALJ granted the most weight to Dr. Berger’s opinion
because he kathe opportunity to clinically interview and evaluate Plaintiff and reached his
conclusions regarding Plaintiff’s ability to perform the basic mental demamvdsrkfbased on
his clinical presentation, reported treatment history, performance on tloévabietelligence
measure, and demonstrated abilities for adaptive functioning. (T. 27-28.)

In March 2015, Dr. Long conducted a neuropsychological evaluation based on a referral
from Dr. Koszer (T. 213-215, 221-23, 238-40.) Dr. Long noted that recemtial imaging
revealed left temporal encephalomalacia resuftioign Plaintiff's 2003 TBI. (T. 213.) fe
results of theevaluation seemed to indicateleast anild reductionfrom Plaintiff's modest pre
injury baseline and noted a FSIQ of 7¢d.) Plaintiff displayed his greatest limitations in
measures of recent memory arelv learning. (T. 214.) Dr. Long noted the structured cognitive
assessment corroborated significant residual impairments and the resghiive impairments

were perceivedsaa substantial handicap to any full time competitive employment. (T. 215.)
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Plaintiff would likely require formal vocational rehabilitation assistance to obtaiinmaintain
even part-time work to supplement longrm disability income. 14.)

The ALJ aforded little probative weight Dr. Long’s opinion, noting a finding of
disability is an issue reserved to the Commissioner and a statement thavigluahds disabled
or unable to work is not entitled to special significance or weight. (T. 27.) The gd.deated
Dr. Long did not offer an opinion regarding Plaintiff's ability to perform or sogtae basic
mental demands of competitive, remunerative, unskilled work, which involvesionpje,
routine or repetitive tasks that can be learned on the job in a short period ofltpe. (

The ALJ noted Dr. Koszer reviewed the results from Dr. Long’s evaluation ded #ta
evaluation demonstrated poor verbal memory, comprehension and attention skills amd seve
memory and language impairment. (T. 27, 229, 231.) The ALJ pointed out Dr. Koszer’s June
2015 opinion that Plaintiff is permanently and totally disabled and should be considecetyfor |
term disability. (T. 27, 229.) The ALJ also noted Dr. Assevero’s February 201#hesthte
indicating Plaitiff has memory, focus and concentration problems secondary to his history of
head trauma, he appears to have below normal comprehension and understanding, and he asks
the same questions over and over. (T. 27, 196¢ ALJclearly reviewedr. Asseverts
indication that she believed Plaintiff was a good candidate for disability andirchNM015, she
opined Plaintiff is clearly disabled with cognitive impairments secondary ko (TlB 27, 195,

218.) The ALJ afforded little weight to tilseopinions from Dr. Koszer and Dr. Assevero, noting
again that a finding of disability is an issue reserved to the Commissioner aindither doctor
offered an opinion regarding Plaintiff's ability to perform or sustain the Imasital demands of

competitive, remunerative, unskilled work. (T. 27.)

12



Plaintiff argues the RFC determination is not supported by Dr. Koszer’s ogdirion,
Long’s neuropsychological evaluation, or Dr. Berger’s consultative exaomnafDkt. No. 11,
at 1, 3-4.) The Court finds this argument unpersuasive for the following reasons.

First, in assessinhe RFC, the ALJ adequately summariz&idintiff's testimony and
treatment history as well as the opinions of record. (T. 24-29.) In so doing, theaMided a
detailed analysis relating to his RFC determination including considerattbe opinion
evidence and sufficient reasons for the weight afforded to each opinion. (T. 26-29.)

Second, the ALJ is correct in his assessment of the treating source opinadstethe
lack of functionby-function analysis provided in those opinions. (T. 27.) While Dr. Koszer and
Dr. Assevero are treating physicians, their opinions provide no insight as tofaactual
limitations and were therefore of little value to the ALJ in determining Plaintiff's. Rb&&
Mortise v. Astrue713 F. Supp. 2d 111, 125 (N.D.N.Y. 2010) (“[A]n opinion concerning the
ultimate issue of disability, from any source, is reserved to the commiss)pRkeirho v.
Colvin, 948 F. Supp. 2d 260, 267 (N.D.N.Y. 2013) (noting that it was proper for the ALJ to give
little weight to an opinion that the plaintiff was severely disabled and not comggtitive
employable because that concerned an issue reserved to the Commissionge20€.F.R. §
416.927(d)(1)).

Similarly, the ALJ also provided sufficient reasoning for the weight afforded to Dr.
Long’s opinion, again by indicating this opinion lacked sufficient analysis of Pfaratbility to
perform or sustain the basic mental demands of competitive, remunerative ednshitk. (T.
27.) In carefully assessing this opinion as well as the rest of the opinion evithenaé,)
fulfilled his responsibility ofeviewing all the evidence befohémn, resolvingany

inconsistencietherein and making a determination consisteith the evidence as a whol&ee
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Bliss v. Colvin 13-CV-1086(GLS/CFH) 2015 WL 457643, at *7 (N.D.N.Y., Feb. 3, 2015) (“It
is the ALJ’s sole responsibility to weigh all medical evidence and resoleziad@onflicts
where sufficient evidence providés such.”);Petell v. Comm’r of Soc. Se¢2-CV-1596
(LEK/CFH), 2014 WL 1123477, at *10 (N.D.N.Y., Mar. 21, 2014) (“It is the ALJ’s sole
responsibility to weigh all medical evidence and resolve material conflicsevgfficient
evidence provides for such.”). This Court will not reweigh the evidence before the AL

Finally, the ALJ was entitled to rely on Dr. Berger’s consultative opinion bedteaisea
qualified expert in the field of social security disability and his opinion did itel@éunction-
by-function analysis which was lacking in the opinions from Dr. Koszer and Dr. Assdveay).
485 F. App’x at 487L.ittle, 2015 WL 1399586, at *9Further, while Plaintiff seems to indicate
that Dr. Berger's examination is not consistent with the RFC by noting someaxibets of
that examinatiomn his memorandum of law, Plaintiff provides no substantive argument to
support any contention that Dr. Berger’s need to repeat instructions during theievalodt
Plaintiff's FSIQ of 71 aranconsistent with the RFC determination. (Dkt. No. 11 at 4.)

For the reasons outlined above, the ALJ’s analysis of the medical opinions and the
resulting RFC arsupported by substantial evidence. Remand is therefore not required on this
basis.

B. The ALJ’s Failure to RecontactPlaintiff’'s Treating Medical Providers Does
Not Warrant Remand

Although the claimant has the general burden of proving that he or she has a disability
within the meaning of the Social Security Act, “the ALJ generally haaffaimative obligation
to develop the administrative record” due to the adrersarial naterof a hearing on disability
benefits. See Burges$37 F.3d at 128 (quotirgelville, 198 F.3d at 5Ziting Draegert v.

Barnhart 311 F.3d 468 (2d Cir. 200Butts v. Barnhart388 F.3d 377, 383 (2d Cir. 2004)).
14



“Where there are no obvious gaps in #ueninistrative record, and where the ALJ already
possesses a ‘complete medical history,’” the ALJ is under no obligation to seek additional
information in advance of rejecting a benefits clairR@sa v. Callahanl68 F.3d 72, 79 n.5 (2d
Cir. 1999) (citingPerez v. Chater77 F.3d 41, 48 (2d Cir. 1996))Generally, additional
evidence or clarification is sought when there is a conflict or ambiguityrthst be resolved,
when the medical reports lack necessary information, or when the reports are datrbase
medically acceptable clinical and laboratory diagnostic techniqdas€esv. Colvin 15-CV-

1528 (GTS), 2017 WL 972110, at *4 (N.D.N.Y. Mar. 10, 205fjd 710 F. App’x 33 (2d Cir.
2018)) (citing 20 C.F.R. 8§ 404.152(R¢psa 168 F.3d at 805chaalv. Apfe] 134 F.3d 496, 505
(2d Cir. 1998)).

Plaintiff notes he was not represented at the hearing and argues thadda duty to
develop the record by advisiijaintiff's treating sources that their reports did not contain all the
necessary informatioandrequestingadditional mental medical source statements filoem
(Dkt. No. 11 at 1, 4-6.) The Court finds this argument unpersuasive for the following reasons

First,this Court and the Second Circuit have indicated that the ALJ’s duty to develop the
record is triggered when additional evidence is needed to allow him to make a delasies.
2017 WL 972110, at *4Rosa 168 F.3d at 805chaa) 134 F.3d at 505. Such does not appear to
be the case here because the AldlDa Berger’'s consultative examinatiaa well as Plaintiff's
testimony and treatment recor@dl of which support his RFC. As indicated above, the ALJ
provided a detailed analysis of the evidence of record including sufficient reasdms weight
afforded to each medical opinion. Because substantial evidence supports the finding that
Plaintiff is not disablegdthe Court findghat any error by the ALJ in not recontacting Plaintiff’s

treating providers for more detailed opinions is harmless ertmrsht
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SecondPlaintiff's lack of representation at the hearing was adequately addrestferl by
ALJ. The ALJ talked to Plaintiff at the hearing regarding his right to jpeesented and
indicated a postponement could be given if Plaintiff wanted to look into getting an att¢iney
37-39.) When Plaintiff stated that his doctors had made it clear to him that they didhkdtethi
needed a lawyer, the ALJ emphasized Plaintiff's doctors were doctors andiyeisidao be
depended on for legal advice. (T. 40.) Plaintiff chose to proceed without representdtjon. (
Further, as Defendant contends, Plaintiff was represented at the Appeald [@oahand was
initially represented by Mr. Margolius before this Court through and including etioplof hs
brief, but this representatiat either levetid not result in the submission of any additional
opinion evidence. (Dkt. No. 12 at 15; T. 3, 6-Egstly, Plaintiff does not identify any specific
critical evidence that is missing, or persuasively argue any way in wiachlt) was remiss in
his duty to develop the record.

For the reasons above, the Court finds that the ALJ’s failure to recontactfPainti
treating providers is not harmful error. Remand is therefore not required on thkis bas
ACCORDINGLY , itis

ORDERED that Plaintiff's motion for judgmentrothe pleadings (Dkt. No. ]11is
DENIED; and it is further

ORDERED that Defendant’s motion for judgment on ffleadings (Dkt. No. 1)2s
GRANTED; and it is further

ORDERED that Defendant’s decision denying Plaintiff disability benefits is

AFFIRMED , and it is further
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ORDERED that Plaintiffs Complaint (Dkt. No. 1) iBISMISSED.

Dated: Septembefl7, 2018
Syracuse, New York

T, by A—

Therese Wlley Dancks
United States Magistrate Judge
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