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DECISION and ORDER

Currently before the Court, in this Social Security action fileWVayessa Hoffman
(“Plaintiff) on behalf of her minor son, T.J.Bgainst the Commissioner of Social Security
(“Defendant” or “the Commissioner”) pursuant to 42 U.S.C. 88 405(g) and 1383@k3)
Plaintiff's motion for judgment on the pleadings and Defendant’s motion for judgment on the
pleadings. (Dkt. Nos. 11 and ) Zor the reasons set forth below, Plaintiff's motion for
judgment on the pleadingsdgeniedand Defendant’s motion for judgment on the pleadings is
granted The Commissioner’s decision denying Plaintiff's disability benefits is affiiraad

Plaintiffs Complaint is dismissed.
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RELEVANT BACKGROUND

A. Factual Background

T.JB. was born in 2005, making higix years old at the alleged onset dael nine
years old at the ALJ’s decisiorHe was classified as a schagje child as defined in 20 C.F.R. 8
416.926a(g)(d)v). At the time of the administrative hearing, he was preparing to tweter
fourth grade.Plaintiff alleges T.J.B. is disabled due to attention deficit hyperactiistyrdier
(“ADHD") and a learning disability

B. Procedural History

Plaintiff applied forSupplemental Security Income on behalf of T.J.B. on January 24,
2014. Her applicatiowasinitially denied on April 242014 after whichshetimely requested a
hearing before an Administrative Law Jud@®lLJ”). Plaintiff and T.J.Bappeared at a hearing
beforeALJ Dale BlackPennington on July 29, 2015. On September 3, 2015, the ALJ issued a
written decision finding T.J.B. was not disabled under the Social Security Act1{36.} On
February 152017, the Appeals Council deniBtintiff's request for reviewmakingthe ALJ’s
decision the final decision of the Commisséa (T. 1-6.)

C. The ALJ’'s Decision

In herdecision, the ALJ made the followirige findingsof fact and conclushs of law.
(T.17-32.) First, the ALJ found T.J.B. was a schagé child at the date of the application and
at the date of hatecision. (T. 17.) Second, the ALJ determined T.J.B. has not engaged in

substantial gainful activity since the application filing dafel.) Third, the ALJfound T.J.B.’s

! The Administrativelranscript iSound at Dkt.No. 10. Citations to the Administrative
Transcript will be referenced as “T.” and the Battamped page numbers as set forth therein
will be used rather than the page numbers assigned by the Court's CM/ECénediiing
system.
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ADHD and asthma are severe impairmentd.) (Fourth, the ALJ found T.J.B.'®e8ere
impairments do not meet or medically equal oh#he listed impairments in 20 C.F.R. § 404,
Subpart P, App. 1 (the “Listings”)Id;) The ALJ considered Listgs 112.11 for ADHD and
103.03 for asthma.ld.) Fifth, the ALJ determined T.J.B. does not have an impairment or
combination of impairments that functionally equals the severity of the List{idj$. The ALJ
found T.J.B. has less than marked limitations in the domains of acquiring and using tiliorma
attending and completing tasks,ardacting and relating with others and health and physical well
being, and no limitations in the domains of moving about and manipulating objects and caring
for himself. (T. 25-31.) Because T.J.B.’s impairments do not meet, equal, or functemaly
alListing, the ALJfound he is not disabled. (T. 31-32.)

D. The Parties’ Briefings on Their CrossMotions

1. Plaintiff's Motion for Judgment on the Pleadings

Plaintiff was initiallyrepresenteth this actionby Peter MMargolius, Esq. (Dkt. No..L
Mr. Margolius filed a memorandum of law on behalf of Plaintiff on October 12, 2017. (Dkt. No.
11.) Following Mr. Margoliusteath the Court instructed Plaintiff to advise whether she would
be proceedingro seor retaining new counsel to represent her and Plaintiff indicated she would
proceedpro se (Dkt. Nos. 13, 14, 16.)

Plaintiff makes two arguments in support of her motion for judgment on the pleadings.
(Dkt. No. 11at1-52) First, Plaintiff argueshe ALJ’s determination that T.J.B. hasess than
marked limitation in the domain of acquiring and using information is not supported by the

substantial evidence(ld. at 24.) More specificallyPlaintiff contends the ALJ incorrectly

2 Page numbers in citations to the partlasefs refer to the page number assigned by the
Court'sCM/ECF electronic filing system.
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stated that none of the examining or treating sources indicated T.J.B. has@ms/m®blems in
his current intellectual functioningld( at 3.) Plaintiff assertsonsultative examiner Mena
Stramenga, Ph.D., opined marked difficulties attending to, following, and understageing a
appropriate directions, which is consistent with the examination revealing éu@diention
concentration, and recent and remote memory skids) Plaintiff contends consultative
examiner Neil Burger, Ph.D., opined T.J.B.’s cognitive functioning appeared to be defiuient
his general fund of inforation was limited, statinthe results of the examination appeared to be
consistent with psychiatric and cognitive problems and this may significatetyere with
T.J.B.’s ability to function on a daily basidd.) In addition to the examining sources, Plaintiff
notes State gency consultants D. Bostic (pediatrics) and J. Dombrocia (psych@sgg3sed
marked limitations in this domainld() Plaintiff contendg¢heseopinions are supported by
T.J.B.’s school records, includinige 2015-2016 Individual Education Plan (“IEP”)d(at 34.)

Second, Plaintiff argues the ALJ’s determination that T.J.B. lessdahan marked
limitation in the domain of attending and completing tasks is not supported by sathstanti
evidence. I¢. at 1, 4-5.)Specifically, Plaintiff assertthe ALJ’s finding regarding this domain
is not consistent with the opinions in the record including that of Dr. Stramenga who opined
marked difficulties in completing aggppropriate tasks and whose examination revealed
impaired attention and concentratiomd. @t 4.) Plaintiff also points to Dr. Berger's examination
which revealed impaired attention and concentration and quite impaired recent atel rem
memory skills. id. at 45.)

2. Defendant’s Motion for Judgment on the Pleadings
Defendant makeisvo arguments in support of her motion for judgment on the pleadings.

(Dkt. No. 12at 713.) First, Defendant arguddaintiff challenges just one line in the ALJ’s



analysis regarding the domain of acquiring and using information and notably doealleoigeh
the observation that T.J.B.’s own sources did not support marked limitations in this ddchain. (
at 8.) Defadant contends the ALJ accurately and extensively recited the results of Dr
Stramenga’s evaluation and explained why it was an outlier opinidr). KurthermoreDr.
Stramenga assessed average cognitive functioning and was concerned more’byafparent
distractibility rather than his intellectual functionindd.(at 9.) Defendant assettee underlying
basisfor Dr. Stramenga’s evaluation, distractibility as opposed to cognitivetdefias
treatable and T.J.B. was treated with medicatidt.) (Defendant also notes the ALJ observed
that the relevant period was bounded by the January 24, 2014, applicet&mng Dr.
Stramenga’s evaluation predated the relevant period by a ydar. (

Regarding Plaintiff's reliance on Dr. Bger’s opinion, Defendant contenDs. Berger
did not assess marked limitations in any area relevant to acquiring and usingatidarand that
the ALJ noted this evidenceld() Defendant assarthat, even though Dr. Berger’s opinion did
not support the presencérnarked limitations, other evidence revealed T.J.B. actually
functioned at a higher level even than that assessed by Dr. Bdyeat ¥10) Defendant
argwes the assessments of the Stajerey consultantas a whole contradict T.J.B.’s disability
claim because the consultants still assessed only one marked limaaticihat the ALJ
considered this evidence and explained why the conclusion of a marked limitatierdionain
of acquiring and using information was contradd by the weight of the record evidence,
including the evidence from T.J.B.’s own medical and other sourtiésat (L0.)

Regarding Plaintiff's reliance on T.J.B.’s difficulty with reading anding, Defendant
indicatesthe issue is not whether T.J.B. was functioning to some extent below average, but

rather whether he was functioniagleast markedly below a child of the same age without



medically determinable impairmentdd.] Defendant also argu@aintiff’s reliance orcertain

testing results as support for a markiedthtion is misplaced because the school psychologist

who administered these tests coneldid.J.B. functioned in the low to below average range in
some areas, but such results do not reflect overall marked limitatey&ginctioning at least

two stamard deviations below the mean across the domain of acquiring and using information as
a whole. [d. at 10-11.)

Second, Defendant conteritte ALJ likewise extensively considered and explained why
the evidence relevant to the domain of attending and completing tasks did not support the
presence of a marked limitationid(at 11-12.) Regarding Plaintiff's reliance on Dr.
Stramenga’s opinion, Defendant reiterates evaluation was an outlier that predated the
relevant period at isguby ayear and notethat the State gency consultants who reviewed his
report did not assess a marked limitation in this domain, even without the benefit ofusutise
evidence revealing T.J.B. had improved functioningd. &t 12.) Regarding Plaintiff's reliance
on Dr. Burger’s opinion, Defendant contends there is no plausible interpretation thatvesuld e
arguably support marked limitationdd.) Defendant arguesothing in Plaintiff's arguments
showany error by the ALJ. Id. at 13.)

Defendant alspoints out the ALJ noted objective findings from T.J.B.’s own
pediatrician and a school psychologist and reports from T.J.B.’s teachetsdesupport
marked limitations in any domaiwhile T.J.B. and Plaintiff's presentation at the consultative

evaluationgvas incasistent when compared to the longitudinal record evidendeat(#8.)



I. RELEVANT LEGAL STANDARD

A. Standard of Review

A court reviewing a denial of disability benefits may not deterrdameovowhether an
individual is disabled. 42 U.S.C. 8§ 405(@yagner v. Sec'’y of Health & Human Sen@06 F.2d
856, 860 (2d Cir. 1990). Rather, the Commissioner’s determination will be reversed only if the
correct legal standards were not applied, or it was not supported by substicitiate See
Johnson v. Bowe817 F.2d 983, 986 (2d Cir. 1987) (“Where there is a reasonable basis for
doubt whether the ALJ applied correct legal principles, application of the suldstaidence
standard to uphold a filmy of no disability creates an unacceptable risk that a claimant will be
deprived of the right to have her disability determination made according to thetdegal
principles.”);accord Grey v. Heckle721 F.2d 41, 46 (2d Cir. 1983)larcus v. Califanp615
F.2d 23, 27 (2d Cir. 1979). “Substantial evidence” is evidence that amounts to “more than a
mere scintilla,” and has been defined as “such relevant evidence as a reasonable Imind mig
accept as adequate to support a conclusi®ichardson v. Pales 402 U.S. 389, 401, 91 S. Ct.
1420, 1427 (1971). Where evidence is deemed susceptible to more than one rational
interpretation, the Commissioner’s conclusion must be uphidherford v. Schweike685
F.2d 60, 62 (2d Cir. 1982).

“To determine a appeal whether the ALJ’s findings are supported by substantial
evidence, a reviewing court considers the whole record, examining evidemckdth sides,
because an analysis of the substantiality of the evidence must also includleithatetracts
from its weight.” Williams v. Bowen859 F.2d 255, 258 (2d Cir. 1988). If supported by
substantial evidence, the Commissioner’s finding must be sustained “even ulhsteansal

evidence may support the plaintiff's position and despite that the court’s independgsisaria



the evidence may differ from the [Commissioner'sRbsado v. Sullivar805 F. Supp. 147, 153
(S.D.N.Y. 1992). In other words, this Court must afford the Commissioner’s determination
considerable deference, and may not substitute “its own judgment for that of the
[Commissioner], even if it might justifiably have reached a differenilt@ipon ade novo
review.” Valente v. Sec'y of Health & Human Serv&3 F.2d 1037, 1041 (2d Cir. 1984).

B. Standard to Determine Disability

An individual under the age of 18 is disabled, and thus eligible for SSI benefits, if he or
she has a medically determinable physical or mental impairnvlith results in marked and
severe functional limitations, and which can be expected to result in death or whiabteéd®t
can be expected to last for a continuous period of not less than 12 mde&d2 U.S.C. 8
1382c(a)(3)(C)(i).However, that definitional provision excludes from coverage“endividual
under the age of 18 who engages in subisilagaiinful activity[.]' 42 U.S.C. §
1382c(a)(3)(C)(ii).

By regulation, the agency has prescribed a tetep-evaluative process to be employed
in determining whether a child can meet the statutory definition of disaliiityC.F.R. §
416.924 Kittlesv. Barnhart 245 F. Supp. 2d 479, 487-88 (E.D.N.Y. 20083mos v. Barnhart
02-CV-3127(LAP)(GWG), 2003 WL 21032012, at *7 (S.D.N.Y. May 6, 2003).

The first step of the test, which bears some similarity to the familiasste@ analysis
employed in adult disability cases, requires a determination of whether ldhédahiengaged in
substantial gainful activitySee20 C.F.R. § 416.924(biittles, 245 F. Supp. 2d at 488. If so,
then both statutorily and by regulation the child is ineligible for SSI ben&&s42 U.S.C. §

1382¢(a)(3)(C)(ii); 20 C.F.R. § 416.924(b).



If the claimant has not engaged in substantial gainful actitiéysécond step of the test
requires examation of whether the child suffers from one or more medically determinable
impairments that, either singly or in combination, are properly regardeya®sin that they
cause more than a minimal functional limitatiddee20 C.F.R. § 416.924(ckittles, 245 F.
Supp. 2d at 488Ramos 2003 WL 21032012, at *7. In essence, “a child is [disabled under the
Social Security Act] if his impairment is as severe as one that would preveshilafr@m
working.” Zebley v Sullivan 493 U.S. 521, 529 (1990).

If the existence of a severe impairment is discerned, the agency must themeetrm
the third step, whether it meets or equals a presumptively disabling conditiafiedentthe
listing of impairments set fdrtunder 20 C.F.R. Part 404, Subpart. P., App. 1 (the “Listings”).
Id. Equivalence to a listing can be either medical or functichae20 C.F.R. § 416.924(d);
Kittles, 245 F. Supp. 2d at 48Ramos2003 WL 21032012, at *7. If an impairment is found to
meet, or qualify as medically or fummally equivalent to, a listed disability and the twelve
month durational requirement is satisfied, the claimant will be deemed dis&aezD C.F.R. 8
416.924(d)(1)Ramos 2003 WL 21032012, at *8.

Analysis of functionality is informed by consideration of how a claimant fonstin six
main areas referred to as “domain20 C.F.R. § 416.926a(b)(1Ramos 2003 WL 21032012,
at *8. The domains are described as “broad areas of functioning intended to capitivenait a
child can or cannot do.” 20 C.F.R. § 416.926a(b)(1). Those domains include: (i)rarquouot
using information; (ii) #endingand completing tasks; (iiipteracting ad relating with others;
(iv) moving about and manipulating objects; (v) caring for self; and (vi) healthtarsicpl

well-being. See20 C.F.R. § 416.926a(b)(1).



Functional equivalence is established in the event of a finding of an “extremitgitibn,
meaning “more than marked,” in a single domain. 20 C.F.R. § 416.92Baajs 2003 WL
21032012, at *8.An “extreme limitation” is an impairment which “interferegywseriously with
[the claimant’s] ability to independently initiate, sustain, or complete activit@3.C.F.R. §
416.926a(e)(3)(l) Alternatively, a finding of disability is warranted if a “marked” limitation is
found in any two of the listed domains. 20 C.F.R. § 416.92@éai0s 2003 WL 21032012, at
*8. A "marked limitation” exists when the impairment “interferes seriously with [the claisia
ability to independently initiate, sustain,amplete activities.”20 C.F.R. § 416.926a(e)(2)(i).
“A marked limitation may arise when several activities or functions are isthair even when
only one is impaired, as long as the degree of limitation is such as to interfetssly with the
ability to function (based upon age-appropriate expectations) independently, apphgpriat
effectively, and on a sustained basis.” 20 C.F.R. Pt. 404, Subpt. P, App. 1, § 112.00(C).

[I. ANALYSIS

The ALJs finding regarding functional equivalence is supported by substantial evidence
As set forth abovea child claimanwill be found to havémpairments that functionally equal the
Listings where he exhibits marked limitations in at least two of the enumerated domains
functioning, or one extreme limitation in any of the domains of functionitigkman ex. rel.
M.A.H. v. Astrue728 F. Supp. 2d 168, 176 (N.D.N.Y. 2010) (citations omitted). The regulations
definea marked limitation as “when your impairment(s) interferes seriously withaality to
independently initiate, sustain, or complete activities.” 20 C.F.R. § 416.926a(e)(2). rémext
limitation is defined as “when your impairment(s) interferes very seriauiiyyour ability to

independently initiatesustain, or complete activities20 C.F.R. § 416.926a(e)(3).
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Here, he ALJ determined T.J.Bias less than marked limitations in the domains of
acquiring and using information, attending and completing tasks, interactinglatialg with
others and healtland physical welbeingand no limitations in the domains of moving about
and manipulating objects and caring for himself. (T. 25-31.) The ALJ found the statement
concerning the intensity, persistence, and limiting effects of T.J.B.’pteyns were not credible
to the extentltey were inconsistent with finding he did not have an impairment or combination
of impairments that functionally equaled the Listings. (T. 19.) The ALJ notadifflai
statements regarding T.J.B.’s functioning appeared to be overstated becalgective clinical
findings from T.J.B.’s treating pediatrician Hasmukh C. Harde, M.D., and school psystologi
Kerri L. Appelbaum did not support marked limitations in any donaaid, moreoverthe
teachers’ reports and school records were considered the best evidence. sfflinkBoning at
school. (T. 19, 209-24, 232-41, 248-67, B2, 33146, 355-85.)

In making her decision, the ALJ considered the January 2013 consultative child
psychiatric evalation byDr. Stramenga, in which Dr. Stramenga dieggd ADHD
(predominantly hyperactive, impulsive type) and opined the following:

With regard to daily functioning, the claimant is seen as somebody
who has marked difficulties attending to, following and
understanding agappropriate directions, marked difflties
completing agappropriate tasks, and marked difficulties
adequately maintaining appropriate social behavior, responding
appropriately to changes in his environment, and learning in
accordance to cognitive functioning. He is seen as somebody who
has moderate difficulties asking questions and requesting assistance
in an age-appropriate manner. He has mild difficulties being aware
of danger and taking necessary precautions and mild to moderate
difficulty interacting adequately with peers and adults. Results of
the examination appear to be consistent with psychiatric problems,

and this may significantly interfere with the claimant’s ability to
function on a daily basis.
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(T. 19-20, 349-50.)The ALJafforded Dr. Stramengatgpinion no weight because (a) she only
examined T.J.B. on one occasion, (b) seemed to apparently rely heavily on the sulgpative
of symptoms andmiitations provided by Plaintiff and seemed to uncritically accept asrtose
if not all, of what Plaintiff reported, (c) there were good reasons for quesgi the reliability of
Plaintiff's subjective complaints, and (d) Dr. Stramenga did not have the benefii@fing the
other medical reports in the record. (T. 19-20, 347-350.)

The ALJ notedh follow-up examination with Dr. Harde in January 20R4aintiff
reported T.J.B. had no adverse side effects from medications, was doing well in sabow
complaints from home or school, slept okay, and had a good appetite and no bedwetting. (T. 20,
270-71.) Atthat visit, Dr. Harde noted T.J.B. appeared reasonably focused. (T. 270.)

The ALJ also considered the April 2014 consultative child psychiatric evalition
Bergerwhich included a child intelligence evaluation indicating a Full Sk€lef 56, placing
T.J.B. in the deficient range of functioning. (T. 21-22, 317-26.) The ALJ noted Dr. Berger
reported T.J.B.’s intellectual disability was on a mild level as he exhibreagsh in his Verbal
Comprehension 1Q score of 71. (T. 21, 32Br) Burger diagnosed mild intellectual disability,
ADHD, oppositional defiant disorder, and enuresis and opinefblbe/ing:

The claimant can [rlespond appropriate to changes in the
environment, ask questions and request assistance in an age
appropria¢ manner, be aware of dangeand take needed
precautions. Haas moderate limitations on his ability to attend to,
follow, and understand age appropriate directions, complete age
appropriate tasks, and adequately maintain appropriate social
behavior. Hehas moderate limitations in his ability to learn in
accordance to cognitive functioning. Marked limitations in his
ability to interact adequately with peers and adults. Results of the
examination appear to be consistent with psychiatric and cognitive

problems. This may significantly interfere with the claimant’s
ability to function on a daily basis.
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(T. 320, 325.) The ALJ afforded Dr. Berger’s opinion partial weight because histiqte
results were not consistent with subsequent safegords adhinistered within the same month
showing significantly higher intellectual functioning. (T. 21-22, 317-26.) The ALJ noted Dr
Berger’sopinion that T.J.B. hamarked limitatios in his ability to interact appropriately with
peers was afforded no weight because it was not consistent with the overall medeate of
record, while the remaird of his opinion regarding nim-moderate limitations was supported
by other evidence and afforded some weight. (T. 21-22, 3}7-26.

The ALJ afforded great weight the May 2014 conclusions of school psychologist Ms.
Appelbaum indicating T.J.B. possesses an average overall cognitive abiitp@mory
composites in the average-high range and her recommendation that T.J.B. receive integrated
co-teaching servicefor English and Language Arts and Mathematics wischool counseling
to address social skills. (T. 22-23, 2d8) The ALJ affordd partial weight to the Stateg@ncy
medical opinions, affording great weight to their overall conclusions becauseofiia®ns
were mostly supported by the available objective medical evidence, but thahthgseons
regarding individual domains were not totally consistent with pertinent medidahee. (T. 23
70-77, 79-86.)

Plaintiff argues the ALJ erred failing to find marked limitatioa in the domains of
acquiring and using information and attending and completing tasks. (Dkt. [Mb1-51) The
Court does not find these arguments persuasive as to either domain for the foleasmst

In finding T.J.B. has less than marked limitasan acquiring andising informatiorand
attending and completing tasks, the Aditédto the evidence of record. (T. 24-26.) The ALJ
discussed evidence from a March 2013 teacher’s questioydirst grade teachdBeth

Barneswhich indicatedhat, within the domain of acquiring and using information, T.J.B. had an
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obvious problem in his ability to recall and apply previously learned material and yo appl
problem-solving skills in class discussions, but no serious or very serious problems. (T. 24, 209-
24.) The ALJ also noteldls. Barnes observed that).B. did have one serious problem within
the domain of attending and completing tasks—working rasonable pace/finishing on time—
but he did not have any other serious or very serious problems in this domain. (T. 26, 215.)

In her analysi®f these two domains, the ALJ also considered the findings of consultative
examiners Drs. Stramenga and Bertjez evaluatiorby school psychologist Ms. Appelbaum,
the opinionof the State Aency consultants, treatment notes from pediatrician Dr. Harde,
function reports completed by Plaintiff, and T.J.B.’s own testimony. (T. 24-26, 62-64, 70-77,
79-86, 139-50, 205-06, 248-67, 317-26, 347-50, 35%-72

Specifically, the ALhoted T.J.B.’dEP indicated a classification of “other health
impairment”’with a diagnosis of ADHD. (T. 24, 248.)ehvas described as making good
academic progress, loving to read, and volunteering often wigmdgdown behavior, but
currently doing well. (T. 248.) élenjoyed scierecand topics about the outdoor#d. ) His
mother reported medations were working effectively.ld.) He was reading below grade level
and struggled with writing anlsis math concepts needed to be taught a few times beforash
able to grasp the conceptd.] However, once he understood th@oept, he was able to retain
it. (Id.) His IEP allowed integrated g¢eaching services for math and English and he attended
psychological counseling services in a smedugp once a week for 30 minutesd.] The ALJ
also notedn-school testing showed a Verbal Comprehension IQ score of 108, a Processing
Speed IQ score of 88nd a Full Scale 1Q score of 1,0@acing him in the avege of intellectual
functioning. (T. 266-67. School psychologist Dr. Appelbaum concludeslpossessed an

average overall cognite ability with memory compogs in the averagm-high-average range
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and recommended integratedteaching services for Engfid.anguage Arts and mathematics.
(T. 258-62)

The ALJnoted Dr. Stramenga’s repdhniatalthough T.J.B. was hyperactive throughout
the January 2013 examination, he was cooperdteseglated in an aggppropriate manner, his
cognitive functioning appeared to be in the average range, and hig mmighdgment was age-
appropriate. (T. 24-26, 347-50.) The ALJ also cited Dr. Berger’s report indicafirigy had
restless motor behavior, but was cooperative with an age-appropriate mantetimagf, neormal
posture, appropriate eye contact, intelligible and clear speech, full rdage afithymic mood,
and coherent ahgoaldirected thought process. (T.24-26, 317-26.)

The ALJcited pediatrician records indicagj T.J.B. was doing fine in school with no side
effects, no behavioral problems at home or school and, although he haansshdeping,
medication helped(T. 2426, 29, 355-85.) The ALJ contrasted these recordsRiatimtiff's
reportthat T.J.B. had not been taking any medications throughout the summer and was doing
poorly in school, not focusing or following directions at home or school, was very emotional,
and was wetting the bedT. 24-26, 45-47.)Dr. Hardenotedhere-prescribed ADD (“attention
deficit disoder”) medication and recommended T.J.B. take it year-round. (T. 24-26, 373-85.) A
subsequent treatment note icatiedT.J.B. was doing better in school with no behavioral issues
and his grades were above 93. (T. 376.)

The ALJalsonoted none of the examining or treating sources indicated T.J.B. had any
serious problems in his current intellectual functionthgre was no evidence of any sigraint
speech or language delays dnd.B. was able to answer all questions without any difficulties at
the heamgand was 100 percent ifiigible. (T. 2426.) The ALJ also took note of (a)

Plaintiff's report thafl.J.B. needed some assistance and reminders to complete tasks at home,
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however he was otherwise able to brush his teeth, comb his hair, wash by himbglf, eat
himself, help perform chores, and get to school on time|éitiff's report thafl.J.B. had
limited ability to pay attention and stitdka task, finish things he started, or complete chores
most of the time, however he was able to complete his homework and work ordamtafes
projects,and(c) T.J.B!s gpparent abilityto sustain concentration long enough to watch
television, play video games, and use a laptop computer. (T. 24-26, 139-50, 205-06.)

The ALJconcludedhe StateAgency medical opions that T.J.B. had norte-marked
limitations inthedomain of acquiring and using informatiasere totally inconsistent with the
objective medical evidence and reports of his functioning. (T. 24-25, 70-77, 8T82ALJ
also concludethe State Aency medical opinions that T.J.B. had less than marked limitation in
attending and completing tasks were consistent with the objective evidence ansl oéport
T.J.B.’s functioning. (T. 26, 70-77, 87-92.)

Plaintiff contends the opinions of Drs. Stramenga and Berger directly cahtizaali
ALJ’s statement that none of tegamining or treating sources indicated T.J.B. has any serious
problems in his current intellectual functioning. (Dkt. NoaiB T. 24.) Whilethis may be a
misstatement on the part of the Altle Court finds any error by the ALJ in making this
statement to beharmlessas it would not have changed the outcome of the casewiberry v.
Comm’r of Soc. Secl4-CV-0880 (TIM/TWD), 2015 WL 5257130, at *8 (N.D.N.Y. Sept. 9,
2015). It is clear from the ALJ’s decision and her explanafior the weight she afforded to
various opinions of record that she was aware of the consultative examiners’ opigadsige
Plaintiff's limitations and properly considered them in making her findings. (B319-As

Defendant argues, the Alpdoperly considered the opinions of record aexplained the weight
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given to each of them, including her reliance on the objective clinical findings .&.&
treating pediatrician and school psychologist Ms. Appelbaum. (Dkt. Nat 223; T. 19-23)
Further, while the consultative opinions do indicate T.J.B. has some limitations, they do
not appear to support a finding of marked limitationsither of the two domains Plaintiff
addresses in her memorandum of law, nor do they support Plaintiff sstjangument that the
ALJ’s functional equivalency analysis is not supported by substantial evidence. (d6,334¢-
50.) A review oftreatment notes 2015from Dr. Hardealsosupports the ALJ’s analysis and
her conclusions that T.J.Bas doing well on his medication, contrary to Plairdiffarious
reports. (T.355-56, 373-77.) Finally, though it does not appear to be explicitly addressed by the
ALJ in her decision, a teacher’s questionnaire dated March 26, 26dbsecond grade teacher
CynthiaSdiller, who taught T.J.B. from September 2013 to April 2@ibted aserious problem
expressing ideas in written form within the domain of acquiring and using infonmatth
noneto-obvious problems in otheactivities within this domairand no ratinggivenfor the
other domains including attending and completing tasks, interacting and reldtirgtvers, and
caring for himself. (T.2331.) Afirst quarterreport card for the 2013-2014 school year
indicatedT.J.B. continued to struggle with sight word recognition and basic math facts, benefited
from individual assistance from an adult to complete his work, and had not returned most
homework assignments. (T. 241.) Inthe second quarter, he had shown improvement in his
ability to focus on hisvork and classroom instruction, but had misse@®f387 homework
assignments.Id.)
For the reasons cited by the ALJ and argued by Defendant, the ALJ’s functional

equivalency finding, including her conclusions that T.J.B. has less than markeddimiicine
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domains of acquiring and using information and attending and completing tasks, is supyporte
substantial evidence.

ACCORDINGLY , itis

ORDERED that Plaintiff's motion for judgmentrothe pleadings (Dkt. No. ]1is
DENIED; and it is further

ORDERED that Defendant’s motion for judgment on ffleadings (Dkt. No. 1)2s
GRANTED; and it is further

ORDERED that Defendant’s decision denying Plaintiff disability benefits is
AFFIRMED , and it is further

ORDERED that Plaintiff's Complaint (Dkt. No. 1) iBISMISSED.

Dated:May 31, 2018

Syracuse, New York % é Z %_

Therese Wlley Dancks
United States Magistrate Judge

18



