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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

JOHN DOE, a fictitious name

Retitioner,
V. 1:17€V-1005
(GTSLCFH)
HOWARD ZUCKER, M.D., in his official capacity as
Commissioner of Health of the State of New York,
Respondent.
APPEARANCES: OF COUNSEL.:
O’CONNELL & ARONOWITZ JEFFREY J. SHERRINESQ.
Counsel for Btitioner DANIELLE HOLLEY TANGORRE, ESQ.
54 State Street, 9th Floor MICHAEL Y. HAWRYLCHAK, ESQ.
Albany, NY 12207
CONSTANTINE CANNONLLP ROBERT LOUISBEGLEITER ESQ.
Counsel for Respondent GARY MALONE, ESQ.
335 Madison Avenue, 9th Floor HARRISON McAVOY, ESQ.
New York, NY 10017 MARGAUX POUEYMIROU, ESQ.

MATTHEW J. KOENIG, ESQ.
NOELLE M. YASSO, ESQ.

GLENN T.SUDDABY, Chief United States District Judge

DECISION and ORDER

Currently before the Court, in this action filed by John DPetitionef’) againstDr.
Howard Zucker, Commissioner of Health for the State of New Y{dRlesponderi}, is
Respondersg motionto dismiss Petition& AmendedVerified Petitionfor lack of subject-
matter jurisdiction pursuant to Fed. R. Civ. P. 12(b)(1) and (h)(3) and for judgment on the
pleadings pursuant to Fed. R. Civ. P. 12(c). (Dkt. No.)186r the reasons setrfio below,

Respondent’s motion is denied.
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RELEVANT BACKGROUND

A. Petitioner's Amended Verified Petition

Generally, in hidmendedVerified Petition Petitioner asserts four claims: (1) a claim
that Respondent has violated the Americans with Disabilities Act (“ADA”), £Q) § 12132,
because relevant regulations promulgated by the New York B¢p@tment of Health (“DOH")
discriminate against persons with mental disabilities by (a) deprilvargof their right to
choose to live in a transitional adult home (“TAH"), (b) forcthgmto accept accommodation
in a residence other than the TAHtbéir choice, and (c) forcing persons in hospitals, nursing
homes, or other undesirable or unsuitable housing to remain living in such situatioss thgai
desires; (2) a claim that Respondent has violated the Rehabilitation Act of 18d3babke
same discriminatory conduct underlying his First Claim; (3) a claim that Respdrateviolated
the Fair Housing Act because the releva@H regulatios deny him the housing of his choice
based on his mental disability; and (4) a claim thaDi®&l regulation is arbitrary, capricious,
and irrational. (Dkt. No. 161 [AmVerified Petition].)

B. Parties’ Briefing on Respondent’'sMotion to Dismiss

1. Respondents Memorandum of Law

Generally, in his motion, Respondent argues that the Court lacks subjbet-
jurisdiction over Petitioner’s claims because those claims have been mootedriychanges in
theDOH regulation at issue that explicitlYl@av TAHs to apply for a waiver of the relevant rule
barring persons with serious mental ilinesses from being admittetlAbl & that TAH is over
the allotted capacity for such persons where the person seeking to be admitted to thasTAH

formerly a reglent of a TAH. (Dkt. No. 186, at 17-23 [RespentisMem. of Law].)
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Respondenfurtherargues that, because Petitioner has lived (and, in fact, currently lives) in a
TAH, he would be able to benefit from such a waiver if he chose to leave the TAHand la
wanted to return, and thus there remains no outstanding injury or issue to be remedied in this
case. Id.)
2. Retitioner’s Opposition Memorandum of Law

Generally, in opposition to Respondent’s motion, Petitioner malearguments. (Dkt.
No. 190, at 8-22 [Petitioner's Opp’n Mem. of LawF)rst, Petitioner argues that the Court’s
previous determination (in its Decision and Order of July 20, 2@B8his claims are not moot
is the law of the casand there has been sabstantive change in the law that would warrant
revigting that finding because the recent amendments to the re@@ttregulation did not
actually alter the State’s preexisting power to grant discretionary waifldrat 814.) More
specifically, Petitioner argues that th®H regulations already included a waiver provision (18
N.Y.C.R.R. § 487.]) that would have allowed the same discretionary waiver to the TAH
policy that was encompassed by the recent amendment (atidethatent amendment actually
acknowledges that its powsrdrawn from 18 N.Y.C.R.R. § 487.3]) (Id.) Petitioner also
argues that (a) the amended policy does not guarantee that all waivers will bé @rantather
continues to make the grantingdmnialdiscretionary foDOH decisionmakers), and (b) the
amended policy does not allow prospective residents to seek a waiver but requiresréigm t
on the operator of the TAH to seek suchaveron their behalf, with no requirement that the
operator do so.lqd.) Petitioner thus argues that the amendmenxdB's regulations do not

constitute anaterialchange in the law.
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Second, Petitioner argues that, to the extent that Respondent may asBédtihais a
policy of granting all requested waivers under the amended regulation, such an undocumented,
informal policy cannot suffice to moot his claimgd. @t 1422.) More specifically, Petitioner
argues that (a) Respondent has not provided any evidence of such a policy, (b)ttia et
policy is informal means that it could change at any time, (c) Petitioner will be haxreedf
suchapolicy does exist because he will be required to go through extra steps to obtain the same
benefits as persons who do not have a mental illness and there would be a delay inyhiig abilit
enter a TAH due to these extra steps, (d) there is nothing in the regulation or any ipfadicyal
that would require a TAH to seek a waiver on his behalf should he choose to leave his current
TAH and wish tdater return, and (e) the regulation, notwithstanding any informal policy to
grant waivers, still would not allow him to move directly from his current TAH to ardiife
TAH should he wish to do sold()

3. Respondents Reply Memorandum of Law

Generally, in reply to Petitioner’s opposition, Respondent makes two arguments. (Dkt.
No. 191, at 5-14 [Respondent’s Reply Mem. of Law].) First, Respondent argues that the law-of-
thecase doctrine is inapplicable hdrecause the Court never ruledtbaissue now presented
in its Decision and Order of July 20, 2018; in that Decision and Order, the Court ruled that
Petitioner has standing based on his original Petition, but the Court is now considering the
Amended Petition and the newly amend@&dH regulation that explicitly provides a waiveid.(
at 57.) Respondent also argues that the lawhefease doctrine should nonetheless not be used
to foreclose reconsideration of subjea#tter jurisdiction because such jurisdictisran

essential prerequisi to the Court’s ability to decide Petitioner’s claimil.)(
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Second, Respondent argues that Petitioner has failed to meet his burden to shois that he
likely to be negatively affected by tiOH regulations in light of the recent waiver
amendments.Id. at 714.) More specifically, Respondent argues that (a) there is no indication
that Respondent would return to denying persons such as Petitioner the ability to be kadmitte
to a TAH in light d the new waiver provision, and thus this new course tbracs a legitimate
cessation of the regulatory practice Petitioner challenges, (b) Petitioneothelleged any actual
intention to engage in conduct that would be barred by the regulations (i.e., leaving the TAH and
then returning, or transferring to another TABRDA merely speculative statements that he has
thought about potentially moving in the future (without any real plan to do so) do not suffice to
establish an imminent injury, (c) Petitier has not alleged a credible threat thaDié1
regulation would bar him from moving or that any delay caused by the waiver procedure would
cause him a legally redressable injury, and (d) Petitioner has offered nothing to sugpport hi
interpretation of the regulations as barring him from moving directly to another fo&idHis
current TAH (e.g., that such a move would not qualify for a waivéd)) (

I. GOVERNING LEGAL STANDARDS

A. Legal Standard Governing a Motion to Dismiss for Lack ofSubjectMatter
Jurisdiction

“It is a fundamental precept that federal courts are courts of limited juesdic®wen
Equipment & Erection Co. v. Kroge#37 U.S. 365, 374 (1978). Generally, a claim may be
properly dismissed for lack of subjediatter jurisdiction where a district court lacks
constitutional or statutory authority to adjudicateNtakarova v. United State201 F.3d 110,

113 (2d Cir. 2000). A district court may look to evidence outside the pleadings when resolving a

motion to dismiss for lack of subjestatter jurisdiction.Makarovg 201 F.3d at 113. The
5
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Plaintiff bears the burden of proving subject-matter jurisdiction by a preponderathee of
evidence.lId. (citing Malik v. Meissner82 F.3d 560, 562 [2d Cir. 1996]). When a court
evaluates a motion to dismiss for lack of subjeetter jurisdiction, all ambiguities must be
resolved and inferences drawn in favor of the plainéffrecchione v. Schoolman Transp. Sys.,
Inc., 426 F.3d 635, 638 (2d Cir. 2005) (citiMakarova 201 F.3d at 113).

B. Legal Standard Governing Motions for Judgment on the Pleadings

“After the pleadings are closed . . . a party may move for judgment on the pleadings.”
Fed. R. Civ. P. 12(c). A motion for judgment on the pleadings pursuant to Fed. R. Civ. P. 12(c)
is governed by the same standard governing a motion to dismiss for failure to state a claim
pursuant to Fed. R. Civ. P. 12(b)(laggette v. Dalsheiny09 F.2d 800, 801 (2d Cir. 1983).

It has long been understood that a dismissal for failure to state a claim upon \wsich re
can be granted, pursuant to Fed. R. Civ. P. 12(b)(6), can be based on one or both of two grounds:
(1) a challenge to the "sutfency of the pleading” under Fed. R. Civ. P. 8(a)(2); or (2) a
challenge to the legal cognizability of the claidackson v. Onondaga C¥49 F. Supp.2d 204,
211 nn. 15-16 (N.D.N.Y. 2008) (McAvoy, J.) (adopting Report-Recommendatide novo
review).

Because such dismissals are often based on the first ground, some elaboratiorgregar
that ground is appropriate. Rule 8(a)(2) of the Federal Rules of Civil Procedures ¢aaira
pleading contain “ghort and plairstatement of the claishowingthat the pleader is entitled to
relief.” Fed. R. Civ. P. 8(a)(2) [emphasis added]. In the Court’s view, this tenswedne

permitting a “short and plain statement” and requiring that the statement “staowgfitittement
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to relief is often at the heast misunderstandings that occur regarding the pleading standard
established by Fed. R. Civ. P. 8(a)(2).

On the one hand, the Supreme Court has long characterized the “short and plain”
pleading standard under Fed. R. Civ. P. 8(a)(2) as “simplified” @perdl.” Jackson549 F.
Supp. 2d at 212 n.20 (citing Supreme Court case). On the other hand, the Supreme Court has
held that, by requiring the above-described “showing,” the pleading standard under Fed. R. Civ.
P. 8(a)(2) requires that the pleading emmia statement that “give[s] the defendait notice of
what the plaintiff's claim is and the grounds upon which it resla¢kson549 F. Supp. 2d at
212 n.17 (citing Supreme Court cases) (emphasis added).

The Supreme Court has explained that gachmoticehas the important purpose of
“enabl[ing] the adverse party to answer and prepare for trial” and “fgaigha proper decision
on the merits” by the courtlackson549 F. Supp. 2d at 212 n.18 (citing Supreme Court cases);
Rusyniak v. Gensing29 F. Supp. 2d 203, 213 & n.32 (N.D.N.Y. 2009) (Suddaby, J.) (citing
Second Circuit cases). For this reason, as one commentator has correctigdyliser‘liberal”
notice pleading standard “has its limits."Mdore’s Federal Practic& 12.34[1][§ at 1261 (3d
ed. 2003). For example, numerous Supreme Court and Second Circuit decisions exist holding
that a pleading has failed to meet the “liberal” notice pleading stanBarsiniak629 F. Supp.
2d at 213 n.22 (citing Supreme Court and Seconcu€icases)see also Ashcroft v. Ighal29
S. Ct. 1937, 1949-52 (2009).

Most notably, irBell Atlantic Corp. v. Twombjyhe Supreme Court reversed an
appellate decision holding that a complaint had stated an actionable antitrusirai@ini5s

U.S.C. § 1.Bell Atlantic Corp. v. TwombJ\b50 U.S. 544 (2007). In doing so, the Court
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“retire[d]” the famous statement by the CourQaonley v. Gibson355 U.S. 41, 45-46 (1957),
that “a complaint should not be dismissed for failure to state a claim undggeears beyond
doubt that the plaintiff can prove no set of facts in support of his claim which would emtitle hi
to relief.” Twombly 127 S. Ct. at 560-61, 577. Rather than turn orcdineeivabilityof an
actionable claim, the Court clarified, thfair notice" standard turns on tipausibility of an
actionable claim.d. at 555-70. The Court explained that, while this does not mean that a
pleading need “set out in detail the facts upon which [the claim is based],” it doeshatthe
pleadingmust contain at least “some factual allegation[$dl” at 555. More specifically, the
“[flactual allegations must be enough to raise a right to relief above the specldaél [to a
plausible level],” assuming (of course) that all the allegatiotisarcomplaint are trued.

As for the nature of what is “plausible,” the Supreme Court explained thatdfad kbas
facial plausibility when the plaintiff pleads factual content that allows the couravottie
reasonable inference that the defendshable for the misconduct alleged&shcroft v. Igbal
129 S. Ct. 1937, 1949 (2009). “[D]etermining whether a complaint states a plausible claim for
relief . . . [is] a contexspecific task that requires the reviewing court to draw on its judicial
experience and common sense. . .. [W]here the well-pleaded facts do not permit th@ court
infer more than the mere possibility of misconduct, the complaint has alleged—butdt has
show[n]-that the pleader is entitled to reliefigbal, 129 S. Ct. at 1950 (internal quotation marks
and citations omitted). However, while the plausibility standard “asks for moratslaeer
possibility that a defendant has acted unlawfullg,, it “does not impose a probability

requirement.” Twombly 550 U.S. at 556.
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Because of this requirement of factual allegations plausibly suggesting asmeanitto
relief, “the tenet that a court must accept as true all of the allegations containeadamiplaint
is inapplicable to legal conclusions. Threadbare recitalseoglements of a cause of action,
supported by merely conclusory statements, do not suffighdl, 129 S. Ct. at 1949.
Similarly, a pleading that only “tenders naked assertions devoid of further factaacenient”
will not suffice. Igbal, 129 S. Ct. at 1949 (internal citations and alterations omitted). Rule 8
“demands more than an unadorned, the-defendant-unlavifatipedme accusation.’ld.
(citations omitted).
1. ANALYSIS

After careful consideration, the Court answers the question of whether it has-subject
matter jurisdiction over Petitioner’s clairfend whethePetitionerhas adequately plelibject
matter jurisdiction) in the affirmativi®r the reasons stated Retitioner’sopposition
memorandum of law. (Dkt. No. 190 [Petitioner's Opp’n Mem. of Law].) To those reasons, the
Court adds the following analysis.

As an initial matter, the Court notes that Respondent appears to make interchahgeable
jurisdictional requirements of standing and mootness throughootemsranda.SeeFriends of
the Earth, Inc. v. Laidlaw Environmental Servs. (TOC),, 1528 U.S. 167, 190 (2000) (noting
thatthe assessment of an injury under the standing anahgimaotness are separate and
distinct; “there are circumstances in which the prospect that a defendant wileenfag
resumé harmful conduct may be too speculative to support standing, but not too speculative to
overcome mootnesg” BecausdRespondent appears to argue both that (a) Petitioner’s claims

have been mooted by DOH'’s voluntary cessation of the portion of the DOH regulations that

9



Case 1:17-cv-01005-GTS-CFH Document 197 Filed 11/30/20 Page 10 of 22

Petitioner challenges, and (b) Petitioner has not shown that he still has standing tdigursue
claim because hean no longer show a sufficiently imminent threat of injaimg Court will
address both standing and mootness separately in this Decision and Order.

Additionally, in his reply memorandum of law, Respondent cites evidstaehed to
Petitionefs opposition memorandum of law as proof that DOH has been granting all requests for
waivers that have been submitted since the regulations were clarified and dmheridg the
course of this litigation, and argues that this evidence suppodsguisienttiat no case or
controversy or nonspeculative injury remains at issue in this litigation. Howevemtinefigds
this evidence unpersuasive for two reasons.

First, such anecdotal evidence, even if it shows the existence of a policy, in no way
means eitlr that the policy could not be changed Ettartime or that Petitioner is not required
to go through extra steps to obtain the same benefits as persons who do not have a mental illness

Second, evegetting aside thse facs, although the Court may consider extrinsic
evidence when assessing subjaettter jurisdiction even at the motibmrdismiss staget is
reluctant toplacegreat importance on the evidence submitted by Petitatrters stage in the
litigation because Respondetit notsuomit any extrinsic evidence in support of his own
motion, and thus his motion is more-properly construed as being only a facial motion pursuant to
Fed. R. Civ. P. 12(b)(1)SeeCarter v. HealthPort Technologies, LL822 F.3d 47, 56 (2d Cir.

2016) (distinguishing between the different coursfesctionthe court should take depending on
whether the motion is a facial or a fdi@sed motion) Specifically, in order to make a fact
based motion, Respondent would have needed to proffer evidence beyond the pleadings, which

would have in turn triggered a requirement for Petitioner to submit contrary evidenee if t

10
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evidence submitted by Respondent created an issue of fact as to the existencetehsattiejec
jurisdiction. See Carter822 F.3d at 57. However, Respondent did not submit any evidence
with either his motion or his reply memorandum of law. Thus, Respondent’s motiames
properly construed as beifacial in naturethat is,based solely on the Amended Verified
Petition and“[t]he task d the district court is to determine whether the Pleading ‘alleges facts
that affirmatively and plausibly suggest that the plaintiff has standing to &g 'that a case or
controversy remainsCarter, 822 F.3d at 56.

As a result, although the Court has reviewed the evidence submitted by Petitiwitler, it
still assess whether the facts alleged by Petitioner plausibly suggest the exisserigeadt
matter jurisdiction

A. Mootness

Article 11l of the United Stated Congition allows courts to decide only “Cases” and
“Controversies”; a court has no jurisdiction to decide legal disputes or expound on theéHaw i
absence of a case or controvergyready, LLC v. Nike, Inc568 U.S. 85, 90 (2013). The
Supreme Court lkamade clear that “an ‘actual controversy’ must exist not only ‘at the time the
complaint is filed,” but through ‘all stages’ of the litigatior&lready, LLG 568 U.S. at 90-91
(quotingAlvarez v. Smithb58 U.S. 87, 92 [2009]). “A case becomes mamtdtherefore no
longer a ‘Case’ or ‘Controversy’ for purposes of Article-Hlvhen the issues presented are no
longer live or the parties lack a legally cognizable interest in the outcomkeady, LLG 568
U.S. at 91 (quoting/lurphy v. Hunt455 U.S. 478, 481 [1982]). “No matter how vehemently the
parties continue to dispute the lawfulness of the conduct that precipitated shé,|Hve case is

moot if the dispute ‘is no longer embedded in any actual controversy about the plaintiffs’
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particular legalights.” Already, LLG 568 U.S. at 91 (quotinglvarez 558 U.S. at 93);
American Freedom Defense Initiative v. Metropolitan Transp. A8fh F.3d 105, 109 (2d Cir.
2016) (“A case becomes moot only when it is impossible for a court to grant anyaffeloef
whatever to the prevailing party.”).

Where the argument of mootness comes from the defendant’s voluntary cesséaton of t

allegedly wrongful behavior, that defendant “’bears the formidable burden of showinigighat

absolutely clear the alledly wrongful behavior could not reasonably be expected to recur.”
Already, LLG 568 U.S. at 91 (quotingriends of the Earth, Inc528 U.Sat 190). “[C]ourts
will find a case moot after a defendant voluntarily discontinues challenged conduct ¢yt if
can be said with assurance that there is no reasonable expectation that the alltimd will
recur’ and ‘(2) interim relief or evemhave completely and irrevocably eradicated the effects of
the alleged violation.”” American Freedom Defense Initiatj\&l5 F.3d at 109 (quotirgty. Of
Los Angeles v. Davig40 U.S. 625, 631 [1979]). In determining whether the conduct has
ceased, “[he relevant question is whether the defendant’s conduct has been ‘sufficitartdd al
SO as to present a substantially different controversy from the one’ that extirsied w suit was
filed.” American Freedom Defense Initiath\&l5 F.3d at 109 (quotinigamar Advertising of
Penn, LLC v. Town of Orchard Park, New Y,8&6 F.3d 365, 378 [2d Cir. 2004]).

As an initial matter, the Court finds that the afwthe-case doctrine is not applicable in
this situation. Although the Court did previously render findings on whether Petitioner’s claims
were mooted by the decision to allow him to return to Oceanview Manor, it did not explicitly

consider the effect of any waiver provision on that finding. (Dkt. No. 51, at 21-22 [Decision and

Order filed July 20, 2018].) In particular, there appears to have been no indication ih@tthe

12
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was applying any waiver provision or policy to relevant individuals at the time the Court
previously found that the case was not mbetause there was still a possibility tRatitioner

would suffer the same harm if he chose to again |@meanviewin the future. (Dkt. No. 51
[Decision and Order filed July 20, 2018].) The subsequent application of the waiver provision to
individuals who had previously resided in TAHs creates a different situationvtietrwas

presented to the Court at that tim&s a result, the Court declines to apply-the-of-the-case
doctrine, but rather considers all of the allegations and law now presented asipannaftion.

Petitioner argues that his claims are not moot because, although he has been living at
Oceanview Manor since October 31, 2017, pursuant to a temporary restrag@ngloere is
still a legitimate danger that he could be prevented from returning to Oceanview Mangr or
other TAH should he choose to leaWeeanview Manortaany point in the futurePlaintiff
argues thathis danger exists despite the ability toaobta waiver undet8 N.Y.C.C.R. §
487.4(e)(3)(i)because (a) such waiver is discretionary and there is no guarantee that DOH will
grant waivers for all individuals who want to return to a TAH, (b) the waiver musiugghsby
the operator of a TAH andékhe is no obligation on a TAH to seek a waiver for any individual
who wants one, and (c) the waiver process imposes additional burdens on persons on the basis of
their mental conditions and would result in a delay in placement into a TAH.

The amended pwision relied on by Respondent, 18 N.Y.C.C.R. § 487.4(e)(3)(ii), states
that “[tlhe operator may admit the prospective resident only when the mental vadlidtion
concludes the individual: (a) is not a person with serious mental iliness; or (b) soa pith
serious mental iliness, but the individual is a former resident of a transitional achgtamd the

operator obtains a waiver approved by the Department pursuant to subdivision (g) of section

13
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487.3 of this Part.” 18 N.Y.C.C.R. § 487.4(e)(3)(ii). Thus, as Petitioner argues, the amended
portion of the regulation specifically references (and relies on) 18 N.Y.C.C.R. § 4&&3(g)
authority for granting a waiver in such circumstances.

Section 487.3(g)(1) states the following: “[u]pon request by the operator, the department
may waive nonstatutory requirements of this Part. An operator must request andweitieine
approval prior to instituting any alternative.” 18 N.Y.C.C.R. § 487(3Jg)The Court notes that
the relevanpart of this section has been in effect since at least January 16, 2013, the hiene of t
most recent amendmehtConsequently, the ability of an operator to seek a waiver of any
nonstatutory requirement of Part 487 existed at all times throughout this la¥sa#use it
appears that the prohibition on admissions of persons that would increase the mehtal healt
census of a TAH over 25-percent or more of the resident population is regulatory (i.e.,
nonstatutory), Petitioner is correct that 18 N.Y.C.C.R. 8§ 487.3(g)(1) would have allowed the
DOH to consider and grant a waiver of that requirement for an individual who had previously
been a resident of a TAélvenbefore the DOH enacted8 N.Y.C.C.R. § 487.4(e)(3)(ii). Thus,

18 N.Y.C.C.R. 8§ 487.4(e)(3)(irepresents a clarification of the ldar this specific context
rather than a material change to it

Regardless of whether the law changed in any material respect, it is urdiisptie
parties that the DOH has altered its behavior during the course of this litigmatiat it now
grantswaivers of the mental health census limitationTAHs to persons who have previously

been residents of a TAKBomething which it did not do previously. The evidence provided by

1 The Court notes that 18 N.Y.C.C.R. 8§ 487.3(g) was recently amended through emergency
rulemaking in August 2020; however, those amendments did not include or alter the specific
relevant language from 18 N.Y.C.C.R. § 487.3(g)(1).

14
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Petitioner with hiopposition memorandum of law indicates that all waivers that have been
requested by TAHs on behalf of individuals with a serious mental illness who were pisevious
residents of a TAHhat complied with the requirementsid N.Y.C.C.R. § 487.4(e)(3)(ihave
beengranted. (Dkt. No. 190, Attach. 4, at 2-4; Dkt. No. 190, Attach. 5, at 6-7.)

However, regardless of changes made to Respondent’s and the DOH'’s policies and
actions, [gtitioneris correct that there is no guarantee that a waiver would be approved as a
matter of course in the future should he leave Oceanview Manor and then wish taoraturn t
TAH. AlthoughPetitioner submitte@vidence that the DOH has been granting waivers since the
issuance of the policy clarification, the Court cannot ignore the fact that theodeafisvhether
to grant a waiver under the regulations is entirely discretionary to the DOH. Given this
discretion, there is simply nothing to prevent the DOH from declining to grant requests for
waivers if this case is dismisse8ee Mhay Mgmt, Inc. v. Cty. of Nassa®d9 F.3d 581, 603-04
(2d Cir. 2016) (stating that a defendant asserting mootness based on voluntary compliance must
show that it is absolutely cleathe allegedly wrongful behavior could not reasonably be
expected to recur,” and that such burden is bsitingent” and “formidable” emphasis in
original). This discretion leads to uncertainty. As the Court previously recognizee, thbes
is nothing to suggest that the government is bound to continue to follow a course of conduct
(such as the absenogany evidence that a change of leadership could not result in different
decisions of the sort a petitioner is contesting), the government does not meet its heavyburden t
show mootness as a result of voluntary cessation. (Dkt. No. 5128t [Z®cisio and Order
filed July 20, 2018] [“Were the Court to dismiss Petitioner’s claims regarding thedd@H

OMH regulations, other than through the exercise of the burdensome right to recommence
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litigation, there might be no legal remedy for Petitioner to punsuhe event DOH and OMH
(through a change in leadership or policy) later decide not to allow Petitioner ferti@n®turn
to a transitional adult home of his choosing.”A} a result, the Court finds that Plaintiff's
claimshave nobeenmootd by Defendant’s actions.

B. Standing

Respondent’s arguments about standing relate to whether there remains an-ajciry-
that is sufficiently immediateAn injury for the purposes of standing must be “concrete and
particularized” and “actual or imminent, not ‘conjectural’ or ‘hypothetical.tijan v. Defenders
of Wildlife, 504 U.S. 555, 560 (1992). An allegation of future injury may suffice if the
threatened injury is “clearly impending,” or there is a “substantial risk’ thataine will
occur.” Clapper v. Amnesty Int'l USA68 U.S. 398, 441 n.5 (2013ge also Carver v. City of
New York 621 F.3d 221, 228 (2d Cir. 2010) (“To establish standing to obtain prospective relief,
a plaintiff must show a likelihood that he will be injured in the future.”). The likelihoodtoféd
injury must be “real and immediate,” though it need not be cer&tiain v. Ellison356 F.3d
211, 215-16 (2d Cir. 2004). “At the pleading stage, standing allegations need not be crafted with
precise detail, nor must the plaintiff prove his allegations of injuBaur v. Venemar852 F.3d
625, 631 (2d Cir. 2003) (citingujan, 504 U.S. 561.)Specifically, “[a]t the pleadig stage,
general factual allegations of injury resulting from the defendant’s condycsunfece, foron a
motion to dismiss we presume that general allegations embrace those specific facts that ar
necessary to support the claimCarter, 822 F.3d at 56 (emphasis in original).

As an initial matter, the Court notes thadny of the allegations relied on by Petitioner in

support of his assertion of continued standing were raised in his opposition memorandum of law,
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but do not actually appear in his Amendéstified Petition. (Dkt. No. 190, at 7, 19-22
[Petitioner's Opp’n Mem. of Law].Petitioneracknowledgeghat he currently resides at
Oceanview Manor as a result of a previous court order. (Dkt. Naatlfj160, 6ZAm. Verified
Peition].) However, he does not specifically provide any factual allegations about the waiver
provision in the regulations or about what would happen if he were to wish to move to another
TAH or leave Oceanview Manor and subsequently wish to return to a TAH.

The Court finds that, under the circumstances, it is appropriate to consider all of
Petitioner’sallegations (including those made with more detail in his opposition memorandum of
law) when determining whether he has sufficiently alleged facts plausibly suggesting tha
standing exists. This litigation has been pending before this Court since September 2017 when i
was removed from the New York State Supreme Court. Both this Court and the New aterk St
Supreme Court have already had multiple occasions to consider issues related toidise inj
alleged by Petitioner, including those prospective injuries that Petitioner distusse
opposition memorandum of law (the most relevant of which is the possibility that he would not
be permitted to returrota TAH if he were to leave Oceanview MaifddOH denied a waiver
request on his behalf). (Dkt. No. 1, Attach. 8 [Decision of Acting New York State Supreme
Court Justice Kimberly A. O’Connor dated Aug. 3, 2017]; Dkt. No. 51 [Decision and Order filed
July 20, 2018]; Dkt. No. 81 [Decision and Order filed Jan. 4, 2019].) Thus, to say that Petitioner
has not alleged these harms sufficiently to make them part of the Court’s standysgsanal
simply because he has not spelled thenmegpticitly in the Amended Verified Petition would be
to ignore the entire course of this litigation. Additionally, Resporsiembtion makes it clear

that he iswvell aware that Petitioner has been allegingnability to return to a TAH in the future
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as aprospective injury based dine fact thaRespondent’s arguments revolve around Hoav
clarifications to the regulations related to granting waiwatgyatethe risk or likelihood that
Petitioner would be denied admission into a TAH in the future should he leave Oceanview
Manor. (Dkt. No. 186, Attach. 1 [Respondent’'s Mem. of Law].) As a result, the Court finds that
Respondent cannot credibly arghat he was unawagd the time he filed his motidhat
Petitioner had made sueliegations

To the extent tha®etitioner argues that there remains a sufficient likelihood of future
injury due to the fact that there is no guarantee that a TAH operiditeubmit a waiver request
on behalf of every former TAH resident that would like to returnTé\H, suchallegaion
cannot suffice to show standing because it is based on the contingent discretionary aations of
third party. See Himber v. Intuit, Inc10-CV-2511, 2012 WL 4442796, at *1 (S.D.N.Y. Sept.
25, 2012) (“It is well settled under Supreme Court and Second Circuit jurisprudenceriné the
no standing where a finding of harm is contingent on the discretionary decision of an
independent actor . . . whom the courts cannot control or predict.”).

More to the pointPetitioner argues that there is a sufficient likelihood of future injury
due to the fact that DOH (which is overseen by Respondéré capacity as the Commissioner
of Healthand thus not an independent third-party aéteasabsolute discretion over wther to
grant any request for waiver that is submitted on an individual's behalf, and thus there is no
guarantee that he would be granted a waiver even if he otherwise meets all itleenests for

re-admission to a TAH. As discussed above in Part Ill.A. of this Decision and OtHeugdi

2 Notably, in the Amendederified Petition, Petitioner alleges thRespondenis

responsible for both the promulgation of DOH regulations and administration of the DOH,
including its regulation of adult homes. (Dkt. No. 161, at { 5 (Menified Petition}])
18
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Petitioner presented some evidence BaH has begun to issue waivers to allow former
residents of TAHs with a serious mental iliness to be readmitted to a TAHtlsenbeginning of
this litigation, two facts standut: (1) DOH always had the power to issue such waivers pursuant
to 18 N.Y.C.C.R. § 487.3(g)(1), but it simply did not do so; and (2) regardless of the relevant
changes in the regulations, the decision of whether to grant a waiver in any individual
circumgance remains entirely within the discretion of DOFhe Court finds that the
discretionary nature of the waiver is sufficient to show that Petitioner dnadirsg for the
purposes of a motion for judgment on the pleadings.

Although it is not certain that Petitioner would be denied a waiver should one be
submitted on his behalf in the future, the fact that DOH has complete discretion to deay suc
waiver renders Petitioner’s allegation of prospective injury sufficiently remsative even in
the absence of any allegation tRatitionerhas current plans to move from Oceanview Manor.
Moreover, &hough the prospective injury is contingent on certain events occurring in the future
(i.e., moving from Oceanview Manor, subsequently wishing to return to a TAH, and being
denied a waiver by DOH to do so), that injury is not merely hypothetical gre¢iPetitioner
suffered it in the past and the discretionary nature of the waiver provides no graiarante
concrete indication thatehwould be granted such a waiver in the futadditionally, Petitioner
has alleged that he suffers from a serious mental illness, a fact that,Godhni's opinion,
increases the likelihood that he migigiainfind himself in an unstable housing positidBee
City of Los Angeles v. Lyon$61 U.S. 95, 102 (1983) (noting that “past wrongs,” while not
sufficient to show an ongoing case or controversy, are “evidence bearing on ‘whethés ther

real and immediate threat of repeated injuryNijcosia v. Amazon.com, In&34 F.3d 220, 239
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(2d Cir. 2016) (“Although past injuries may provide a basis for standing to seek money damages,
they do not confer standing to seek injunctive relief unless the plaintiff can demothsitatiee

is likely to be harmed again in the future in a similar way.”). As discussed above, the future
injury does not need to be certain, but merely there must be a sufficient likelihood thairthe i

will occur. The Court finds that, considering the standard applicable at the pleadgeys st
Petitioner has sufficiently met the burden to show that he has standing.

Notably, this case is distinguishable friyonsand the cases cited therein, in which the
Supreme Court found that allegations that a plaintiff could be arrested or sulypeatgdaper
behavior in the future due to their experience of such in the past were insufficienteio conf
standing for injunctie or declaratory reliefLyons 461 U.S. at 102-08 (citinQ’'Shea v.

Littleton, 414 U.S. 488 [1974] [likelihood that plaintiffs would face discriminatory actions by a
judge or administrative officials following a hypothetical future arrest anceputi®n was too
speculative]Rizzo v. Goodet23 U.S. 362 [1976] [the inability to show a policy of
discriminatory treatment of minorities by police rendered claims of injury basecdpentation

of future discriminatory treatment too speculativeglden v. Zuckler, 394 U.S. 103 [1969]
[finding no standing where plaintiff was no longer a Congressman apt to run for reelection and
thus it was unlikely he would again be subjected to the challenged statute, despitetioaasse
that he could be a candidate atngopoint in the future].) The series of events involved in those
cases (i.e., breaking a law in the future, having an encounter with police, and police using
improper tactics like chokeholds) were all extremely speculative. Here, howev@ourt is
addressing Petitioner’s daily living situation, and any action that would remove him from

Oceanview Manor triggers the likelihood of future injury, whether that removal were by his
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personal choice or the resultsime other circumstanc&ee Knife Rights v. Vand02 F.3d
377, 384 (2d Cir. 2015) (“The identification of a credible threat sufficient to satisfy the
imminence requirement of injury in fact necessarily depends on the particalanstances at
issue.”).

As a result the Court finds that the likelihood that the harm could arise in the future is
much less speculative hdren in the above casekdeed, because the waiver process is
entirely discretionanand there has been no actual guarantee that Petitioner would in fact be
granted a wiaer in the future should he require one, the Court is not convinced that so much has
fundamentally changed over the course of this litigation to justify a finding that standing no
longer exists. $eeDkt. No. 1, Attach. 8, at 5-6 [Decision of Acting N&erk State Supreme
Court Justice Kimberly A. O’Connor dated Aug. 3, 2017] [finding that the fact that the
regulations would prohibit Petitioner from moving to another TAH or returning to a TAH if he
chose to leave Oceanview at any point raised more tharely speculative harm because of
“the realities of mental illness, which make the likelihood of the harm alleged mbendea
possible than not” and there were no assurances from Respondents that the regulations woul
absolutely not be enforced against Petitioner in the future should the above circunestaetgs

In conclusion, although Respondent might be able to present evidence showing with
greater certainty that Petitioner has no real risk of future exclusion frokiHaatfa later stage of
this proceedings (such as on summary judgment) despite the discretionary nature of the waive
process the Court finds there are sufficient factual allegations at this stage todin@etitioner
has standing for the purposes of continuing to exercise subgtds jurisdiction over this

action

21



Case 1:17-cv-01005-GTS-CFH Document 197 Filed 11/30/20 Page 22 of 22

Lastly, to the extent that Respondent filed a motion for judgment on the pleadings
pursuant to Fed. R. Civ. P. 12(c), Respondent has not raised any arguments related to the legal
sufficiency of Petitioner’s claimséparate and apart from the issue of subjeter
jurisdiction). In the absence of aggecific argumentsf error in that respect, the Court declines
to essentiallysua sponteeview thelegalsufficiency of Petitioner’s claim@gain, separate and
apart from the issue of subjewiatter jurisdiction)

ACCORDINGLY , itis

ORDERED thatRespondent’s motion (Dkt. No. 186 DENIED.

/@,S?é@«

Glenn T. Suddaby
Chief U.S. District Judge

Dated:November 30, 2020
Syracuse, New York
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