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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK
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V. 1:18-CV-129§NAM/CFH)
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NORTHEAST, INC.,
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APPEARANCES:

Carlo Alexandre C. de Oliveira
Cooper, Erving Law Firm

39 North Pearl Street, 4th Floor
Albany, New York 12207
Attorney for Plaintiff

John V. Hartzell

Nolan & Heller, LLP

39 North Pearl Street
Albany, New York 12207
Attorney for Defendant

Peter Bennett
The Bennett Law Firm, P.A.
75 Market Street, Suite 201
Portland, Maine 04101
Attorney for Defendant
Hon. Norman A. Mordue, Senior United States District Court Judge:
MEMORANDUM-DECISION AND ORDER
INTRODUCTION
Plaintiff Brian J. Clark brings this aom under the Americansithr Disabilities Act
(“ADA"), 42 U.S.C. § 1210%t seq, Title | of the Civil Rights Act of 1991 (“Title 17), 42

U.S.C. § 19814, and the New York Statentdumn Rights Law (“NYHRL”), N.Y. Exec. Law
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§ 290et seq, asserting claims agatri3efendant Coca-Cola Beverages Northeast, Inc. for
disability discrimination, failuréo accommodate, and retaliatio(Dkt. No. 1). Now before th
Court are the parties’ cross nais for summary judgment. (DRYos. 44, 52). For the reaso
that follow, Plaintiff’s motion is derid and Defendant’s motion is granted.
. BACKGROUND'?
A. Employment History

Coca-Cola Refreshments USA, Inc. (“CQRmployed Plaintiffrom March 17, 2009
until September 29, 2017. (Dkt. Nos. 52-3, 1 1; 53-1, 1 1). Plaintiff worked at CCR’s Alk
Sales Center in a bargaining unit representeddayniters Union Local 294. (Dkt. Nos. 52-3

2;53-1, 1 2). The relevant terms and ctinds of employment for the employees in the

Albany bargaining unit are set forth in thell€otive Bargaining Agreement (“CBA”) between

Defendant and Local Unions No. 294, 31i7d 87 of the International Brotherhood of

Teamsters. (Dkt. Nos. 52-3, T 3; 53-1, 1 B) September 2017, Defendant purchased the
Albany Sales Center from CCR and agreed withTeamsters Union to honor the existing
terms of the CBA, including its seniority list. KD Nos. 52-3, 11 14, 15; 53-1, 1Y 14, 15). T|
seniority list defines the relative seniority riglotisevery bargaining member and is used in
determining preference when more than one eygd bids on an open position and the ordg

which employees select vacation time. (Dkt. Ngi53, { 16; 53-1, 1 16). The CBA containg

! The facts have been drawn from the parties’ L&de 7.1(a)(3) statements, (Dkt. Nos. 44-42, 524
and their responses and additional statements, (Dkt. Nos. 50-1, 53-1), and the parties’ attached
depositions, and declaratiorseé generallyokt. Nos. 44, 50, 52, 53). The Court notes that each of
parties’ Local Rule 7.1(a)(3) statements contain facts that cannot, by any fair standard, be clas
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undisputed. In sum, the parties abused the RUE)(3) process and presented alleged facts thaf are

plainly contradicted by other evidence in the recor otherwise present legal argument as “faq
requiring the Court to conduct an exhaustive review of the record. This is precisely the problg
Local Rule 7.1(a)(3) seeks to prevent. Counsel@vesed that future submissions in gross violation
Rule 7.1(a)(3) will not beonsidered by the Court.
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grievance and arbitration procedure through Whidargaining unit member can assert alleged

violations of the member’s seniority rights byfBedant. (Dkt. Nos. 52-3, 1 17; 53-1, 1 17).
B. Plaintiff's Injury and Medical Treatment

In March 2011, Plaintiff sstained a work-related back injury while working as a
delivery driver for CCR. (Dkt. No. 44-41, | 7Rlaintiff underwent spinal fusion surgery in
February 2012.14.). In October 2012, Plaintiff returnéd work as a member of the “Gener
Warehouse” team, and due to his seniority, Afaiwas able to succeasfy bid for a “Truck
Jockey” position with a 50-poundtling restriction to accompodate physical limitations
stemming from his back injury(Dkt. No. 44-41, 11 11, 18ee alsdkt. No. 44-22, pp. 62—
63). In January 2016, Plaintiffirgured his back while at worknd went back on medical lea
beginning January 9, 2016. (Dkt. No. 44-41, |1 13sé&d;alsdkt. No. 44-22, p. 34). When
Plaintiff went out on medical leavin January 2016, the seniority clause of the CBA protec
his seniority and employment for two years. (INos. 52-3, 1 10; 53-1, 1 10). Plaintiff neve
returned to work after higjury in 2016. (Dkt. Nos. 52-3, § 11; 53-1, { 11).

While on medical leave, PHaiff had a second backgery in February 2017 and

ed

U
=

gastric bypass surgery in June 2017. (Dkt. No. 44-41, 11 15, 16). In August 2017, Plainitiff

notified his physician that he “waiilose his full-time job as afanuary 2018 if [he] did not
have some kind of permanency [test].” (Dkt..[9@-10, p. 6). Plaintiff underwent a Functiof
Capacity Examination on September 15, 2017. (Dkt. No. 52-7). The evaluator conclude

Based on the results of this Fuocial Capacity Evaluation, | find
that this [ ] patient gave good castent effort. Mr. Brian Clark
presents with limitations in trunéctive range of motion as well as
limitations in hip/trunk féxibility and strength.He also presents
with decreased upper and lower extremity strength for functional
lifting, carrying, pushing and pulig activities as well as decreased
endurance to activity. At this pdiin time, Brian Clark does not
possess the required physical al@stto resume employment for
Coca Cola as a Driver/Delivergerson. There is a light duty
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position of Product Checker that may be available which he could

perform as he states this positioredaot require lifting, but this

has not been confirmed. Mr. Ckareports he hassumed physical

therapy, which will assist in rating some of I8 physical strength

and endurance for successful employment.
(Dkt. No. 52-7, p. 4). The evaluima assessed that Plaintiff coudd for one hour at a time, sta
for 30 minutes at a time, waflar 15 minutes at a time, antift 10lbs frequently, and 8lbs
constantly.” (d., pp. 3-4).

On November 22, 2017, a physician assistédred Plaintiff to return to work
beginning on December 6, 2017. (Dkt. No. 52{442). The note includes the following
restrictions: “Back to workight duty December 6, 2017. 100% temp. Disabled until®,2/6
2017. No pushing, pulling, lifting greatthan 20lbs occasionally.1d().

C. Reinstatement Efforts

On November 28, 2017, Plaintiff discusseddwsire to return to work on light duty
with Amy Johnson, Defendant’s Warehouserlsiger. (Dkt. No. 44-27, pp. 54-56). Ms.
Johnson told Plaintiff that there were no lightydpositions available at that time. (Dkt. No.
44-42, 11 86, 90; 50-1, 11 86, 90). Defendantrdahat its representatives sent Plaintiff a

letter on November 30, 2017 reminding him thisgtmedical leave would expire in January

2018, and contacted him by tel®ne on December 12, 201#twa further reminder, but

Plaintiff denies receiving these communicatio(iskt. Nos. 52-3, 1 68, 69; 53-1, 11 68, 69).

According to Defendant, Plaintiff was not infoethabout any available positions because th
were no positions that could “reasonably accadate Plaintiff's restriction of no pushing, nq
pulling and no lifting over 20 Ibsccasionally.” (Dkt. No. 442, 1 86, 90, 91; 50-1, 11 86,
90, 91).

From September 29, 2017 through Janud#ry2018, Defendant posted a number of

positions for bidding, but Plaintiff did not bid @amy of them. (Dkt. Nos. 52-3, § 21; 53-1,
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21). Specifically, Defendant posted warehouse positions on the following days: October
2017 (three positions), November 2, 2017 (Itiple positions”), and January 10, 2018
(“multiple positions”). (Dkt. No. 44-10, pp. 11-1B7-20). Plaintiff claims that he did not
apply to these positions because “Defendamesesentatives never advised him that such
positions were available for bidding.” (Dkt. No. 53-4,  &de alsdDkt. No. 44-2). Plaintiff

inquired about various other positions (i.e. ineeptchecker and sales), which he was told v

not available when he inquireb@ut them. (Dkt. Nos. 52-3, 11 34, 39, 11, 53-1, 11 34, 39),

Plaintiff did not apply for any noonion positions. (Dkt. Nos. 52-3, § 33, 11; 53-1, { 33).
On December 18, 2017, Plaiftiiied a grievance alleging that Defendant denied hin

the right to return to light dutywork and discriminated againsihidue to his disability. (Dkt.

No. 52-16, p. 2). Defendant denied Plaintiff's grievance on December 21, 2017, finding

violation of the CBA or evidencef discrimination. (Dkt. No52-17, pp. 2—3). Rocco Losavi

the business agent for the Teanstavcal 294, testified that thaion ultimately decided not to

help Plaintiff pursue his griemae before the labananagement panel because Plaintiff mad
threats of violence to Defendant’s pioyees. (Dkt. No. 44-28, pp. 90-91).
Pursuant to the CBA, Plaintiff’'s seniority siatand employment lapd in early Januar

2018, two years after Plaintiff initially went out on medical lea{i2kt. Nos. 52-3, {1 10, 11;
53-1, 11 10, 11). Then, on January 15, 2@18intiff presentec physician’s note to
Defendant, which updated P#if's work limitations:

This note is to verify that Mr Ban Clark is undemy professional

care. Effective 1/15/18, Mr Clark may return to work full time

(maximum of 10 hourger day, 50 hours per week) with the

following restrictions: No lifting greater than 50 Ibs, no repetitive

twisting or bending with lumbaspine, no climbing, no kneeling.

(Dkt. No. 52-18, p. 2).

On February 1, 2018, Defendant seraiitiff a terminaton letter, stating:
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This letter is in follow up t@ur conversation on January 17, 2018,

in which we discussed the statfsyour leave ohbsence and your

current medical restrictions. During our discussion it was advised

that based on your current medicastrictions you are unable to

perform the essential functions ofrdseneral Laborer role with or

without a reasonable e@mmodations. As you have exhausted all

leave options under the applicabbargaining agreement, your

separation has been processed effective February 1, 2018.
(Dkt. No. 52-26, p. 2). Plaintiff never filelgrievance regarding the termination of his
seniority rights or employmen(Dkt. Nos. 52-3, § 30; 53-1, { 30).
II. LEGAL STANDARD

Under Federal Rule of Civil Procedure 56&@)mmary judgment may be granted only if

all the submissions taken togetlighow that there is no genuine issue as to any material fgct
and that the moving party is entitlemljudgment as a matter of lawCelotex Corp. v. Catrett
477 U.S. 317, 322 (1986&ee also Anderson v. Liberty Lobby, |aZ7 U.S. 242, 247-48
(1986). The moving party bears the initial burdédemonstrating “the absence of a genuine
issue of material fact.’Celotex 477 U.S. at 323. A fact is “mextal” if it “might affect the
outcome of the suit under the governing law,” engenuinely in dispute “if the evidence is
such that a reasonable jury could reta verdict for te nonmoving party.”Anderson477 U.S,
at 248;see also Jeffreys v. City of New Y,atR6 F.3d 549, 553 (2d Cir. 2005) (citing
Andersol. The movant may meetighburden by showing that the nonmoving party “has fajled
to make a sufficient showing on assential element of [her] @with respect to which [she]
has the burden of proof.Celotex 477 U.S. at 323%ee also Selevan v. N.Y. Thruway Authl
F.3d 253, 256 (2d Cir. 2013) (summary judgmegepropriate where theonmoving party fails
to “‘come forth with evidence sufficient to pernaitreasonable juror to return a verdict in his|or

her favor on’ an essential element of a claim” (quolmge Omnicom Grp., Inc. Sec. Litjgh97

F.3d 501, 509 (2d Cir. 2010)).
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If the moving party meets thisurden, the nonmoving party stu'set forth specific fact
showing a genuine issue for trialAnderson477 U.S. at 248, 258ge also Celotext77 U.S.
at 323-24Wright v. Goord 554 F.3d 255, 266 (2d Cir. 2009). “When ruling on a summary
judgment motion, the district cdunust construe the facts iretight most favorable to the
non-moving party and must reselall ambiguities and draw attasonable inferences agains

the movant.” Dallas Aerospace, Inc. v. CIS Air Cor352 F.3d 775, 780 (2d Cir. 2003). Stil

the nonmoving party “must do mattean simply show that there some metaphysical doubt @s

to the material facts Matsushita Elec. Indus. Co. v. Zenith Radio Co#g5 U.S. 574, 586
(1986), and cannot rely on “mere splation or conjecture as to theie nature of the facts to
overcome a motion for summary judgmendriight v. U.S. Fire Ins. Cp804 F.2d 9, 12 (2d
Cir. 1986) (quotingQuarles v. Gen. Motors Corp/58 F.2d 839, 840 (2d Cir. 1985)).
Furthermore, “[m]ere conclusory allegationsdanials . . . cannot by themselves create a
genuine issue of material fact afde none would otherwise existHicks v. Baines593 F.3d
159, 166 (2d Cir. 2010) (quotirigetcher v. Atex, In¢68 F.3d 1451, 1456 (2d Cir. 1995)).
Upon cross motions for summary judgmeng @ourt must “in each case constru[e] the
evidence in the light most fawatsle to the nonmoving party Krauss v. Oxford Health Plans,
Inc., 517 F.3d 614, 621-22 (2d Cir. 2008) (quotlbite River Amusement Pub, Inc. v. Tow
Hartford, 481 F.3d 163, 167 (2d Cir. 2007))
V. DISCUSSION

Plaintiff moves for summarpdgment on his ADA discrimirteon claim and failure to
accommodate claims. (Dkt. No. 44-43). Speaitly, Plaintiff contends that Defendant
maintained a “100 percent healealicy” for injured employee® return to work, which he
claims is “direct evidencef discrimination.” [d., pp. 10-13). Plaintiffurther claims that

Defendant unlawfully discriminated againstrhibecause it failed to offer any reasonable

2]
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accommodation for Plaintiff's disability and didtrengage in an interactive process to asse
whether there were any jobs he could perforid., pp. 14-25).

Defendant moves for summarydgment on all of Plaintifé claims, arguing that: (1)
Plaintiff cannot show that he was able to parfahe essential functions of an available posit
with or without reasonable accommodation; (2) ewd could, Defenddrterminated Plaintiff
as a matter of contract pursuamthe CBA; and (3) Defendantddnot retaliate against Plaintit
because of his protected activity, and only ieated his employment for a legitimate, work-
related reason.Sge generallipkt. No. 52-1). The Court willssess each of Plaintiff’'s claims
in turn.

A. ADA Discrimination

“The ADA prohibits an employer from disaninating against an employee on the bagi

of a disability.” Price v. City of New York58 F. App’x 119, 120 (2d Cir. 2014) (citing 42
U.S.C. § 12112(a)). “Claims alleging disatyildiscrimination in violation of the ADA are
subject to the burden-shiftirapalysis originally establed by the Supreme Court in
McDonnell Douglas Corp. v. Greedll U.S. 792 (1973).McMillan v. City of New York711
F.3d 120, 125 (2d Cir. 2013). Under that testemployee must first &blish a prima facie
case of discrimination under the ADAista v. CDC Ixis N. Am., Ina&445 F.3d 161, 169 (2d
Cir. 2006). Second, if the engylee establishes a pranfiacie case, the kien shifts to the
employer to “offer thragh the introduction of admigdée evidence a legitimate non-
discriminatory reason” for the adverse employment action.Third, if the employer meets it
burden, the plaintiff must then produce evideand “carry the burden gersuasion that the

proffered reason is a pretextd.
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=R

U7




Case 1:18-cv-01298-NAM-CFH Document 56 Filed 11/20/20 Page 9 of 23

1. Prima Facie Case

In order to establish a prima facie casé\DfA discrimination, Plaintiff must show that:

“(1) the employer is subject to the ADA; (2) thkintiff is disabled within the meaning of the
ADA or perceived to be so byif} employer; (3) [he] was otheise qualifiedto perform the

essential functions of the job with or withaeasonable accommodatidd) [he] suffered an

adverse employment action; and (5) the adverseraatas imposed because of [his] disability.

Davis v. N.Y.C. Dep't of Edy@04 F.3d 231, 235 (2d Cir. 201 ternal quotation marks ang
citations omitted). “Under thiast element, a plaintiff mushow that the adverse employme
action took place under circumstances giving tisan inference of discriminationId.

There is no dispute as to three of these etd@m that Defendant is subject to the ADA

that Plaintiff suffers from a disability withithe meaning of the ADA, and that his termination

is an adverse enpyment action. §ee generall{pkt. Nos. 44-43, 52-1). Therefore, the only
remaining questions as to thema facie case are wther Plaintiff could perform essential
functions of an available position with without accommodation, and whether Defendant
terminated Plaintiff because of his disability.
a. Essential Functions

The parties dispute whether Plaintiff was abl@erform essential functions of the jol
with or without reasonable accommodation. RiHinlaims that he “wagjualified to perform
the essential functions of variopssitions, with or without acoomodation, that were availab
at the Defendant’s warehouse during the period between October 2017 to January 2018
No. 44-43, p. 17). Specifically, &htiff claims he was qualified and able to perform warehg
jobs, including “truck jockeyand “inventory checker.”ld., pp. 18-20). In response,
Defendant contends that Plaihtifas not able to perform thesential tasks required for work

in the warehouse, with or without reasomaktcommodation, and moreover, there were no

|
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available positions during the relevant period. (Dkt. No. 50, pp. 18e20alsdkt. No. 52-1,
pp. 10-22).

Plaintiff “bears the burden of production and persuasiomeimssue of whether he is
otherwise qualified to perform thessential functions of a jobPesce v. New York City Policg
Dep’t, 159 F. Supp. 3d 448, 456-57 (S.D.N.Y. 20IB)e “essential functions” of a position
“means the fundamental job duties of the espient position,” butioes not include “the
marginal function®f the position.” Atencio v. U.S. Postal Sent.98 F. Supp. 3d 340, 356
(S.D.N.Y. 2016) (citation omitted)“In determining whether a pamtilar function is essential,
courts consider, among other things, ‘[tlhe emgpl’s judgment as to which functions are
essential,” ‘[w]ritten job descriptions,” and ‘ft¢ amount of time spéon the job performing
the function.” 1d. (quoting 29 C.F.R. § 1630.2(n)(3)). “A court must give considerable
deference to an employer’s judgnt regarding what functions are essential for service in g
particular position.”ld. (quotingD’Amico v. New York Cityl32 F.3d 145, 151 (2d Cir. 1998
“[U]ltimately, the question whether a task conges an essential function depends on the
totality of the circumstances.Id. (quotingRodal v. Anesthesia Grp. of Onondaga, P369
F.3d 113, 120 (2d Cir. 2004)).

Here, the record shows that Plaintiff was p@dcent disabled, and thus unable to ret
to any position at Defendant’s Albany Sales @enntil at least December 6, 2017. (Dkt. N¢
52-14, p. 2). Thereafter, according to Plaintiffisdical clearance, he watill limited to jobs
which involved “no pushing, pulling, [or] liftig greater than 20 Ibs occasionallyld.). And
Plaintiff remained under thosenlitations until January 15, 2018hen his work restrictions
were updated to: “No lifting greater than 50 lbg,repetitive twisting or bending with lumbar,

spine, no climbing, [and] no kneeling.” (Dkt. No. 52-18, p. 2).
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It is undisputed that the “general wiaoeise worker” position required employees to,
inter alia, “have the ability to repetitely lift, push and pull 50+ pounds, reach overhead he
squat, kneel, bend and reach,” and “haveathiity to push and pull manual and powered
material handling equipment . . . containprg@duct loads a mininm of 100 yards without
assistance.” (Dkt. No. 44-2, p. 2). Defendasgigns warehouse workers to more specializg
functional assignments, including order builderventory checker and truck jockey, and eac|
of these roles generally requitee same physical demand#d.,(pp. 2—4 see alsdkt. No. 44-
26, pp. 25—-26). Notably, of the products stbin Defendant’s 70,000 square foot warehoug
155 weighed over 20 pounds and five weighed over 50 pouSdeDkt. No. 44-16, pp. 7-11;
Dkt. No. 44-42, § 57; Dkt. No. 50-1, 1 57).

Moreover, according to Meghann Devitlee General Manageait the Albany Sales
Center, Defendant requires all house employees to be ablgoawform any of the essential
functions of the warehouse pasit. (Dkt. No. 50-8, § 21see alsdkt. No. 44-26, pp. 36-37,

51). Amy Johnson, a supervisor at the AlbankeS&enter, also testified that “each employg

ght,

€,

e

was considered a general labdrand that all warehouse positions required employees to [jft a

minimum of 50 pounds. (Dkt. No. 44-27, pp. 87). And Plaintiff himself acknowledged th
he was not aware of any bargaining unit jttet could be perforneeby someone with a 20-
pound lifting restriction. (Dkt. No. 44-22, pp3-94). Based on this evidence, the Court

concludes that lifting, pullingand pushing of at least 50 pouvdss an essential requirement

the general warehouse position, and of eacheo$tibfunctions Plaintiff claims he could have

performed.
Plaintiff claims that certain “functions ofdke positions were not essential because
could have been easily reagsd to other warehouse teammbers to accommodate [his]

disability.” (Dkt. No. 44-43, pp. 17-18). Butmmary to Plaintiff’'stheory, the ADA does not
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require Defendant to create a new light duty parsitor Plaintiff, and Defendant was also not

required to eliminate any essihjob functions (i.e. liftingpushing, pulling more than 50

pounds) as a reasonable accommodat®ee McMillan 711 F.3d at 12&ee also Frantti v.

New York414 F. Supp. 3d 257, 286 (N.D.N.Y. 2019) (“A reasonable accommodation can never

involve the elimination of anssential function of a job, orsalt in a promotion to a position
for which the employee is unqualified. Nor isemployer required to create a new position
an accommodation.”) (citations omitted). ThDefendant was not obligated to reassign to
other workers the essential futlon of lifting, pulling, andpushing of at least 50 pounds.
Accordingly, based on the undispdtfacts, the Court concludgmat Plaintiff has failed to
demonstrate that he could perform the esseuti@tions of any of the warehouse positions
before his term of emplogent expired under the CB/ASee, e.gFrancis v Wyckoff Heights
Med. Ctr, 117 F. Supp. 3d 754, 771-75 (E.D.N.Y. 20@@anting summary judgment for the

defendant where the evidence showed thatvétiing and pushing were essential function

of the job and the plaintiff failetb show that she was capabfeperforming those requirements

or that other light dutyssignments were available).

Further, regardless of whether Plaintiffsagble to perform thessential functions of
any warehouse position, Defendant has dematestithat there were no available positions
between the time Plaintiff was chked to return to work and whdms medical leave expired.
(See generallipkt. No. 50-8, 11 4-21; Dkt. No. 44-27, pp. 57-58). Plaintiff's claims to the

contrary are entirely sgulative and not support&g the documentary evidenéeNotably,

2 Plaintiff points to several “vacant” or “open” positions on Defendant’s seniority list, but there
evidence whatsoever that Defendant ever solicitedfbidbese positions whendtiff was eligible for
employment under the CBA, cleared to work by dietor, and capable of performing the essen
functions of the positions.SeeDkt. No. 44-42, 11 99-1183ge alsdkt. No. 44-27, p. 58; Dkt. No. 44
28, pp. 84-85).
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Plaintiff testified that he@ever applied for any uniasr nonunion positions whatsoever. (Dkt
No. 44-22, pp. 21, 32-34). According to Ms. Devine and Ms. Johnson, if a union employ
wanted to apply for a nonunion position, they wauded to leave the wm, and then apply ar
interview for the nonunion position. (Dkt. No. 26; p. 56; Dkt. No. 44-27, p. 34). Union
members interested in open amipositions were required to oa them. (Dkt. No. 44-27, p.
35). The record contains no evidence whatsotharPlaintiff ever aped for any position in
the relevant time period, and Riaff himself testified that henquired about returning to work
on light duty, but never submittesh application or loi for an available position after he was
informed that no light duty positions wereastable. (Dkt. No. 44-22, pp. 21, 32-34, 162).
Simply put, Plaintiff has failed to provideaevidence to show that there were positi
available, regardless of Plaiifis need for accommodation.Sé€eDkt. No. 44-27, p. 58; Dkt.
No. 44-28, pp. 84-85). The Court thus finds thatrBifaihas failed to meetis burden to show
that he was able to perform the essential functions of an available position, and thereforg
ADA discrimination claim mat be dismissedSee Barton v. Unity Health Syg68 F. App’x
83, 85 (2d Cir. 2019) (recognizingathit is the plaintiff's burde to show that “a suitable
vacancy of the sort [he] proposes existethattime [he] sought transfer”) (quotidgckan v.

New York State Dep't of Lahd205 F.3d 562, 567 (2d Cir. 2000Booker v. Soho Studio

Corp, No. 17-CV-5426, 2020 WL 363912, at *4-5, 2020 U.S. Dist. LEXIS 10660, at *11-¢

(E.D.N.Y. Jan. 22, 2020) (dismissing thaiptiff's discrimination claim where it was
undisputed that he was unable to meet the &@akéfiing functions of the warehouse job at th

time his medical leave expired).
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b. Inference of Discrimination
Plaintiff has also failed to adduce evidetagermit an inference that his termination
took place under circumstances giyirise to an inference ofddirimination. On this point,
Plaintiff argues that Defendant'seturn to work policy requirethe employee to return on ‘full
duty,” which meant that the employee needeldg@ble to perform all the job - - all the

essential duties of their job sleription.” (Dkt. No. 44-43, pl1). Plaintiff claims that

Defendant’s policies amounteddd100 percent healed” requirement, which he asserts was a

“per se” violation of the ADA. 1¢l.). Plaintiff further asserts #t “Defendant terminated [him]

because he could not return to work withow enedical restrictions,” and “Defendant cannat

show that any of the available accommodations requested by [Plaintiff] would constitute undue

hardship.” (d.).

However, the record shows that Defenddidtnot maintain 8100 percent healed”
policy for injured employees to returnwmrk. Rather, Lucia Cunningham, Defendant’s
workers’ compensation specialistated that Defendant’s “fulluty” policy simply required an
employee to be able to perform “all essentialekiof their job descripn.” (Dkt. No. 44-25,

pp. 28—-29). Ms. Cunningham testified that an eygé’s ability to perform a specific job wa

)

based on an individualized assment of the person’s physigabrk restrictions and their
essential job functions. (Dkt. No. 44-21p. 48-50). Ms. Cunningham stated that a

hypothetical employee’s 25-pound lifg restriction would prevent them from working in a job

—

with a 50-pound lifting requirenmg, but would not limit tem from a desk job.Id., p. 49).
Melissa Szymanowski, Defendant’s DirectdriHuman Resources, also testified that

Defendant’s policy was that an playee with a disability who waedl to return to work would

“have to be capable with orithout accommodations, and theresha be a position available,

and they would have to bid on that position {her collective bargaining agreement.” (Dkt. No.
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44-24, pp. 58-59). Ms. Szymanowsdstified that in reviewmg an accommodation request,
Defendant would “review[] the job descripti, see what the restrictions are, having
conversation [sic], looking at ¢hessential functionand then seeing if . . . the company coul
make changes . . . for that position and thexke accommodations in that manneid., (pp.
59-60). Ms. Szymanowski stated that an irgueeployee would be t@rned to a position
temporarily, in accordance with their physicapahilities, until their condition improves “if

there is meaningful work to do there.ld( p. 64). She testifietthat any work restriction

identified by a physician would nbe an impediment to the erngke’s return to work, and that

Defendant did not require employees to be fremedical restrictions before returning to wo
(Id., pp. 66, 75}.

In sum, the record shows that Defendsupdlicy required an employee returning to
work to be capable of “full duty,” meaning onlyathhe could perform thessential functions o
the job, with or without reamable accommodatiorPlaintiff's argument to the contrary is
based on an entirely speculatiméerpretation equatintjull duty” with “100 percent healed,” &
correlation that was repeatedly rejected bylkayees with personal knowledge, including M
Cunningham. $eeDkt. No. 44-5, p. 11; Dkt. No. 44-25, pp. 28, 48). Therefore, Plaintiff's
theory of a discriminatory “100 percent hedil policy is not supporteby the evidence, and

does not support an inference of discrimination.

3 Further, the Court notes that Meghann Devine, three@é Manager of the Albany Sales Center, test
that Plaintiff would have been returned to workéf “had been able to perfo the essential functions
an available position either with or without remable accommodation and without undue hardshig
was otherwise qualified . . ..” (Dkt. No. 50-8, 1 4).e@fffirmed that “[t]he term ‘full duty’ in the conte

of transitional work policy referso employment at an existing positipaid at the regular wage rate,”

whereas light duty positions were paid at a minimum wage, with “[tlhe difference between minimu
and the employee’s wage [ ] paid by [Dedent’'s] workers’ compensation carrier.fd.( 11 23-24).
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2. Legitimate, Non-Discriminatory Reason

Even if Plaintiff could establish a prinfiacie case of disality discrimination,
Defendant has met its burden to demonstidéegyitimate, non-disaninatory reason for
terminating his employment. In the terminatiotidg Defendant stated in relevant part: “based
on your current medical restriotis you are unable to performetassential functions of your
.,| General Laborer role with or without a reasonable accommodations. As you have exhaysted all
leave options under the applidalbargaining agreement, yosgparation has been processeq
effective February 1, 2018.” @ No. 52-26, p. 2). Defendant also points to evidence that
there were no available positions for Plaintiffreturn to between his medical clearance on
December 6, 2017 and the expiration of hisrity-four-month medical leave on January 9,
2018. SeeDkt. Nos. 50, pp. 19-20; 52-1, pp. 22-23). Moreover, Defendant cites the
undisputed fact that Plaintifiever applied to any union apnunion positions, as well as
contemporaneous statementgriridss human resources departyavhich informed Plaintiff
that there were no light duty pasits available. (Dkt. No. 52-1, p. 23). Upon review of the
record, the Court finds thatithevidence supports Defendant’s contention that Plaintiff was
terminated because he could not return taMairehouse position and b&hausted the term of
his medical leave—a legitimateon-discriminatory reason for termination. Therefore,
Defendant has satisfied its burdsrthe second step, and the burdew shifts back to Plaintif
to show that these reasons were pretextugitiaat disability distmination was the but-for
cause of his termination.

3. Pretext and But-For Causation

A plaintiff's burden athe third step of thdcDonnell Douglasanalysis is to “show that

the [defendant’s] proffered reason was meeepretext for discrimination, which may be

demonstrated either by the presentation oftamdil evidence showing that the employer’s
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proffered explanation is unwibry of credence, or by reliance on the evidence comprising t
prima facie case, without moreSistg 445 F.3d at 173 (citation orted). Generally, to
demonstrate pretext, a “plaiffi may rely on evidence comging [their] prima facie case,
including temporal proximitytogether with other evidence such as inconsistent employer
explanations, to deé¢ summary judgment at that stag&dnn Kwan v. Andalex Grp. LL.C37
F.3d 834, 847 (2d Cir. 2013). In addition, to survive summary judgment the plaintiff mus
a genuine issue of fact thais disability was the but-for cause of the adverse acta®
Natofsky v. City of New Yqrd21 F.3d 337, 348 (2d Cir. 2019)oting that “the ADA requires
a plaintiff alleging a claim oémployment discrimination to pve that discrimination was the
but-for cause of any adverse employment action”).

After careful review of the record, the Cofinds that Plaintiff has failed to meet his
burden at the third stage of thealysis. Plaintiff’'s conclusory allegation that he was termin
due to his disability is not enoughdgercome Defendant’s well-documented non-
discriminatory reasons for the decision in tase. As noted above, the record shows that
lifting 50 pounds was an essenfiahction of any warehouse jond Plaintiff could not lift
more than 20 pounds until after his two-yg@dical leave under the CBA had lapseSeq
Dkt. No. 52-14, p. 2; Dkt. No. 52-18, p. 2). Itusdisputed that Plairfitirequested a return to
work on light duty, but no such positions were availabf&eeDkt. No. 44-5, p. 10; Dkt. No.
44-27, p. 58; Dkt. No. 44-28, pp. 84-85). And tiecord also shows that Defendant never
applied for any nonunion jobs, and never bid onwamgn jobs at any time after he left work
medical leave in January 2016. (Dkt. No. 44-22, pp. 21, 32-34, 162). As discussed abo
Plaintiff's “100 percent baled” theory is baseless, and he hat pointed to any evidence in {

record suggesting discrimitzay intent or animus.
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In sum, Plaintiff has failed to adduceidence that reasonaldypports a finding of

discriminatory intent and that his disabiliyas the but-for cause tfe termination of his

employment. Rather, Defendant’s explanation Biaintiff was terminated because his medjcal

leave had expired and he had applied for any available poti is consistent throughout th
record, and Plaintiff's unfoundedesgulation does not raise an iesaf fact that these reasons
were pretextual. Accordingly, PlaintiffADA intentional discrimiation claim must be
dismissed.See Anderson v. Nat'l Grid, PL.@3 F. Supp. 3d 120, 142-46 (E.D.N.Y. 2015)
(granting summary judgent for defendant where plaiififput forth “no evidence [ ] from
which discrimination could be inferred’'Gady v. Bolivar-Richburg Cent. Sch. Djsto. 12-
CV-1121, 2016 U.S. Dist. LEXIS 164650, at *39—-44, 2016 WL 8291111, at *10-11 (W.D
Nov. 28, 2016) (granting summagdgment where plainfiffailed to produce any evidence th
defendant’s reduction of plaintiff's position part-time was pretextual disability-based
discrimination).
B. Failure to Accommodate

As to Plaintiff’'s ADA accommodation clain®laintiff argues that he is entitled to
summary judgment becauBefendant knew about his disability and “failed to engage in ar
interactive process to identify any reasonaadeommodation [for him].” (Dkt. No. 44-43, pp
14-25). In contrast, Defendant aeguhat Plaintiff's claim failéor the same reasons as his
intentional discrimination claim—namely thisere were no available positions, and even if
there were, Plaintiff was unable to satisfy the esakfunctions of the jb. (Dkt. No. 52-1, pp.
10-23).

To maintain a failure to accommodataiot under the ADA, the plaintiff “must show
that: (1) [he] is a person with disability under the meaning of the ADA; (2) an employer

covered by the statute had notafehis disability; (3) withreasonable accommodation, [the
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employee] could perform the essahfunctions of the job assue; and (4) the employer has
refused to make such accommodatiorisazzari v. NYC Dep't of Parks and Recreafi@bl F.
App’x 100, 102 (2d Cir. 2018) (citingoll v. Int'l Bus. Machines Corp787 F.3d 89, 94 (2d
Cir. 2015)). A “reasonable accommodation” is edification “to the work environment, or tg
the manner or circumstances under which th&ipasheld or desired is customarily performg
that enable[s] an individual with a disabilityhevis qualified to perfornthe functions of that
position.” Atenciq 198 F. Supp. 3d at 356 (quotigg C.F.R. § 1630.2(0)(1)(ii)).

Here, Plaintiff’'s accommodation claim failsdaeise, as discussed above, there were
available positions and Defendant was not iregito reassign essential functions of the
warehouse position to accommodataiitiff's limitations. To theextent Plaintiff argues that

Defendant could have eliminated certain satgkaccommodate his disability, it is well

d,

no

established that the ADA does not require an empltwyereate a new position or so restructure

a plaintiff's job in a way that shiftessential tasks to other employe8ge Graves v. Finch
Pruyn & Co. Inc, 457 F.3d 181, 187 (2d Cir. 2006).ndalthough Plaintiff claims that
Defendant failed to engage in the interactivecpss, the record shows that Defendant inforr
Plaintiff that there were no light-duty positioagailable and it was not feasible to alter the
essential functions of thgeeneral warehouse positio®ee Parker v. Columbia Pictures

Indus.,204 F.3d 326, 338 (2d Cir. 2000) (“At the véegst . . . an employee who proposes g

accommodation . . . triggers a responsibility onghmployer’s part to investigate that request

and determine its feasibility.”). Aside from Plaintiff's request for light duty, which was no
reasonable accommodation under the circumstatie®, is nothing in the record indicating
other appropriate accommodations that would emabled Plaintiff to perform the essential

functions of any available position.
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Accordingly, Plaintiff has fidled to adduce facts that wabpermit a rational factfinder
to conclude that he could perform the edisé functions of aravailable position with
reasonable accommodation. Therefore, his failaraccommodate claim must be dismissed.
SeeDavidson v. LaGrange Fire Dist523 F. App’x 838, 839 (2d Cir. 2013) (“[Plaintiff] also

contends that defendants failed to accomrtetlar by giving her a light duty position.

[Plaintiff] has failed to demonstrate, howevegttthere were any light-duty positions availah
... and our case law makes clear that defendaams not required toreate a new position to
accommodate [her].”Pavis v. N.Y.C. Health & Hosps. Corp08 F. App’x 26, 29 (2d Cir.

2013) (finding that a proposed accommodationWwild excuse a nurse from essential pati

D

care duties, including “lifting a patient” and “pushing a wheelchair or stretcher” was not
reasonable).
C. ADA Retaliation
Plaintiff also alleges an ADA retaliation claiom the basis that he suffered reprisal—
termination of employment—for requesting reassdeaccommodation for fidisability and fof
filing a grievance. (Dkt. Nos. 1, pp. 10-12).résponse, Defendant argubat Plaintiff cannot

show that his requests and griewa were the but-for aae of his termination. (Dkt. No. 52-1

pp. 24-25).

Retaliation claims brought under the Al2#e examined under the three-stégDonnell
Douglasburden-shifting frameworkTreglia v. Town of Manliys313 F.3d 713, 719 (2d Cir.
2002). At the first step, PHaiff must establish a primfacie case, which requireda minimus
showing of: “(1) participatiomn a protected activity; (2) #t the defendant knew of the

protected activity; (3) an adsse employment action; and (@)ausal connection between thg

U

protected activity and thelaerse employment actionWright v. City of Syracusé&11 F.

App’x 8, 11 (2d Cir. 2015(quotingHicks 593 F.3d at 164). “Oncepdaintiff establishes a
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prima facie case of retaliation, the burden shiftdhe defendant to articulate a legitimate, ng
retaliatory reason for the clhethged employment decisionTreglia, 313 F.3d at 721. “If a
defendant meets this burden, ‘thlaintiff must point to evidence that would be sufficient to
permit a rational factfinder to conclude thag #mployer’s explanation is merely a pretext fg
impermissible retaliation.”ld. (quotingCifra v. G.E. Cq, 252 F.3d 205, 216 (2d Cir. 2001)).
Here, it is undisputed th&iaintiff engaged in protead activity by requesting an

accommodation and filing a grievance, that Defendant was aware of it, and that Plaintiff
suffered an adverse action whes Bmployment was terminatedSeeDkt. No. 52-1, pp. 24—

25; Dkt. No. 53, pp. 20-22). The remainisgue is whether therg a causal connection

between Plaintiff's protected acity and adverse action. Plaintiff points to evidence that he

was terminated on January 17, 2018—soon afteraguest for accommaiitan (i.e. light duty)
on November 28, 2017 and his ga@ce on December 18, 201Be€Dkt. No. 53, pp. 21-22)
Given Plaintiffsde minimugurden at this stage, the Cofinds this temporal proximity
sufficient to make out a prianfacie case of retaliation.

Next, the Court again finds that Defendamiteffered reason for terminating Plaintiff’
employment—the lapse of his medical leanel employment rightsnder the CBA and the
lack of available positions—is a legitimate, noralettory basis for Plaintiff's termination.

However, Plaintiff's retaliation claim fails atep three of the analysis, for the same
reasons discussed above. Simply put, Plainéff presented no evidence, aside from tempg

proximity, to draw a connection betwees hequest for accommodation and filing of a

n_

=
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grievance with Defendant’s decision to terminate his employment. And it is well settled fhat

temporal proximity alone is not sufficieto demonstrate but-for causatiatann Kwan 737
F.3d at 847 (“Temporal proximity alone is ifiscient to defeat stnmary judgment at the

pretext stage.”). Further, Plaintiff has failedpresent evidence to rebut or cast doubt on
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Defendant’s well-documented rationale for terating his employment: that he was unable {

return to work and meet the essential requirements of an available position by the end of

medical leave period provided in the CBASe€Dkt. Nos. 44-5, p. 8; 52-26, p. 2; 52-32, p. 2).

In sum, viewing the evidende the light most favorable tBlaintiff, a jury could not
reasonably find that Defendant’sitd reasons were pretextaal that Plaintiff's protected
activity was the but-for cause bis termination. AccordinglyDefendant is entitled to
summary judgment on Plaintiff's ADA retaliation claifBee Widomski v. State Univ. of New

York at Orange933 F. Supp. 2d 534, 553 (S.D.N2Q13) (dismissing the plaintiff's ADA

retaliation claim where meslaim relied solely on temporal@timity and the plaintiff otherwise

failed to rebut the defendant’s legitimate, nasedminatory justification for the plaintiff's
termination);Tillman v. Verizon New York, Ind.18 F. Supp. 3d 515, 541-43 (E.D.N.Y. 201
(dismissing the plaintiff’s ADA retaliation clainvhere there was “no evidence in the record
suggest that [the defendant’gailsion to require [plaintiff] to obtain fleduty clearance was
causally connected to her allegeduest for an accommodation.”).

D. State Law Claims

Finally, having found that all of Plainti$ federal claims a subject to summary

judgment, the Court declineséaercise jurisdiction over Plainti remaining state law claimg.

See28 U.S.C. § 1367(c)(3) (providing that a dist court “may decline to exercise
supplemental jurisdiction over [pendent state laanest] if . . . the distdt court has dismissed
all claims over which it has original jurisdictionDelaney v. Bank of Am. Corf.66 F.3d 163

170 (2d Cir. 2014) (“In general, where the fedetalms are dismissed toge trial, the state

claims should be dismissed as well.”) (quotiMagrcus v. AT&T Corp.138 F.3d 46, 57 (2d Cir.

1998). Accordingly, Plaintiff's state laslaims against Defendant are dismissed.
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V. CONCLUSION

For these reasons, it is

ORDERED that Plaintiff's moton for summary judgment (Dkt. No. 44)D&ENIED;
and it is further

ORDERED that Defendant’s motion for sunary judgment (Dkt. No. 52) is
GRANTED; and it is further

ORDERED that Plaintiff's Complaint (Dkt. No. 1) iIBISMISSED with prejudice;
and finally, it is

ORDERED that the Clerk provide a copy of thiiemorandum-Decision and Order t(g

the parties in accordance with the Local Rules of the Northern District of New York.

A Mooler

rman A. Mordue
Senior U.S. District Judge

IT 1S SO ORDERED.

Date: November 20, 2020
SyracuselNew York
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