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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

CARROLL B,

Plaintiff,

1:19-CV-686
V. (DJS)

COMM'R OF SOC. SEC.

Defendant.
APPEARANCES: OF COUNSEL:
DENNIS KENNEY LAW JOSEPHINE GOTTESMN,
Counsel for Plaintiff ESQ.
288 North Plank Road
Newburgh, NY 12550
U.S. SOCIAL SECURITY ADMIN. LOUIS J.GEORGE ESQ.

J.F.K. Federal Building, Room 625
15 New Sudbury Street
Boston, MA02203

DANIEL J. STEWART
United States Magistrate Judge

DECISION and ORDER!?

Currently before the Court, in this Social Security action file®layntiff Carroll
B. against the Commissioner of Social Secuaie Plaintiff's Motion for Judgment of

the Pleadings andefendant’sMotion forJudgment on th@leadings.Dkt. Nos. 9 & 12.

1 Upon Plaintiff's consent, the United States’ geheamsent, and in accordance with this Districten@ral Order
18, this matter has been referred to the undersigned to exXeittjseisdiction pursuant to 28 U.S.C. § 636(c) ar
Federal Rule of Civil Bcedure 73.SeeDkt. No.7 & General Order 18.
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Forthe reasons set forth below, Plaintifsotion for Judgment on th@leadings
Is grantedand Defendant’s Motion for Judgment on the Pleadings is denieck
Commissioner’s decision finding Plaintiff not disabled from JRhe2018 though the
date of his decisiors vacated, and the matter is remanded for further proceedings.
. RELEVANT BACKGROUND
A. Factual Background
Plaintiff was bornon September 1, 1970, makiigm 47 years old at the allege
onset dat¢*AOD”) of June 21, 201&nd 48at the date of the ALJ's decision. Dkt. N

8, Admin. Tr. (“Tr.”), pp. 45, 166 Plaintiff reported completing two years of colleg

Tr. atpp. 47-48. He has past worlis a bus driver, a military crew chief, a limo driver

tax assistant, and as a truck driver. Tr. @98 Plaintiff alleged disability due toack
injury, back stimulation implant, and lumbar degenerative disease. Tr. at 1.97.
B. Procedural History
Plaintiff applied forDisability InsuranceBenefits inJuly of 2018. Tr. at p. 166-
169 His application was denied. Tr. at p05. Plaintiff requesteda hearing, and

hearingwasheldon January 2, 201Before Administrative Law Judge (“ALJAsad M.

Ba-Yunusat which Plaintiff wasccompanietly a representativand testified. Tr. at pg.

37-95. The ALJ issuea determinatioonJanuary 29, 2019inding Plaintiffnot disabled
from the AOD through the date of his decisiofr. at pp.10-19. Plaintiff requested
review of the ALJ’s determination, and the Appeals Council dehedetquest for reviey
on April 9, 2019 Tr. at pp.1-6. Plaintiff filed his Complaintin this actionon June 7,

2019 Dkt. No. 1.
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C. The ALJ’s Decision
In his decision, the ALJ made a number ioidingsof fact and conclusions of law
First, the ALJ found that Plaintifineetsthe insured status requirements of the So
Security ActthroughDecember 312022. Tr. at p. 12 Second, the ALJ found th
Plaintiff has not engaged in substantial gainful activity sihoee 21, 2018, the AODd.
Third, the ALJ found that Plaintiff had the following severe impaints: degenerativ|
disc disease of the lumbar spine (status post laminectomy aral sprd stimulator

implantation) and migraine headachebr. at pp. 1214. Fourth, the ALJ found tha

Plaintiff did not have an impairment or combination of impairmehtt meets of

medically equals one of the listed impairments in 20 C.F.R48%@bpart P, App. 1 (the

“Listings”). Tr. at pp. 1415. Fifth, the ALJ found that Plaintiff had the residy
functional capacity (“RFC”)to perform light work as defined in 20 CFR 404.1567
except that he can only frequently balance and can only ooedlgistoop, kneel, crouch
crawl, or climb ladders, ropes, scaffolds, ramps, and Stalns.at pp. 1518. Sixth, the
ALJ found thatPlaintiff is unable to perform any past relevant work. Tr. at p. 1&

ALJ found that Plaintiff was born on September 1, 1970, arsdd@ayears old, which i
defined as younger individual age 149 on the alleged disability onset date, and thg
has at least a high school education and is able to comrteimdanglish.ld. The ALJ

found that transferability of job skills is not material to the deiteauion of digbility

because using the Mediedbcational Rules as a framework supports a finding Plai

IS “not disabled,” whether or not he has transferable job skills at p. 19. The AL|{

found that considering Plaintiff's age, education, work experiemmeR&C, there arg
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jobs that exist in significant numbers in the national econdratyRlaintiff can perform
Tr. at pp. 1819. Seventh, and last, the Akcdncludedhat Plaintiff has not been undel
disability from June1, 2018, through the date of hisadsion Tr. at p. 19.

D. The Parties’ Briefings on Their CrossMotions

In hisMotion for Judgment on the Pleadings, Plaintiff contends tleaALhJ failed
to fulfill his duty to develop the medical record. Dkt. No. 9, Pl.’s MeifL&wv, pp. 16
20. He argues that the ALJ erroneously dismissed most of the opimidhe record,
which then necessitated that he obtain additional ew&leparticularly regarding
Plaintiff's headaches|d. He argues that the ALidnproperly gave weight to a nef
examiningagency consultant, arfdiled to ask Plaintiffsufficient follow up questions
regarding his conditions #e hearing Id. Plaintiff also argues that the RFC does
account for all of his impairments, includimis mental health impairments, headach
and musculoskeletal pain, and that there is no evidence iretbedrindicating tha
Plaintiff can perform light work.ld. at pp. 2623. Plaintiff alsocontends thathe ALJ
misstates the recomumerous timeg finding he does not have certain limitatiorid.
at mp. 21-22.

In responseDefendant contends that the ALJ properly weighed the me
opinions he argues the ALJ was not required to give any special weadPkintiff's
treating sources, and sufficiently explained the weight hgraesdito the opinionsDkt.
No. 12, Def.’s Mem. of Law, pp.-43. He argues that the Alhad enough informatio
to make his determination, and that any inaccurate recitatidmeattord by the AL

would not affect the outcomeld. Defendant argues that the RFC accounted
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Plaintiff's headaches and musculoskeletal pdie arguesthat the jobs the AL.
determined Plaintiff could perform are simple, routine tasks, and thee&tldd that
Plaintiff could perform sedentary jobs with the same RFC ds Wklat pp.13-20.
[I. RELEVANT LEGAL STANDARD
A. Standard of Review
A court reviewing a denial of disability benefits may not deterndaenovo
whether an individual is disabled. 42 U.S.C. § 405(gxgner v. Sec’y of Health q

Human Servs 906 F.2d 856, 860 (2d Cir. 1990). Rather, the Commisss

determination will be reversed only if the correct legal standaste not applied, or it

was not supported by substantial evidert8ee Johnson v. Bowe3il7 F.2d 983, 986 (2

Cir. 1987) (“Where there is a reasonable basis for doubt whether theppligldacorrect

legal principles, application of the substantial evidermedzrd to uphold a finding of no

disability creates an unacceptable risk that a claimant evididprived of the right to hay
her disability determination made according to the correct legaciples.”); accord

Grey v. Heckler721 F.2d 41, 46 (2d Cir. 1983)larcus v. Califanp615 F.2d 23, 27 (2

Cir. 1979). “Substantial evidence” is evidence that amount$ntoe than a mer¢

scintilla,” and has been defined as “such relevant evidenceessanablenind might
accept as adequate to support a conclusi®ichardson v. Perale<l02 U.S. 389, 40]
(1971). Where evidence is deemed susceptible to more than onalretierpretation
the Commissioner’s conclusion must be uphdtditherford v. Schweike685 F.2d 60

62 (2d Cir. 1982).
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“To determine on appeal whether the ALJ’s findings are suppoytedlistantia

evidence, a reviewing court considers the whole record, exagrévidence from botk

sides, because an analysis of the substantiality of the ewidgeunst also include that
which detracts from its weigh Williams v. Bowen859 F.2d 255, 258 (2d Cir. 1988).

If supported by substantial evidence, the Commissioner’s findurst be sustained “eve

where substantial evidence may support the plaintiff's possnoihdespite that the court
independent analysis of the evidence may differ from the [Commessd.” Rosado v,
Sullivan 805 F. Supp. 147, 153 (S.D.N.Y. 1992). In other words, this Courtafiasd
the Commissioner’'s determination considerable deferemceey not substitute “it
own judgment for that of the [Commissioner], even if igim justifiably have reached
different result upon de novaeview.” Valente v. Sec'y of Health & Human Seyva3
F.2d 1037, 1041 (2d Cit984).
B. Standard to Determine Disability

The Commissioner has established a-ftep evaluation process to determ
whether an individual is disabled as defined by the SocialrBedct. 20 C.F.R. §
404.1520. The Supreme Court has recognized the validity of thusrsigag] evaluatior
process. Bowen v. Yuckertd82 U.S. 137, 14@2 (1987). The fivestep process is 8
follows:

First, the [Commissioner] considers whether the claimant is currentl

enga@ed in substantial gainful activity. If he is not, the [Commissioner]

next considers whether the claimant has a “severe impairmenthwh

significantly limits his physical or mental ability to dadic work activities.

If the claimant suffers such an impairment, the third inquiry is whethe

based solely on medical evidence, the claimant has an impawhesh is
listed in Appendix 1 of the regulations. If the claimant has such an
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impairment, the [Commissioner] will consider him disabled without

consideing vocational factors such as age, education, and work exgerien

the [Commissioner] presumes that a claimant who is afflicted with a

“listed” impairment is unable to perform substantial gainfutivag.

Assuming the claimant does not have a listed impairnttemtourth inquiry

Is whether, despite the claimant’s severe impairment, he has itleates

functional capacity to perform his past work. Finally, if the chamis

unable to perform his past work, the [Commissioner] then determines

whether there is other work which the claimant could perform. Uheéer t

cases previously discussed, the claimant bears the burderpobtiias to

the first four steps, while the [Commissioner] must prove the final one
Berry v. Schweiker675 F.2d 464, 467 (2d Cir. 1982)cord Mclintyre v. Colvin7/58
F.3d 146, 150 (2d Cir. 2014). “If at any step a finding of disabilityoprdisability can
be made, the SSA will not review the claim furtheBarnhart v. Thompsorg40 U.S.
20, 24 (2008).

lll. ANALYSIS
A. The Opinion Evidence

Plaintiff argues that the ALJ failed to sufficiently degethe record in this cas
Pl.’s Mem. of Law at pp. 220. He argues that the ALJ had a duty to request addllt
information because he rejected the opinions contained withimddical recorsifrom

the VA. Id. at p. 17. Heontendghat it was error to give the agency consultant’s opif

great weight because he did not examine Plaintiff, and becausgitisn isconclusory

and fails to provide sufficient explanationd. at pp. 1718. Plaintiff argues that hig

headaches would cause him to be off task an impermissibleanamd that the ALJ had

no opnion regarding this on which to base his decisitoh.at p. 18. Finally, Plaintiff

1%

o

nion

D

contends that the ALJ should have asR&intiff more questions at the hearing regarding

his headachesand how long or how frequently he can wald. at pp. 1820.

-7-




Case 1:19-cv-00686-DJS Document 13 Filed 07/16/20 Page 8 of 11

“It is well settled that an ALJ has an affirmative duty to depethe record.’
Stratton v. Colvin51 F. Supp. 3d 212, 217 (N.D.N.Y. 2014iting Echevarria v. Sey
of Health & Human Servs.685 F.2d 751, 755 (2d Cir. 1982)n this regard, thg
applicable regulations indicate that the Social SecurityniAdstration will obtain
additional information when insufficient information to makeisability determination

is available20 C.F.R. § 404.12(b) This does not, however, impose “a limitless d

to develop the record on Plaintiff's behalfRodda v. Colvin2013 WL 6839576, at *%

(N.D.N.Y. Dec. 27, 2013) In a case “where there are no ‘obvious gaps’ inréoerd,
the ALJ is not required to seek additional informatio@iflard v. Colvin 2013 WL
954909, at *2 (N.D.N.Y. Mar. 12, 2018iting Rosa v. Callahan]68 F.3d 72, 79 n.

(2d Cir. 1999). In addition, @ ALJ may rely on the opinion of a n@xamining agency
consultant in certain circumstanceSee Kelley S. v. Comm’r of Soc. S@619 WL
529909, at *AN.D.N.Y. Feb. 11, 2019) (citingrey ex rel. A.O. Astryel85 Fed. Appx

484, 487 (2d Cir. 2012))

The ALJ found the assessmeintshe record$érom Plaintiff's VA treatment to be

unpersuasiven part because the subsequent spinal cord stimulapdaminsignificantly
reduced Plaintiff's pain. Tr. atp. 17. That is accurate: these recerifslarge part fron
before Plaintiff's stimulator implant, which did have arsfigant effect on Plaintiff's
back pain.

The ALJ then relied upothe opinion of the noexamining agency consulta

from the initial determination level, Dr. Miller.Id. The ALJ found this opiniorn
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persuasive, because the assessment gaasistent with and supported by the recofd”
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because “[a]lthouglthe claimant indicated that he was still suffering from occasipn

migraines after his spinal cord stimulator implant, his lowek kst leg pain wer¢

significantly reduced by the implant.ld. The Court finds reliance on this opinig

troublesome. Themited narrative section in which Dr. Miller provides explanatior

mostlydetails evidence from before Plaintiff's stimulator implantagsargery. Tr. at pp.

101-102. As far as considering records from after the surgery, Dr. Mikscribes tha
Plaintiff got the surgery, describes records frfollow up appointmentwo weeks after
andthendescribes Plaintiff's health at an appointment a month prior totifiaisurgery.
Id. The only othemieceof evidencehe considered from aftePlaintiff’'s surgery is a
headache questionnaire from one month after the surgery, nities that Plaintifivas
not taking prescription medication and recdigeme relief from Tylenolld. This does
not provide a particularly helpful analysis of Plaintiff's healtreathe implantation
Contrary to the record Dr. Miller reviewed one month after the surddantiff's
medical records in the following months indettat his headaches were nsenirg and
thathe was not getting relief from over the counter medicati@sTr. at pp. 333, 337
343344,& 348.
The ALJs decision to discount the opinions in the record predating tPfain
surgery is well founded. However, the Court fipdsblematiche ALJ’s reliance on a
opinion made by a neexamining source, less than five weeks after this surgery W
the ALJ found to be sigficant. Indeedaccording tdDr. Miller, his opinion wasnade
while Plaintiff was ‘turrently recovering from back surgeryTr. at p. 102. As such, th

Courtfinds the ALJ’s sole reliance on this opinion was improper.
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On remand, the ALJ may find thtitere are gaps in the opinion evidence wh
require further development of the record, as Plaintiff suggestscybarty as to
Plaintiff's functional capacityfollowing surgery. As such, the ALJ should consid
whether additional evidence may needbéoobtained.

B. The RFC

Plaintiff also argues that the RFC does not account for hifahpairments. Pl.’g
Mem. of Law at pp. 2@3. The ALJ’s reevaluation of the opinion evidence on rem
may alter the RFC; as such, the Court declines to consider thgsmeats, and
recommends that the ALJ consider them in makidgterminatioron remand.

V. CONCLUSION

ACCORDINGLY , itis

ORDERED, that Plaintiff's Motion for Judgment on the Pleadings (Dkt. &yas
GRANTED; and it is further

ORDERED, that Defendant’sMotion for Judgment on théleadings (Dk No.
12) isDENIED; and it is further

ORDERED, that Defendant’'s decision finding Plaintiff not disablesl

ich

er

and

VACATED andREMANDED pursuant to Section Four of section 405(g) for further

proceedingsand it is further
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ORDERED, that the Clerk of the Court serve a copy of this Decision and (

uponthe parties to this action

Dated: July 16, 2020
Albany, NY

el wge
US—Magistrate Judge
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