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Currently before the Couity thiscivil rights action filed by Jenna M. DiMatrtile, Justin
G. Crawford, Pamella Giglia, Joe Durolek, and David Shamemdairgtiffs”) againstAndrew
M. Cuomq Letitia Jamesand Empire State Development Corporation (“State Defendants!’), an
Mark Poloncarz and Erie County Department of He@i@ountyDefendard”), are the
following motions: (1)Plairtiffs’ motion for a preliminary injunction enjoining Defendants from
enforcing a 5Qperson limit omon-essentiabgatherings, including weddings, pursuant to Fed. R.
Civ. P. 65(b); (2) the County Defendantsbssmotion to dismiss for failure to state a claim; and
(3) the State Defendants’ cresstion to dismiss for failure to state a clairfbkt. Nos. 4, 11,
14.) For the reasons set forth below, Plaintiffs’ motion fprediminary injunctionis granted
and decision is reserved Defendants’ crosmotions to dismisgxcept to the extent those
motions challenge the pleading sufficiency of Plaintiffs’ equal protection claimhich extent
Defendants’ crosaotions are denied.
l. RELEVANT BACKGROUND

A. Plaintiffs’ C omplaint

Generally, liberally construed, Plaintiffs’ Complaagsertghe following fiveclaims: (1)
a claim thaDefendants50-person gathering restriction violatsintiffs’ First and Fourteenth
Amendment rights of free exercise of religion by “forbidding them to preside over aimeteti
in religious weddings according to the dictates of their conscious and religieafs'héR) a
claim that the 5¢person gathering restriction violates their First and Fourteenth Amendment
rights of freedom of speech, assembly, expression and intimate association by forbidditeg them
gather with theiinvited guestgor a religious purpos€3) a claim that the 5person gathering
restriction violates their Fourteenth Amendment rights of equal protection andrdivesdue

process in that it treats religious conduct (i.e., weddings) differently than nomuslgpnduct



(includinggatherings formassdemonstrationggraduation ceremonies, special education classes,
andrestauranpatronage)(4) a claim that Defendants have acted ultra vires in enacting the many
restrictions related to COVH29 pursuant to the Governor’'s emergency power, including the 50-
person gathering restriction; and ébglaim that Plaintiffs are entitled to relief pursuant to N.Y.
C.P.L.R. Article 78 because Defendants’ actions are arbitrary, capricious, arohdiseeetion,

and a violation of lawful procedure. (Dkt. No. 1 [Pls.” ComplRamiliarity with the factual
allegations supporting these claims in Plaintiffs’ Complaint is assumed in thisddeansl

Order, which is intended primarily ftine reviewof the parties. I1¢.)

B. Briefing on the Parties’ Motions
1. Plaintiffs’ Memorandum of Law on Their Motion for Preliminary
Injunction

Generally, in support of their motion fopeeliminary injunction, Plaintiffs sserttwo
mainarguments. (Dkt. No. 4, Attach. 1 [Pls.” MeniLaw].) First, Plaintiffs argue that the
balance of hardships and the public interest favor gratiiengequestedhjunction because the
50-person gathering restriction is of minimal importance compared to the fact that suc
restriction will deprive Plaintiffs of atirreplaceable life evehti.e., their ability to have a
wedding that allows their friends and famityparticipate to the full extent contemplated by
their Christian faith).(Id. at 810.) Plaintiffs argue that Defendants’ expressed interest in
preventing the spread of COVID-19 is undermined by multiple facts, includinige(&ctthata
wedding venue, when operating as a restaurant under Defendapter'cedHcapacity
restriction, is permitted to hold more than 50 people at a(me thudailing to allow more
than 50 people when the same venue is used for a wedding is arbitrary), tieddtt)that

Defendants allow similar or more dangerous activitigslving more peoplesich as mass



demonstrations, outdoor graduatimeremoniesand indoor special educatiolassesithout a
capacity limitation. (1d.)

Second, Plaintiffs argue that they are likely to succeed on the merits of thes.cli.
at 1121.) More specifically, Plaintiffs argue as follawa) the 56person gathering restriction
violates their constitutional rights to free exercise of religion, assemblgsautiation, and
equal protection; and (b) the 50-person gathering restriction is not facially reujeaterally
applicableand is not narrowly tailored to serve a compelling governmental interest or even
rationally related to a governmental intere@tl.)

As to the merits of their constitutional claims, Plaintiffs argue that thgeb€bn
gathering restriction infringes on their right to have both a wedding and an intimate and
expressional gathering by preventing them from having all of their invited family and friends
present to witness their marriage, presentment as a married couple, arglgbihieir two
families. (d. at 1215.) Plaintiffs also argue that the 50-person gathering restriction infringes on
their equal protection rights becautallows similarly situated groups (i.eafpons diningat the
restaurantaccess to the same venue with fevestrictions given that the venue’s use as a
restaurant restricts it to only §i&rcentcapacity (approximately 200 people), and is not
consistent with Defendants’ allowance of exemptions to the 50-person gatheriictjopdor
activities such as magemonstrations, outdoor graduatmeremoniesand indoospecial
education classesld() Plaintiffs argue that the only difference betwéssir weddings and
these other uses and activitieshe religious purpose and traditions of their weddingg$) (

As to whether the 50-person gathering restriction is neutral and generally lalpplica
Plaintiffs argue that (a) it is underinclusive dadls to extend exemptions to religious activity

that are available for secular activity becaggohibits Plaintiffs’ religious weddings but



allows secular conduct such as massionstrations, outdoor graduations, and indoor special
education servicesnd (b) it discriminates against weddings in btstbperation and
application. Id. at 1619.) Plaintiffs also argue that the pBrson gathering restriction must fail
when subjected to strict scrutiny because it is not narrowly tailored in that Refsrnnot
demonstrate that they have a compelling interest to apply the restriction tdf@lauetidings
given the relatively small size of their weddings (120 and 175 people) and the intention to
practice social distancing and hygiene precautitumgg the events and the fact that Defendants
have already allowed lessife conduct to occurld( at 2621.) Plaintiffs lastly argue that, even
if strict scrutiny does not apply, there is no rational basis for applying the 50-personnggatheri
restricion to Plaintiffs’ weddingdecause Defendants’ other emergency restrictions allow the
same venue to operate as a restaurant with 200 patrons in the same space tfiatviRlaldtbe
using for their weddings.Id. at 21.)

2. The County Defendans’ Opposition Memorandum of Law and
Memorandum of Law in Support of Their Cross-Motion to Dismiss

Generally, in opposition to Plaintiffs’ motion, the Coubtgfendand make o
arguments. (Dkt. No. 11, Attach. 5, at 4-6 [County Defs.” Opp’'n Mdrhaw].) First, the
County Defendants argue that the County has no authority over the Executive Orders that
Plaintiffs challenge in this actionld( at 45.) Rather, the County Defendants argue, th
Executive Orders themselves prohibit the County from issuing any orders that caitiflittev
State’s Executive Orders or from taking any emergency actions related to €OQVH3ponse
without approval of the State Department of Health, and thus the County Defendants have not
taken any action in this case that can be constrained by a preliminary injuntdipn. (
Second, the County Defendants argue that, to the extent that they might be found to have

authority over thé&tate’s Executive Orders that Pil@ffs challenge here, the County Defendants
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join in the reasons for opposition provided by the State Defendants, namely that Pleangffs
failed to show that they met all the requirements for a preliminary injunctidnat 5-6.)
Specifically, theCounty Defendants argue that Plaintdfeunable to show a likelihood of
success on the merits of their claims because there are no allegatiomsngetdatihe County
Defendants’ involvement in the conduct underlying those claims other than thatd&sf&mie
County Department of Health threatened an enforcement action against Blaimstiftling
venue if their weddings proceeded with more than 50 individuals in attenddage. (

Additionally, the County Defendants make six arguments in suppdrénfdrossmotion
to dismiss Plaintiffs’ Complaint against them for failure to state a cldihat(6-11.) First, the
County Defendants state that they incorporate all of the arguments made relasetddsadli
made in the State Defendants’ memoranddtaw. (d. at 6.)

Second, the County Defendants argue that Defendant Erie County Department of Health
is an administrative unit of the County of Erie and is thus not a legally independent entity that
has the capacity to be suedd. @t 7.)

Third, the County Defendants argue that the claims against Defendant Polondare mus
dismissed because the Complaint failageeriany factual allegations related to his involvement
in those claims. Id. at 7-8.)

Fourth, the County Defendants ardhat, in the alternative to dismissal of Defendant
Erie County Department of Health based on its status as an administrative henCotinty of
Erie, the claims against Defendant Erie County Department of Health mustrbsseéd because
Plaintiffs have included no factual allegations related to its involvement in ¢teoses other
than to allege that it threatened an enforcement action against the wedding venweddings

proceeded with more than 50 individuals in attendance, and such allegatsurffisient to



plausibly suggest any of the claims against Defendant Erie County Department bf Kldatit
8-9.)

Fifth, the County Defendants argue that a Section 1983 claims is not legally cognizable
against Defendant Poloncarz because (a) Betided to sovereign immunity under the Eleventh
Amendment related to claims against Hondamagesn his official capacity, and (b) he is not a
“person” within the meaning of that statute in his official capacilg. at 10.)

Sixth, the County Defendants argue that the Court lacks jurisdiction over Plaintiffs’
Article 78 claim because such a claim is within the sole jurisdiction of the New Yatkk S
Supreme Court.Ilq. at 1011.)

3. The State Defendants’ Opposition Memorandum of Lavand
Memorandum of Law in Support of Their Cross-Motion to Dismiss

Generally, in opposition to Plaintiffs’ motiothe State Defendants make four main
arguments. (Dkt. No. 14, Attach. 3, at 31 [State Defs.” Opp’'n Méinaw].) First, the State
Defendants argue that Plaintiffs have failed to obtain personal jurisdictioefemndants
because they have not properly served the summons and Compthiat.1415.) Specifically,
the State Defendants argue that Plaintiffs’ attempt to serve them with the Complaim, motio
papers, and Text Order by email is insufficient because the State Defendantst ltavsaated
to email service, and the certificates of service filed by Plaintiffs do not dotysroper
personal service on any of the Defendants pursuant to N.Y. C.P.L.R. 8§ 30d(R2). (

Second, the State Defendants argue that Plaintiffs cannot demonstrate a clear or
substantial likelihood of success on the merits of any of their clailthsat 1629.) More
specifically, the State Defendants argsefollows (a) the relevant Executive Order and 50-
person gathering ban is a valid expression of the State’s emergency police powertersraha

health and safety in that there is a real and substantial relation between the-C&DMBdemic
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and the gathering restriction, and the Court should not second-guess the State’s response to a
public health crisis; (b) Plaintiff has not alleged any facts from which it cahelsibly inferred
that the gathering restrictionfringestheir religious practies, given that Plaintiffs have not pled
facts about why more than 50 people are required to be present at their weddings in order to
allow Plaintiffsto exercise their religious beliefs related to marriage; (c) Plaintiffs’ freecise

of religion claimscannot succeed because the gathering restriction is neutral and generally
applicable to all weddings (whether secular or religious) and all religious es(wiot just
Christian or Catholic weddings), and there is a rational basis for imposing tiheicestron

these events based on evidence related to “superspreader” events being the maimthsesat
transmission of COVID-19; (dhe allowance of the mademonstrations does not constitute
evidence of impermissible religious targeting; (e) Plasitiiieedom of speech, assembly and
association claims cannot succeed because tperson gathering restriction is a reasonable
time, place, or manner restriction that is contggutral and narrowly tailored to meet the State’s
legitimate interest in prxenting the spread of COVID-19; (f) Plaintiffs’ equal protection and
substantive due process claims cannot succeed because Plaintiffs have notaaitegealusibly
suggesting the existenceaimparatorsvho are sufficiently similar but have been trehte
differently, the existence adiny liberty or property interest in having more than 50 people
present at their weddings, or the fact that the 50-person gathering restrictiarbitrasy,
conscious-shocking, or oppressive in a constitutional sense; (g) Plaintiffs cannetisutdkeir
claim that the Executive Orders wereudina viresstate action becausiee New York State
Legislature has specifically granted the Governor the power to modify or suspend lagsuand i
directives related to an epidemic or disease outbreak disaster emergency auitibwestr

separatiorof-powers analysis is not applicable to a disaster eznesg and (h) the Court either



does not have jurisdiction over an Article 78 proceeding or should decline to exercisetjonsdic
over that claim because tife claim’sinherently statéaw nature, but, even if the Couwvere to
exercise jurisdiction, Piatiffs have not alleged facts plausibly suggesting that the 50-person
gathering restriction was arbitrary, capricious, or lacked a rational bé&sgist 1729.)

Third, the State Defendants argue that Plaintiff have failed to show that theyfteitl s
irreparable harm in the absence of a preliminary injunctitth.a{ 2930.) More specifically,
the State Defendants argue that irreparable harm cannot be presumed becaufeHiamtiot
alleged that the 5ferson gathering restriction directly limits their First Amendment rights in
particular given that Plaintiffs have not alleged facts related to whichsgpwestd be prevented
from attending, their relationships to Plaintiffs, and how their absence would amount to an
incurable loss of religious dife experience. I¢.)

Fourth, the State Defendants argue that the public interest and the relevantesquitabl
considerations weigh in favor of denying the preliminary injunctida. at 31.) More
specifically, the State Defendants argue that the need to protect the publ€@glD-19 far
outweighs Plaintiffs’ desire to have large weddings during the middle of a pandéajic. (

4, Plaintiffs’ Reply Memorandum of Law

Generally, in reply to Defendant’s resporiBlintiffs assernine arguments. (Dkt. No.
15 [PIs.” Reply Mem. bLaw].) First, Plaintifs argue that their motion is “factually unopposed”
because the declaration from Deputy Director of the New York Begartment of Health’s
Office of Public Health Adrienne Mazean which the State Defendants rely has no evidentiary
value due to the fact that Ms. Mazeau is not a medical doctor or an expert on pandemics or

public health emergenciesd therefore is not qualified to render her opinioi. af 6-8.)



Plaintiff also argue that her declaration is merely a vehicle to introduce heardagce or
opinions without any basisId()

Second, Plaintiffs argue that thacobsortest does not apply to the 50-person gathering
restriction because that restriction does not have a real or substantiahrelgublic health and
is arbitrary (Id. at9-15.) More specifically, Plaintiffs argue that their weddings would last for
only four or five hours on a single evening, would not involve an influx of persons from different
areas for a significant period of time, and would not primarily involve children) Plaintiffs
also argue that the number of exemptions to the 50-person gathering restriction thathave be
granted to activities like masemonstrations, restaurant diniaigthe same venue, and
graduation ceremonies shows that the limitation of that restriction to weddinb#rarg,
irrational, and petextual. Id.)

Third, Plaintiffs argue that the 50-person gathering restriction is not ggregualicable
and imposes a more than incidental burded. af 15-2Q) More specifically, Plaintiffargue
that the restriction is not generally applitabecause of the existence ahaltitude of
exceptions to that restriction, including graduation ceremonies involving up to 150 pleeple,
patronage ofestaurants that are permitted to operate qi€g0entcapacity even if that 50
percenis more tharb0 people, and mass demonstrations involving more than 50 pelapje. (
Plaintiffs also argue that the restriction imposes a more than incidental tourdegir ability to
freely exercise their religion because it is not permitting them to participatesimtiesactivities
such as sharing a meal, sharing prayer, exchanging vows, cutting cake, and presenting
themselves to and assembling with their friends and family “without exceptidds).”P{aintiffs

additionally argue that the ferson gathering restriction discriminatgainst Christian
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weddings specifically because the state has granted exceptions to grackraiooniegand
massdemonstrations that also might include an element of religious expression and gdayer. (

Fourth, Plaintiffs argue that their rights of expressive and intimate assodiatie been
violated because the fi&rson gathering restriction is not narrowly tailored or the least-
restrictive means.Id. at 20.)

Fifth, Plaintiffs argue that the Equal Protection Clause has been violated because
Plaintiffs have been treated differently than restaurant patrons at tligimgevzenue because
normal restaurant dining at the venue is subject to @eb€entcapacity limitation rather than the
50-person gathering restriction that applies to Plaintiffs’ weddings at the sameamd there
is no basis for the different treatmenltd. @t21.)

Sixth, Plaintiffsresponds as follow®lated to issues raisedDefendantstrossmotions
to dismiss: (aPlaintiffs have properly served the State Defendants by delivering the summons to
the Attorney General’s Office iperson and mailed copies to each State Defen(gribe
County Defendants cannot escape liapititerely because theiid not issue the Executive
Orders given that they were involved in selectively enforcing those orders by threatening to
enforce the Executive Orders against Plaintiffs if they proceeded with thadlirvgs with more
than 50 individals; (c)the County Defendants have not presented any evidence to support their
argument that Defendant Erie County Department of Health is not subject {@sRlaintiffs
have sufficiently alleged the basis for including the County Defendants asd@etsin this
actiony and (e) Defendant Poloncarz can be properly sued under Section 1983 bdoaake
official sued in his or her official capacity is a “person” for the purposes o$tatatte, and
Eleventh Amendment sovereign immunity does not bas $or injunctive relief against

individuals. (d. at21-24.)
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Seventh Plaintiffs argue that they have shown irreparable harm because they have
alleged a violation of their First Amendment riglasd they have alleged that the restriction is
compellirg them to forgo a seminal life experience (based on their sincerely held religious
beliefs that marriage is to be enjoyed with family and frighgisoutright prohibit[ing] them
from enjoying that experienceld( at 24-25)

Eighth, Plaintiffs argue that an injunction is in the public interest because the trordica
and protection of constitutional rights is in the public interest, the exemptions Befsiidve
allowed for other activities undermimegefendantsassertions that theublic interest requires
strict measures like the §erson gathering restriction, and Defendants will suffer no harm from
an injunction given thalaintiffs will comply with all other statenandated safety precautions
related to preventing the spreadG®VID-19 during their wedding.Iq. at 25-26)

Ninth, and finally, as to Defendants’ remaining arguments related to their motions to
dismiss, Plaintiffs argue that (a) they have stated a claim for ultra tatesastion because the
authority cited by the State Defendants does not give the Governor the power to ugilaterall
create law or suspend law outside the bounds of the Constitution or other law, and (b) the Court
should exercise jurisdiction over Plaintiffs’ Article 78 claim because itsafise the same facts
and circumstances as their constitutional claing. af 26-27.)

5. County Defendants’ Supplemental Declaration

In a supplemental declaration, the County Defendants indicated that they wished to
withdraw their argument in their motion to dismiss related to the propriety of seifiegdant
Poloncarz in his official capacity under Section 1983. (Dkt. No. 16.)

C. Hearing on August 7, 2020

12



On August 7, 2020, the Court held a video conference hearing related to the curren

motions. At the hearing, counsel presented no witnesses but only oral argument.
Il. GOVERNING LEGAL STANDARD

“The purpose of a preliminary injunction is . . . to preserve the relative positions of the
parties.” N. Am. Soccer League, LLC. v. U.S. Soccer Fed'n, 888 F.3d 32, 37-38 (2d Cir.
2018) ("N. Am. Soccéy (quoting Univ. of Tex. v. Camenisch51 U.S. 390, 395 [1981]yA
preliminary injunction is an ‘extraordinary and drastic remedy’ . . . ; it is never asvasdef
right....” Munaf v. Geren553 U.S. 674, 689-90 (2008) (internal citations omitted).
Generally, in the Second Circuit, a party seeking a preliminary injunction musisistabl
following three elements: (1) that there is either (a) a likelihood of sucnebke onerits and a
balance of equities tipping in the party’s favor or (b) a sufficiently serious questtoritze
merits d the case to make it a fair ground for litigation and a balance of hardships tipping
decidedly in the party’s favor; (2) that the party will likely experience iragarharm if the
preliminary injunction is not issued; and (3) that the public interest would not be disserted by t
relief. See Winter v. Nat. Res. Def. Council, ,|B&5 U.S. 7, 20 (2008) (reciting standard limited
to first part of second above-stated element and using word “equities” without the wor
“decidedly”); accord, Glossip v. Gros435 S. Ct. 2726, 2736-37 (2015&e also Am. Civil
Liberties Union v. Clapper785 F.3d 787, 825 (2d Cir. 2015) (reciting standard including second
part of second above-stated element and using words “hardships” and “decideiilyryup
Global Markets, Inc. v. VCG Special Opportunities Master Fund b&B F.3d 30, 38 (2d Cir.
2010) (holding that “our venerable standard for assessing a movant's probability of success on

the merits remains valid [after the Supreme Court’s decisitimen”).
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With regard to the first part of the first element, a “likelihood of success”nexjai
demonstration of a “better than fifty percent” probability of succédslul Wali v. Coughlin
754 F.2d 1015, 1025 (2d Cir. 1988jsapproved on othegrounds, O'Lone v. Estate of Shahazz
482 U.S. 342, 349, n.2 (1987). “A balance of equities tipping in favor of the party requesting a
preliminary injunction” means a balance of the hardships against the beBSe#se.g., Ligon v.
City of New York925 F. Supp.2d 478, 539 (S.D.N.Y. 2013) (characterizing the balancing
“hardship imposed on one party” and “benefit to the other” as a “balanc(ing] [offjthies”);
Jones v. Nat'l Conference of Bar Examiné&@1 F. Supp. 2d 270, 291 (D. Vt. 2011)
(considering the harm to plaintiff and any “countervailing benefit” to plaintiff in batgritie
equities);Smithkline Beecham Consumer Healthcare, L.P. v. Watson Pharm99:@V,-9214,
1999 WL 34981557, at *4-5 (S.D.N.Y. Sept. 13, 1999) (considering the harm to defendant and
the “benefit” to consumers in balancing the equiti@sihur v. Assoc. Musicians of Greater New
York 278 F. Supp. 400, 404 (S.D.N.Y. 1968) (characterizing “balancing the equities” as
“requiring plaintiffs to show that the benefit to them if an injunction issues will oubwibigy
harm to other parties”Rosenstiel v. Rosensti@l78 F. Supp. 794, 801-02 (S.D.N.Y.1967)
(explaining that, in order to “balance the equities,” the court “will consider the hardsthie
plaintiff . . . , the benefit to [the] plaintiff . . . , and the relative hardship to which a detenila
be subjected”) [internal quotati marks omitted}.

With regard to the second part of the first element, “[a] sufficiently seqoestion as to
the merits of the case to make it a fair ground for litigation” means a questiondbat is

“substantial, difficult and doubtful” as to reigel “a more deliberate investigationtlamilton

! See also Abbott Labs. v. Mead Johnson & @81 F.2d 6, 12, n.2 (7th Cir. 1992)
(“Weighing the equities as a whole favors X, making preliminary relief apptepaaen though
theundiscountedbalance of harms favors Y.”) [emphasis added].
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Watch Co. v. Benrus Watch C206 F.2d 738, 740 (2d Cir. 1953xcord, Semmes Motors, Inc.
v. Ford Motor Co.429 F.2d 1197, 1205-06 (2d Cir. 1970YA balance of hardships tipping
decidedly toward the party requesting a preliminary injunction” means that, as congpéred t
hardship suffered by other party if the preliminary injunction is granted, the hardshigduoyer
the moving party if the preliminary injunction is denied will be so much greateittmay be
characterized as a “real hardship,” such as being “driven out of business . . . he&beald
be held.” Buffalo Courier-Express, Inc. v. Buffalo Evening News, B@1 F.2d 48, 58 (2d Cir.
1979);Int’l Bus. Mach. v. Johnsor629 F. Supp.2d 321, 333-34 (S.D.N.Y. 20@@k also
Semmes Motors, Inel29 F.2d at 1205 (concluding that the balance of hardships tipped
decidedly in favor of the movant where it had demonstrated that, without an injunctivetorder
would have been forced out of business as a Ford distributor).

With regard to the second element, “irreparable harm” is “certain and imminent hrarm fo

which a monetary award does not adequately compen¥digdom Import Sales Co. v. Labatt

2 See also Six Clinics Holding Corp., Il v. Cafcomp Sys., 1@ F.3d 393, 402 (6th Cir.
1997);Rep. of the Philippines v. Marcd®62 F.2d 1355, 1362 (9th Cir. 1988)ty of Chanute
v. Kansas Gas and Elec. C@54 F.2d 310, 314 (10th Cir. 198R);R. Yardmasters of Am. v.
Penn. R.R. Cp224 F.2d 226, 229 (3d Cir. 1955).

3 The Court notes that, under the Second Circuit’'s formulation of this standard, the
requirement of a balance lérdshipstipping decidedlyin the movant’s favor is added only to
the second part of the first element (i.e., the existence of a sufficiently sguiestson as to the
merits of the case to make it a fair ground for litigation), andisotto the first part of the first
element (i.e., the existence of a likelihood of success on the merits), which (agaings
merely a balance @quities(i.e., hardships and benefits) tipping in the movant’s faGare
Citigroup Global Markets, lo,, 598 F.3d at 36 (“Because the moving party must not only show
that there are ‘serious questions’ going to the merits, but must additionallysésthhti ‘the
balance of hardships tips decidedly’ in its favor . . ., its overall burden is no lighter trarethe
it bears under the ‘likelihood of success’ standard.”) (internal citationemjitf. Golden Krust
Patties, Inc. v. Bullogkd57 F. Supp.2d 186, 192 (E.D.N.Y. 2013) (“[T)wenterstandard . . .
requires the balance of equities to tip in the movant's favor, though not necessarily ‘gecided|
so, even where the movant is found likely to succeed on the merits.”).
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Brewing Co, 339 F.3d 101, 113 (2d Cir. 2003). Irreparable harm exists “where, but for the grant
of equitable relief, there is a substantial chance that upon final resolution ofitimetlaetparties
cannot be returned to the positions they previously occugdzdrintag Int'l Chem., Inc. v. B&

of India, 175 F.3d 245, 249 (2d Cir. 1999).

With regard to the third element, the “public interest” is defined as “[#meal welfare
of the public that warrants recognition and protection,” and/or “[sJomething in which the public
as a whole hasstake[,] esp[ecially], an interest that justifies governmental regulatioilid®
InterestBlack’s Law Dictionary9th ed. 2009).

The Second Circuit recognizes three limited exceptions to the aheteet general
standard.Citigroup Global Markets, In¢598 F.3d at 35, n.4.

First, where the moving party seeks to stay government action taken in the public interest
pursuant to a statutory or regulatory scheme, the district court should not apply thgplessri
“serious questions” standard but should grant the injunction only if the moving party establishes,
along with irreparable injury, a likelihood that he will succeed on the merits of his did
(citing Able v. United Stateg4 F.3d 128, 131 [2d Cir. 19958ee also Otodlissouria Tribe of
Indians v. New York State Dep't of Fin. Serv69 F.3d 105, 110 (2d Cir. 2014) (“A plaintiff
cannot rely on the ‘fair-grounfibr-litigation’ alternative to challenge governmental action taken
in the public interest pursuant to a statutory or regulaongme.”) (internal quotation marks
omitted). This is because “governmental policies implemented through legislati@uiaticns
developed through presumptively reasoned democratic processes are entitleghén ddyree
of deference and should not be enjoined lighthble,44 F.3d at 131.

Second, a heightened standard-requiring both a “clear or substantial” likelihood of

success and a “strong” showing of irreparable harsrequired when the requested injunction
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(1) would provide the movant with all the relief that is sought and (2) could not be undone by a
judgment favorable to nomovant on the merits at triaCitigroup Global Markets, In¢598
F.3d at 35, n.4 (citinylastrovincenzo v. City of New Yor35 F.3d 78, 90 [2d Cir. 2006 )iew
York v. Actavis PLC787 F.3d 638, 650 (2d Cir. 2015) (“When either condition is met, the
movant must show [both] a ‘clear’ or ‘substantial’ likelihood of success on the meréad
make a ‘strong showing” of irreparable harm’. . . .”) (emphasis added

Third, the above-described heightened standard may also be required when the
preliminary injunction is “mandatory” in that it would “alter the status quo by commanding s
positive act,” as opposed to being “prohibitory” by seeking only to maintaistatus quo
Citigroup Global Markets, In¢598 F.3d at 35, n.4 (citinfom Doherty Assocs. v. Saban
Entm’t, 60 F.3d 27, 34 [2d Cir. 1995)).

Because the parties have demonstrated in themoranda of law an adequate
understanding of this legal standard, the Court need not, and does not, further elaborate on this

legal standard in this Decision and Order, whdpain)is intended primarily for the review of

the parties.
1. ANALYSIS
A. Irreparable Harm

“Irreparable harm is injury that is neither remote nor speculative, but anthahaninent
and that cannot be remedied by an award of monetary damadg@s.York ex rel.

Schneiderman v. Actavis PLZ87 F.3d 638, 660 (2d Cir. 2015). The showing of irreparable

4 Alternatively, in such a circumstance, the “clear or substantial likelihoagcoss”
requirement may be dispensed with if the amtvshows that “extreme or very serious damage
will result from a denial of preliminary relief.Citigroup Global Markets, In¢598 F.3d at 35,
n.4 (citingTom Doherty Assocs. v. Saban Engi6a F.3d 27, 34 [2d Cir. 1995]).
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harm “is the single most important prerequisite for the issuance of a preliminargtioju”
Rodriguez ex rel. Rodriguez v. DeBuph@5 F.3d 227, 233-34 (2d Cir. 1999). The Court can
presume irreparable injury where it is alleged that a constitutional right hasibkded. See

Jolly v. Coughlin 76 F.3d 468, 482 (2d Cir. 1996) (finding that the district court’s presumption
of irreparable harm based on a showing of substantial likelihood of success on the merits on a
Eighth Amendmentlaim was appropriate because “it is @ileegedviolation of a constitutional

right that trigges a finding of irreparable harm”).

As will be discussed more fully below, the Court finds that the showing Plaintiffs have
made as to the likelihood of success on the merits of their equal protection clatim mer
presumption of irreparable harm on that basis. Furthermore, the Court finds that no emidence
argument adduced by Defendants have rebutted that presumption.

B. The Effect of Jacobson on the Analysis of Plaintiffs’ Claims

As this Court explained in its recent decisio®\ss’n of Jewish Camp Operators v.
Cuomgq 20-CV-0687, 2020 WL 3766496, at *7-8 (N.D.N.Y. July 6, 2020) (Suddaby, C.J.), in the
context of a significant public health emergency like the COVID-19 pandemic, coutts mus
consider whether the government’s challenged action lacks a “real or subsédetiiath [to
public health]” or is “beyond all question, a plain, palpable invasion of rights” when detegmi
whether the action reasonably and permissibly restricts constitutional agitasbat a public
health emergencyAss’n of Jewish Camp Operatp)20 WL 3766496, at *8 (quoting
Jacobson v. Massachusett®7 U.S. 11 [1905]see S. Bay United Pentecostal Church v.
Newsomgl40 S. Ct. 1613, 1613 (2020) (Roberts, C.J., concurring) (stating that, when state
officials “undertake[ ] to act in areas fraught with medical and scientifiertaiaties, their

latitude must be especially broad,” and that, where the broad limits of autheritgteexceeded,
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the restrictions imposed by state officials in response to a pandemic or heaitjeecy should

not be subject to “second guessing by an unelected federal judiciary, which lacks the
background, competence, and expertise to assess public health and is not accountable to
people”) “Courts may ask whether the state’s emergency measures lack basic exceptions for
‘extreme cases,” and whether the measures are pretexhadlis, arbitrary or oppressive,” but
should not “second-guess the wisdomefficacy of the measuresih re Abbott 954 F.3d 772,
784-85 (5th Cir. 2020).

This Court further emphasized that the “police power of a state . . . may be ererted i
such circumstances, or by regulations so arbitrary and oppressive in pactsasras to justify
the interference of the courts to prevent wrong and oppressiss’ of Jewish Camp
Operators 2020 WL 3766496, at *10 (quotiiacobson197 U.S. at 38). A State’s “authority
to respond to an emergency, while broad, is not without limits: it may not be arbitrary or
oppressive.”ld. Accordingly, when reviewing the facts of a case undedadlebsorstandard,
the Court analyzes a plaifit claims under the rational basis standard of revigvat *9.

Here, the Court finds that, despite the applicatiodaebbsorand its progeny, the State’s
50-person gathering restriction on social gatherings is impermissibly arbitranytbedads of
this case. As will be discussed in more detail below, the State has failedjtai@tie rebut
Plaintiffs’ argument that a 50erson limit on a social gathering is not consistent with
Defendants’ allowance of exemptions to thepgdson gathering sériction for activities such as
dining at restaurants and participating in graduation ceremonies.

C. Likelihood of Success on the Merits

Because the Court finds Plaintiff’'s equal protection claim to be the strarfgbstfive

they assert, the Court focus its analysis on that claim.
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The Equal Protection Clause “is essentially a direction that all persons similzalgd
should be treated alike City of Cleburne v. Cleburne Living Ctr., Ind.73 U.S. 432, 439
(1985). “[T]he equal protectioguarantee ... extends to individuals who allege no specific class
membership but are nonetheless subjected to invidious discrimination at the hands of
government officials.”"Harlen Assocs. v. Inc. Vill. of Mineqla73 F.3d 494, 499 (2d Cir. 2001).
“To state an equal protection claim, a plaintiff must charge a governmental oftitenly with
deliberately interpreting a statute against the plaintiff, but also with singling hintooet far
that misinterpretation.”Gagliardi v. Vill. of Pawling 18 F.3d 188, 193 (2d Cir. 1994). Where a
plaintiff is not a member of a constitutionally protected class, “he may bring anpeqteadtion
claim pursuant to one of two theories: (1) selective enforcement, or (2) ‘clags.tf AYDM
Associates, LLC v. Town of Pamelk®5 F. Supp. 3d 252, 265 (N.D.N.Y. 2016) (D'Agostino, J.)
(citation omitted).

To succeednder a selective enforcement theory, a plaintiff must establish that (1) he,
“compared with others similarly situated, was sélety treated,” and (2) “the selective
treatment was motivated by an intention to discriminate on the basis of impermissible
considerations, . . . to punish or inhibit the exercise of constitutional rights, or by a malicious or
bad faith intent to injure the personZahra v. Town of Southqld8 F.3d 674, 683 (2d Cir.

1995) (citation omitted). A plaintiff must identify comparators that “a reasignarudent

person would think were roughly equivalent™ to the plaintiff, though the plaintiff does not need
to show an “exact correlation” between them and that similarly situated pe&x¥@M
Associates205 F. Supp. 3d at 265 (quotiNpsdos Chofetz Chaim, Inc. v. Vill. of Wesley Hills

815 F. Supp. 2d 679, 696 [S.D.N.Y. 2011]).
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To succeed under a clagsone theory, a plaintiff must establish that he was
“intentionally treated differently from others similarly situated and ‘there is timned basis for
the difference in treatment.’Id. (quotingVill. of Willowbrook v. Olech528 U.S. 562, 564
[2000]). A classof-one plaintiff “must show an extremely high degree of similarity between
themselves and the persons [with] whom they compare themsevksside v. Valentir468
F.3d 144, 159 (2d Cir. 2006). A plaintiff is not required to prove “a defeisdsuttjective il}
will towards a plaintiff,” and can prevail on a clasfsone claim based on similarity alonkElu v.
City of New York927 F.3d 81, 93 (2d Cir. 2019). To prevail on similarity alone, a plaintiff

must prove as follows: “(i) no rational person could regard the circumstandes ibintiff to
differ from those of a comparator to a degree that would justify the differéne@inent on the
basis of a legitimate government policy; and (ii) the similarity in circumstances aeceddé in
treatment are sufficient to exclude the possibility that the defendant actedbasithef a
mistake.” Hu, 927 F.3d at 94 (quotingeilson v. D’Angelis409 F.3d, 100, 104-05 [2d Cir.
2005]).

Here, after carefully considering the mattee Court finds that Plaintiffs have shoan
likelihood of success on the merits of their claim under the Equal Protection @latlse
reasons stated by Plaintiffs in their memoranda of law (and during the hearing). &0 thos
reasons, the Court adds the following analysis, which is intended to supplement and not supplant
those reasons.

As to the existence of a similarbtuated comparator, Plaintiffs point to the fact teath
venue at which they are scheduled to have their weddings also operatesstaurantAs

assertedn Plaintiffs’ Verified Complaint, and as argued in their papers and at the hearing, the

activities that will be engaged in during a wedding will be much the same as those engaged in
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while dining at a restaurant, including having groupsadividuals of no more than ten in

number at tables seated for diningdditionally, & Plaintiffs’ counsel argued at the hearing (and
as discussed in the submitted declaration from the venwesnp patrons shall be required to
follow all of the State’s socialistancing, mask-wearing, and other health and safety guidelines
and directives when on the premises, including wieeticipating inthe weddingceremonythe
venue’s owner haswornthat all of their safetygicies will be in place and be enforced during
Plaintiffs’ weddings. (Dkt. No, 4, Attach. 3, at 1 6-12 [James Decl.].) Thuss¢bsd

evidence before the Court establistiest there is no real material difference between the
activities or the safetgisk in the venues at a wedding that is compliant with the State’s
guidelines and during normal dining operations.

However, despite this high degree of similarity between the two uses of the saras,ve
ordinary dining and weddings are treated diffdsehy Defendants. Ordinary dining use
permitted tanvolve a number of patronat(any one timeequal to up to 50 percent of the
venue’'smaximumoccupancy, while wedding ugesubject to the general f@rson gathering
restriction. Based on the evidence provided in this case, the Court can find no rational basis for
this State’s difference in treatment betwese of the venues in question for ordinary dining and
use of those venues for weddings. In particular, there is no discernable ratiomafoeaso
limiting a wedding use of the venues to only 50 individuals when the individuals present at the
wedding would be required to abide by the same safety rules applicable to ordieagysdich
as limiting the number of people at each table, requpeaple to stay at their tabléshen not
visiting the rest room or bar), requiring people to wear masks when not at their table, and
prohibiting dancing, among other things. Simply put, if these limitations are sufficientéatprot

the State’s interestn preventing the spread of COVID-19 when implemented in restaurants at
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50-percent capacity, there is no rational reason why they are not also sufficientd¢btpedte
interest in a wedding at 50-percent capacity. The Court is not persuaded by the State
Defendants’ argument that the fact that part of the purpose of a wedding is for tieel wauple

to interact with friends and family is sufficient to justify finding that weddingpeaetically
dissimilar from ordinary dining and thus do not merit to be treated the same as aryordinar
dining use of the venue. Nor is the Court persuaded that Plaintiffs are required to somehow
prove that they will comply with all of the required measures in order to show eatitt¢éon

relief, given that the myriad of other non-essential businesses or uses that haal®hesehto
operate under the current reopening plans are not routinely required to show such compliance
beforebeing allowed to proceed with their operations. Plaintiffs and the venues’ owner have
made assurances that they are willing to comply with all the same requirements thatiethas
deemedo be sufficient to mitigate the risk of operating a restaurant for dining purposb8-at a
percentoccupancy capacity, and there is nothing stopping Defendants from taking measures to
ensure that they do in fact comply with those requirements or tonékeement measures

against them if they fail to do so.

Additionally, the Court notes that Defendants have granted other exceptions to the
general 5€person gathering restriction, the most notable of whiébris50-person outdoor
graduatiorceremonies Although not quite as similar to an indoor weddingsdke dining
activity mentioned above, graduatioeremonieslso involve significant interaction between
people and families as they come together to celebrate with one another; and yé¢ tiees Sta
allowed gatherings of three times the limit applicable to all other gatherings. Alttidagh

exception may not be similar enough to satisfy the stringent standard applicablesteafaiee
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claim, it is certainly additional support for the Courdtnclusion that the State Defendants have
failed to treat similar conduct in a similar manner.

The Court cautions that it is not implying tlaaty wedding (particularly the typical
wedding that existed before the COVID-19 pandemic) would be sufficigintijar to a typical
dining experience, and is certainly not implying that these weddings should be permitted to
proceed in any manner in which they like. In fact, this case presents a unique situatibthie t
Plaintiffs’ chosen venues are alreademgiing as functioning restaurants in addition to wedding
venues and thus the unequal treatment is happening as a result of two different usesre the s
venue. Rather, the Court is finding that a wedding that follows all the same rules tithbevoul
apdicable to the given venue for dining when that venue is operating as a restaurant should not
be treated differently than a restaurant. Nothing in this Decision and Order is intended t
supersede the State’s authority to enforce those normal safety requirementsamibmsethat
are applicable to restaurants against Plaintiffs’ weddings. The purpose an@c¢hefdfiis
Decision and Order is to place Plaintiffs’ weddings on an equal footing with sudlraesta
operations, because that is what thed&dProtection Clause guarantees.

D. Balance of Equities

Lastly, the Court finds that the balance of the equities and the public interest inggeant
preliminary injunction are both in favor of Plaintiffs. As discussed above, the likelihood that
Plaintiffs will succeed on their equal protection claim means that the public interddtlveo
served by protecting their constitutional riglféee Roberts v. Negc@58 F.3d 409, 416 (6th Cir.
2020) ({T]reatmenbf similarly situated entities in comparable ways serves public health
interest at the same time it preserves bedrockexeecise guaranteés Additionally, because

the same restrictions that Plaintiffs would be expected to follow in holding theirngsdaive
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already been deemed to be sufficient to mitigate the spread of GO¥iDa restaurant setting,
the Court can see rreason that applying those same restrictions to Plaintiffs’ weddings would
harm theStatés interests.

ACCORDINGLY , itis

ORDERED that Plaintiffs’ motion for a preliminary injunction (Dkt. No) ¥
GRANTED; and it is further

ORDERED that Defendants afeRELIMINARILY ENJOINED _ from enforcing the
abovereference®d0-persorimit (under Executive Order 202.45 and attendant regulations,
guidance, andirectiveg against Plaintiffs in the operation of theieddings at the above-
referenced venueand it is further

ORDERED that, in holding their weddings, Plaintiffs are required to comply at all times
with the relewant health and safety precautions that have been outlined by the State related to the
operations of restaurants, including (but not limited to) not having a gathering of indivtthtals

is more than 5@ercent of the relevant venue’s capacity.

/ézwm

Glenn T. Suddaby
Chief U.S. District Judge

Dated: August 7, 2020
Syracuse, New York
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