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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK
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Trudy L. Ramstine,
Plaintiff,
-v- 3:08-CV-942 (NAM/DEP)
The Hartford Life and Accident Insurance Company,

Defendant.
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APPEARANCES:

Olinsky & Shurtliff

Howard Olinsky, Esq., of counsel
300 South State Street, 5th Floor
Syracuse, New York 13202
Attorney for Plaintiff

Schrader, Israely, DeLuca & Waters, LLP
Robert S. DelLuca , Esq., of counsel
2821 Wehrle Drive, Suite 3

Williamsville, New York 14221

Attorney for Defendant

Hon. Norman A. Mordue, Chief U.S. District Judge:
MEMORANDUM-DECISION AND ORDER
INTRODUCTION
S This action under the Employee Retirement Income Security Act (“ERISA”), 29 U.S|C. §
1001,et seq.concerns a Group Insurance Policy, No. GLT-674180 (“Policy”), issued by

defendant to plaintiff's former employer, BAE Sgms North America (“BAE”). Plaintiff claims

1%

defendant wrongfully terminated her waiverppémium benefits under the group life insurancg
portion of the Policy based on defendant’s deteatram that plaintiff failed to prove she was
disabled within the meaning of the applicaBldicy provision. The first cause of action of the

complaint alleges wrongful denial of benefits, and the second alleges defendant breached |its
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fiduciary duty to plaintiff. Defendant mové€bkt. No. 24) for summary judgment dismissing the
action. Plaintiff cross-moves (Dkt. No. 25 fummary judgment. As set forth below, upon
review of the entire administrative record, theu@ grants defendant’s motion, denies plaintiff|s
motion, and dismisses the action.
FACTS

Background

The undisputed facts set forth below are drawn from the administrative teGrdiay
20, 2005, plaintiff ceased working as an Operations Associate for BAE due to a herniated ¢ervical
disc and neck pain. In July 2005, plaintiffisurosurgeon, Daniel D. Galyon, M.D., performed
on plaintiff an “anterior cervical diskectomyitiv fusion and plating and interbody fixation from
C5 to C6 with the use of Tisseel for incid@indurotomy.” Defendardpproved plaintiff's long
term disability (“LTD”) benefit claim on January 20, 2006, retroactive to November 19, 200p (the
end of the 180-day elimination period), and notified her that she may also be eligible for waiver
of premium benefits under the group life insurance portion of the Policy. On July 20, 2007
plaintiff underwent surgical repair of a left rotator cuff tear by Mark V. Wilson, M.D., an
orthopedic surgeon. Defendant notified pldirdn October 22, 2007 that her waiver of premiym
benefits had been approved, effective February 20, 2006.

Subsequently, defendant terminated pléistivaiver of premium benefits effective

March 7, 2008. In the termination letter, defendant summarized recent medical reports it had

! Plaintiff's counsel failed to comply with the requiremé N.D.N.Y. Local Rule 7.1(a)(3) that the party
opposing a summary judgment motion shall file a response to the movant’s Statement of Material Facts that {shall
mirror the movant’s Statement of Material Facts by ittthhg and/or denying each of the movant’s assertions in
matching numbered paragraphs. Each denial shall setafsghcific citation to the record where the factual issue
arises.” Nevertheless, the Court has reviewed the entire record.
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received from Drs. Wilson and Galyon, as welfrasn plaintiff's family doctor, Kazimieras A.
Snieska, M.D. Based on these reports, defercamtiuded that plaintiff “should be able to
return to work part time on light duty to any occupation” with specified restrictions, and tha
therefore “the evidence obtained in support of [plaintiff's] claim does not establish that [shq
continue[s] to meet the definition of Disabled” in the waiver of premium benefits portion of
Policy.

On March 18, 2008, plaintiff appealed defendatgisnination of her waiver of premium
benefits. On May 27, 2008, defendant denied the appeal and upheld the termination of wa
premium benefits. This action followed.

The Policy

The Policy issued by defendant to BAE, ptdfis former employer, provides benefits fgr

eligible employees including LTD benefits and life insurance. The Policy specifically provic
that defendant has “full discretion and authority to determine eligibility for benefits and to
construe and interpret all terms and provisions of the Policy.”

For purposes of LTD benefits, the Policy defines “disability” as follows:

Disability or Disabled means that during the Elimination Period and for the
next 24 months you are prevented by:

1. accidental bodily injury;

2. sickness;

*k%k

from performing one or more of the Essential Duties of Your Occupation
and as a result your Current Monthly Earnings are no more than 80% of
your Indexed Pre-Disability Earnings.

After that, you must be so prevented from performing one or more of the
Essential Duties of Any Occupation

(Emphasis added.) It defines “Any Occupation” as follows:
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Any Occupation means an occupation for which you are qualified by
education, training or experien@nd that has an earnings potential greater
than an amount equal to the lesser of the product of your Indexed pre-
disability Earnings and the Benefit Percentage for which you enrolled and
the Maximum Monthly Benefit shown in the Schedule of Insurance.

(Emphasis added.) Defendant found plaintiff eligible for LTD benefits under the “Your
Occupation” provision as of November 19, 2005djafbe 180-day elimination period). After th
24-month period elapsed on November 19, 200fgndiant found plaintiff eligible for LTD
benefits under the “Any Occupation” provision.

The Policy also provides for the waiver of life insurance premiums so long as the ing
meets the definition of “disabled” for purposes of waiver of premium benefits. The waiver
premium provision in the group life insurance portion of the Policy provides:

When will We waive premium?

We will waive premium after proof that You are Disabled is provided by
an attending physician licensed to practice in the United States and We
approve the proof. ***

The Policy definition of “disabled” as it relates to waiver of premium benefits reads:
Disabled means that You have a condition that prevents You from doing
any work for which You are or could become qualified by education,
training or experiencand it is expected that this condition will last for at

least nine consecutive months from Your last day of work or You have
been diagnosed with a life expectancy of 6 months or less.

(Emphasis added.) If a claimant is no longer disabled, the Policy provides as follows:

If, for any reason, You are no longer Disabled, Your premium will no
longer be waived. On that date, You may or may not return to work.

Defendant notified plaintiff on October 22, 2007 that waiver of premium benefits had been
approved, effective February 20, 2006 (that is, 90 days after the effective date for LTD ber

provided in the Policy).
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Termination of Waiver of Premium Benefits
The record evidence in connection with defendant’s termination of waiver of premiu
benefits as of March 7, 2008 includes the following. Defendant obtained an Attending

Physician’s Statement of Functionality from Dr. Galyon, dated December 20, 2007, noting

plaintiff's primary diagnosis remained “residueeck pain following cervical fusion on 7/20/05%;

that her “gait remains stable w/ use of cane, remains limited in forward flexion & extension

m

that

" that

she took Vicodin for her condition; that in the “general workplace environment” she was aljle to

sit for two hours at a time, to stand for two hours at a time, and to walk for two hours at a time;

and that she is able occasionally to lift or carry up to — but no more than — ten pounds with
hands, finger/handle with both hands, bend at thstwaeel or stoop, drive, and reach at all

levels with both hands.

On February 7, 2008, defendant requested uddatermation from plaintiff's physiciang.

In his response, marked “received” by defendant on February 18, 2008 (“February 18, 2008

Report”), Dr. Galyon commented that he had ¢éastmined plaintiff on February 4, 2008; that 3
had decreased range of motion in her cervical spine and muscle spasms; that he schedulg
three-month follow-up examination of plaintithat no treatments were planned; that her

prognosis was “fair”; that her activities were limited by her need to change between sitting
standing every 30 minutes (as needed); and that she should not lift, push or pull more thar
pounds. In response to the question whether plaintiff was “capable of performing part time
(any occupation) on a reasonable and consibsis beginning 3/1/2008” he did not check “y¢
or “no” but wrote: “She does have other medical problems including shoulder surgery.” He

added: “I would recommend a FCE for her functistatus and if she would be employable.”
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In response to defendant’s request for updated information, Dr. Wilson submitted a
received by defendant on February 14, 2008 (“Fefriid, 2008 Report”), stating that he had |

examined plaintiff on September 28, 2007 with regard to her left shoulder and on January

2008 with regard to her right knee. Dr. Wilson stated, with respect to her left shoulder, thaf

report,
Ast

P9,

plaintiff's range of motion had improved, though she still had some pain; that she was recdiving

physical therapy for the shoulder; and that her prognosis was “good.” With respect to her

fight

knee, Dr. Wilson stated that she had increased pain, patella femoral pain and crepitation; that she

was receiving a synthetic lubricant injection for her knee; and that her prognosis was “guatded.”

Dr. Wilson stated that plaintiff should not eggan any lifting, pushing or pulling of more than

10 pounds, should not work overhead, should not stand or walk for more than 45 minutes

time (without a sitting 10-15 minute rest), and should not climb. In response to the questign

At a

whether plaintiff “capable of performing part time work (any occupation) on a reasonable and

consistent basis beginning 3/1/2008” he checked “Yes” and wrote “light duty.” He added t
plaintiff “[s]hould be able to return to liglttuty and increase hours in a controlled fashion.”

Kazimieras A. Snieska, M.D., plaintiff'saly doctor, wrote to defendant on February
22, 2008, stating that he had last examined plaintiff on March 2007, at which time she

complained that her legs were very weak and “giving out on her”; that she had “suffered a

hat

contusion to her knee in November; and that she had been “complaining of weakness in the right

knee and also pain in the shoulder since that time.” He stated that she was recently diagn

josed as

having a rotator cuff tear in the right shoulded @ahat her treatment was provided by Drs. Wilgon

and Galyon. He added: “I truly feel that this patient has been damaged permanently throu

gh all of

her injuries. | do not think that she is capable of returning to work in any capacity at this timne.”




On March 7, 2008, defendant issued a letter referring to the physician’s reports and
terminating plaintiff’'s waiver of premium benefits, stating:

Based on the information provided by your doctors above, you should be
able to return to work part time on light duty to any occupation with the
following restrictions: refrain frontifting with your left shoulder, no

pushing or pulling greater than 10 [pounds], no working overhead, no
prolonged standing or walking greater than 45 minutes without sitting
down for 10-15 minutes per hour, shifting sit/stand position every 30
minutes and no climbing.

In conclusion, The Hartford has determined that the evidence obtained in
support of your claim does not establish that you continue to meet the
definition of Disabled. Accordingly, your claim is terminated effective
3/7/2008.

The letter advised plaintiff of her right to appeal.

Plaintiff's Appeal of the Termination of the Waiver of Premium Benefits

By letter dated March 18, 2008, plaintiff appealed the termination of her waiver of

premium benefits. She wrote that she had calledffices of Drs. Galyon and Snieska and “they

say they do not know where you got any information that [she] was able to work any job.”
adds that Dr. Galyon forwarded her the Attending Doctor’s Report and Carrier/Employer B
Form he had recently completed concerning plaintiff's claim for Workers’ Compensation bd
(“Workers’ Comp Report”). Based on hisawination of plaintiff on February 4, 2008, Dr.
Galyon filled out the form as follows: to the question whether plaintiff was working, he chec
“No”; and to the question whether she was “Unable to perform regular duties or work” he
checked “Yes” and indicated that her degree of impairment was “Partial.” In response to
guestions which were to be completed only “when maximum medical improvement has be
reached” he stated that the loss to her extremity was 75% and answered “No” to the quest

whether the patient “can do any type of work.”
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Defendant assigned the appeal to Edna Golych, Appeal Specialist. On May 8, 200§

defendant referred plaintiff's medical records to University Disability Consortium for an

==

independent medical record review, which wasformed by James B. Boscardin, M.D., a board-

certified orthopedic surgeon. Dr. Boscardin’s letter report, dated May 20, 2008, summariz
plaintiff's medical records and reported thathael spoken by telephone with each of plaintiff’s
physicians. He wrote that plaintiff “has befetiowed by the operating surgeons periodically g
these doctors have indicated that her functional abilities exist at a sedentary level with
restrictions.”

Dr. Boscardin noted that Dr. GalyorDecember 20, 2007 report included “restrictions
and limitations ... which basically allowed a sedentary level of function, no overhead work,
frequent flexion of the neck, no lifting over iibunds] and frequent change of positions whic
included sitting for two hours, standing for two hours and walking two hours in an alternatif

fashion.” According to Dr. Boscardin, in their teleconference on May 16, 2008, Dr. Galyon

bd

nd
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stated that he had last seen plaintiff on May 8, 2008, “at which time he felt that she was cdpable

of full time sedentary work, no lifting over 10 [pounds], no working overhead, no frequent fl
of the spine, sitting, walking and standing should be alternated two hour intervals and she
capable of full time employment.” There is no written report from Dr. Galyon reflecting this
opinion.

With regard to the records provided by Dr. Wilson, Dr. Boscardin noted that Plaintiff

exion

Wwas

S

“left shoulder was diagnosed with a rotator cuff tear which was treated with a surgical repdir on

7/10/07 and as of the last visit of 9/28/07, Dilsth advised sedentary activity with lifting not

exceed 10 [pounds].” When Dr. Boscardin spoke with Dr. Wilson by telephone on May 13

[0

2008,




Dr. Wilson “confirmed” his opinion that Plaintifivas capable of sedentary work, no lifting ovg
10 [pounds] and to limit working with the left arm above the shoulder” and that she “could (
on a full time basis.”

Dr. Boscardin also discussed Dr. Snieskgigion. He noted that, when Dr. Snieska
wrote on February 22, 2008 that plaintiff was “bleato work because of continued complaintg
which included stiffness of the neck, self-reported weakness in the arm and inability to per
most activities,” Dr. Snieska had not seen plaintiff since March 2007. He also noted that ir
teleconference on May 16, 2008, Dr. Snieska told him that as of April 28, 2008 plaintiff
“complained of pain in her neck, decreased range of motion, weakness in her arms and in;
do anything”; that her husband had recently daedt that plaintiff was suffering from panic
attacks. Dr. Snieska stated that plaintiff “was not capable of returning back to sedentary a
because of her complaints and her panic attacks/anxiety depression.” With respect to Dr.
Snieska’s opinion, Dr. Boscardin wrote:

The family practitioner, Dr. Snieska, indicated that [plaintiff] was under
significant anxiety/depression issues. She recently lost her husband
secondary to COPD (chronic obstructive pulmonary disease) and she was
suffering from panic attack that would keep her from performing any sort

of duties including sedentary function. He indicated that she had
complained of stiffness in the neck, neck pain and right arm weakness. This
is contrary to what the neurosurgeon had indicated based on a recent office
visit of 5/8/08. This also was contrary to what the shoulder surgeon had
indicated that sedentary activities were appropriate.

In his report, Dr. Boscardin concluded:

[Plaintiff] is not precluded from sedentary full time work which limits
lifting to 10 [pounds] with additional restrictions of no overhead work, no
work with the left arm above the left shoulder and no work that requires
prolonged flexion of the cervical spine. She requires an opportunity to

change position every two hours and she may walk or stand frequently.
These restrictions and limitations are permanent and effective from 3/8/08

-9-
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onward. | must add that the family practitioner felt that she reported
decreased range of motion of the cervical spine, some arm weakness and
inability to perform tasks but this was contrary to what the two surgeons

had related to me. The family practitioner referenced anxiety, depression
and panic attacks. | speak from an orthopedic standpoint in establishing

the above restrictions and limitations. | have no expertise in commenting

on these anxiety, depression and panic attack situations. | believe the
opinions expressed above are based on a reasonable degree of medical and
surgical certainty....

In its appeal decision, by letter from Ms. Golych dated May 27, 2008, defendant uplk

the decision to terminate plaintiff’'s waiver of premium benefits as of March 7, 2008, stating:

“Our determination remains that the documentation on file, taken as a whole, supports our
decision.” The decision stated that the review by the Appeal Unit was “conducted separat
from the individual who made the original decision to terminate benefits and without deferg
said decision.” The appeal decision reviewedniff's medical history beginning with her nec
surgery in July 2005, and summarized the reports and office notes received from Drs. Galy
Wilson and Snieska, as well as Dr. Boscardin’s report. The letter quotes the applicable Po
definition of disability for waiver of group life premiums as “a condition that prevents [claim
from doing any work for which [he or she is]@uld become qualified by education, training
experience” and then states:

Dr. Wilson felt that you were capable of sedentary work, no lifting over 10

pounds and to limit working with the left arm above the shoulder. He felt

you could do this on a full-time basis.

Dr. Galyon felt that you were capable of full-time sedentary work, no

lifting over 10 pounds, no working overhead; no frequent flexion of the

spine; sitting, walking and standing should be alternated at 2-hour intervals

and you were capable of full-time employment.

While Dr. Snieska advised that you were unable to perform at the sedentary

level because of reported weakness in your upper extremities, decreased
range of motion and chronic neck pain this was contrary to what the two
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surgeons had related to Dr. Boscardin.
Dr. Boscardin opined that you were moecluded from sedentary full-time
work which limited lifting to 10 pounds with additional restrictions of no
overhead work, no work with the left arm above the left shoulder and no
work that required prolonged flexion of the cervical spine You required an
opportunity to change position every 2 hours and could walk or stand
frequently. These restrictions and limitations were permanent and effective
from 3/8/08 onward.
Dr. Snieska felt that you were not capable of returning back to sedentary
activities because of your panic attacks/anxiety depression however the
claim file contains no documentation that you are experiencing panic
attacks/anxiety depression symptoms of such severity that they would
warrant limitations or restrictions in the work place. You do not appear to
under the care of a psychologist or psychiatrist.
Based on review of the documentation in the claim file and independent
physician review it appears that you are functionally capable of performing
at the sedentary level.
Thereatfter, plaintiff commenced this action.
Complaint
In the complaint in the instant action, plaintiff claims defendant wrongfully terminate
waiver of premium benefits under the group life portion of the Policy. Plaintiff argues that
defendant arbitrarily and capriciously determined that she failed to prove she was prevente
her medical condition from performing “any work” within the meaning of the waiver of prem
provision of the Policy. The first cause of aatialleges wrongful denial of benefits, and the
second alleges breach of fiduciary duty. Plaintiff requests judgment directing payment of t
amount of benefits to which she is entitled; reinstatement of waiver of premium benefits; ps:
of the life insurance benefits on her husband’s life which would have been paid under the |

group life provisions if the premiums had not lapsed; and attorney’s fees and costs.

Evidence on the Summary Judgment Motions
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The only additional evidentiary submissions on the motions are declarations from tv
representatives of defendant — Edna R. Golych and Bruce Luddy — regarding defendant’s
of handling appeals of denied or terminated benefit claims. The first declarant, Edna R. G
the appeal specialist who handled plaintiff’s administrative appeal, states the following bag
personal knowledge:

As an Appeal Specialist for Hartford, | do not receive any remuneration,
bonus, award, recognition or other incentives to deny claims for any type of
benefits (including long term disability benefits and waiver of premium
benefits). My performance evaluations are based on the accuracy of my
decision-making, regardless of whether my decision results in an award or

denial of benefits on the claims that | review.

The second declarant is Bruce Luddy, defendant’s Director of Litigation and Appeal

o]
manner
Dlych,

ed on

5 for

more than three years. He states that he siggsrthe claims staff who decide appeals of denjed

or terminated benefit claims, including waiver of premium benefits claims. He states:

During Hartford’s review of Plairiti Trudy L. Ramstine’s claim for waiver

of premium benefits under ... [the Policy], the decision to terminate
Plaintiff's waiver of premium benefits was recommended by Jaclyn
Nemcik, Examiner, which was approved by Ms. Nemcik’s supervisor, both
of whom are members of the claims department. The administrative appeal
was decided by Edna R. Golych, Appeal Specialist and member of the
appeal unit.

When evaluating claims under employee benefit plans insured by Hartford,
it is Hartford’s practice and intention to review such claims fairly, without
regard to the manner in which the plan is funded, and to consistently award
benefits on claims that are entitled to benefits pursuant to the provisions of
the applicable benefit plan, while consistently denying claims that are not
entitled to such benefits.

Hartford recognizes that awarding benefits on claims that are not entitled to
such payments pursuant to the terms of the applicable plan does not benefit
all of the persons insured under that plan as a group. Instead, such
payments could result in increased premiums and/or a reduction or
elimination of benefits by the employer, which would ultimately work to

the detriment of all participants and beneficiaries of a given plan.
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Hartford does not provide its Examiners and Appeal Specialists with any
incentives, remuneration, bonuses, awards, achievements, or other
recognition based in whole or in part upon the denial or termination of
claims. Hartford’s claims decision-makers are paid fixed salaries and
performance bonuses that are wholly unrelated to the number of claims
paid or claims denied.

Hartford’s Examiners and Appeal Specialist are evaluated on the quality
and accuracy of their claims decisions in accordance with the applicable
plan documents.

Hartford does not discourage its claim decision-makers from paying
legitimate claims.

Hartford maintains a separate appeal unit for the consideration of claims
that have been denied by the claims department on its initial review.

Each Appeal Specialist in Hartford’s appeal unit is charged with making an
independent assessment of the adverse claim decision based on the relevan
provisions in the governing policy or plan document and based on all of the
evidence contained in the claim file.

During the Appeal Specialist’s review of a denied claim on administrative
appeal, the individual responsible for the appeal does not discuss the merits
of the claim with the original Examiner who made the initial benefits
determination.

Hartford’s Examiners and Appeals Specialist do not have any role or
responsibility for management, reporting, or other functions regarding
Hartford’s finances.

Hartford’s claims department and appeal unit are completely separate
business units from the financial and underwriting departments.

Neither the claims department nor the appeal unit is required to seek
approval from Hartford’s financial underwriters in connection with their
decision-making on a claim for waiver of premium benefits.

Hartford’s financial and underwriting departments do not advise or
influence the claims department or appeal unit with respect to whether or
not to pay a claim. Indeed, these units are kept completely separate from
each other.

The office of the Chief Financial Officer of Hartford and its affiliate,
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subsidiary or parent companies does not have any involvement and does
not participate in claims decisions on waiver of premium benefits at any
level.
(Paragraph numbering omitted.)
APPLICABLE LAW

Defendant has moved and plaintiff has cross-moved for summary judgment. Sumn

nary

judgment is appropriate only when there is no genuine issue with regard to any material fact and

the moving party is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(c). When de
a summary judgment motion, a court must construe all the evidence in the light most favor
the nonmoving party and draw all inferences and resolve all ambiguities in that party's fayv

LaSalle Bank Nat'l Ass'n v. Nomura Asset Capital Gerp4 F.3d 195, 205 (2d Cir. 2005). Bot
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parties contend that there is no issue of material fact and that the Court should decide on the

present record whether defendant properly teateuh plaintiff's waiver of premium benefits.

In determining the proper standard of review of the defendant’s determination, the (
notes that the Policy grants defendant “full discretion and authority to determine eligibility f
benefits and to construe and interpret all terms and provisions of the Policy.” Where the p
administrator is granted such discretion, the appkcatandard of review of a denial of benefit
is the deferential “arbitrary and capricious” stande®ée Firestone Tire & Rubber Co. v. Bruc
489 U.S. 101, 115 (198%agan v. NYNEX Pension PlaéBR2 F.3d 438, 441 (2d Cir. 1995).
Under this standard, a court may overturn a decision to deny benefits only if it was “withou
reason, unsupported by substantial evidence or erroneous as a matter éfdgan’52 F.3d at
442 (citations omitted).

It is undisputed in the case at bar that defendant both evaluates and pays out the b
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claims. The Supreme Court has held that the fact that a plan administrator both evaluates| claims
for benefits and pays benefits claims creates dicoaf interest that must be weighed as a facgtor
in determining whether there is an abuse of discretMetropolitan Life Ins. Co. v. Glenn
(“Glenri), 554 U.S. 105, 128 S.Ct. 2343, 2348 (2008) (citirigestone 489 U.S. at 115). In
discussing the weight to be given such a conflict of interesGldencourt stated:
[A] conflict of interest ... should prove more important (perhaps of great
importance) where circumstances suggest a higher likelihood that it
affected the benefits decision, including, but not limited to, cases where an
insurance company administrator has a history of biased claims
administration. It should prove less important (perhaps to the vanishing
point) where the administrator has taken active steps to reduce potential
bias and to promote accuracy, for example, by walling off claims
administrators from those interested in firm finances, or by imposing
management checks that penalize inaccurate decisionmaking irrespective
of whom the inaccuracy benefits.
128 S.Ct. at 2351 (citations omitted;cord McCauley v. First Unum Life Ins. €651 F.3d 126
133 (2d Cir. 2008).

In reviewing a denial of benefits, courts may also consider factors such as an
administrator’s “wholesale embrace of one medical report supporting a claim denial to the
detriment of a contrary report that favors granting benefitdfi¢Cauley 551 F.3d at 136 (citing
Glenn 128 S.Ct. at 2352). Other factors a court may consider include whether the decisioh to
terminate benefits was made in the absence of a change in the claimant’s condition, and whether
the administrator relied on the opinions of its own non-treating physicians over the opiniong of
the claimant’s treating physicians when deciding to terminate a prior aBag].e.g., Connors
Connecticut Gen. Life Ins. G&R72 F.3d 127, 135-36 (2nd Cir. 200%)nith v. Noveli2009 WL
3164798, *13 (N.D.N.Y. Sept. 29, 2009).

DISCUSSION
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Substantial Evidence

Substantial evidence in the record supports defendant’s decision to terminate plainfiff's

waiver of premium benefits as of March 7, 2008 and its decision to uphold the termination
administrative appeal. The termination letter summarized the recent medical reports defer
had received from Drs. Wilson, Galyon, and Snieska, and found, based on these reports, t
plaintiff should be able to return to work painhe on light duty with specified restrictions. The
February 14, 2008 Report from Dr. Wilson, who had performed the surgery on plaintiff's lef
shoulder and treated her for a right knee comdjtstated that he had examined plaintiff on

September 28, 2007 with regard to her left shoulder and on January 29, 2008 with regard

right knee. He checked “Yes” and wrote “light yluih response to the question whether plain

was “capable of performing part time work (any occupation) on a reasonable and consiste

beginning 3/1/2008.” He wrote that plaintificuld not engage in any lifting, pushing or pullin
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of more than 10 pounds, should not work overhead, should not stand or walk for more than 45

minutes at a time (without a sitting 10-15 minute rest), and should not climb. Thereisno b
find that these limitations are inconsistent with his conclusion that she was able to perform
duty part-time work.

In his February 18, 2008 Report to defendant, plaintiff’s neurosurgeon, Dr. Galyon,
commented that as of his February 4, 2008 examination, plaintiff's activities were limited b
need to change between sitting and standing every 30 minutes, and that she should not liff
or pull more than 20 pounds. As to whether plaintiff was “capable of performing part time w
(any occupation) on a reasonable and consibsis beginning 3/1/2008” he did not check “yg

or “no” but wrote: “She does have other medical problems including shoulder surgeryl[,]” af
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added: “I would recommend a FCE for her fuaectl status and if she would be employable.”
While Dr. Galyon’s report did not state whethemot plaintiff was capable of part-time work,
the limitations he cited are similar to those cited by Dr. Wilson and do not appear to rule oy
work. Dr. Galyon’s uncertainty as to whether ptdf could work seems to stem from his lack
knowledge about the effect of her shoulder condition; this concern was addressed by Dr.
who treated her for the shoulder condition and kated that it did not preclude light-duty partj
time work. In any event, Dr. Galyon did not sttitat the condition for which he treated plainti
— neck pain — prevented her from working.

According to the February 22, 2008 report by plaintiff's family doctor, Dr. Snieska, W
he examined plaintiff on March 2007 she complained that her legs were very weak and “gi
out on her” and that she had “weakness in the right knee and also pain in the shoulder[.]”
noted she had recently been diagnosed with a rotator cuff tear (which he incorrectly ascrib
the right instead of left shoulder). There is no indication that he had examined plaintiff at g
time regarding her neck, shoulder, or knee problems, or that he had any objective medical
contradict the conclusions reached by Drs. Wilson and Galyon, who treated her for those
problems. Nor is there any indication thag bonclusion that plaintiff was not “capable of

returning to work in any capacity at this time” was based on anything other than plaintiff's g

It such
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—
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basis to
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descriptions of her health problems and limitations. Moreover, he had not examined plaintjff for

almost a year.
Thus, defendant’s conclusion that plaintiffss@apable of light-duty part-time work with
specified restrictions was fully supported by Dr. Wilson’s description of plaintiff's physical

limitations and his conclusion that she was capable of such work. It was further supported
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Galyon’s reports describing plaintiff's physical ltations. Further, given the lack of objective
medical evidence cited by Dr. Snieska, it cannot it be said that defendant’s reliance on Dr.
Wilson’s opinion rather than Dr. Snieska'’s regarding plaintiff's ability to work was arbitrary
capricious. Defendant’s termination of waiver of premium benefits was supported by subs
evidence in the administrative record.

The additional evidence submitted on plaintiff's administrative appeal does not alter
conclusion. In support of her appeal, plaintiff submitted the “Attending Doctor’'s Report ang

Carrier/Employer Billing Form” (“Workers’ Comp Report”) recently completed by Dr. Galyo

or

fantial

this

-

concerning plaintiff's claim for Workers’ Compensation benefits. Based on his examination of

plaintiff on February 4, 2008, Dr. Galyon filled out the Workers’ Comp Report as follows: tg
guestion whether plaintiff was working, he chedKNo”; and to the question whether she wa
“Unable to perform regular duties or work” he checked “Yes” and indicated that her degree
impairment was “Partial.” In response to questions which were to be completed only “whe
maximum medical improvement has been reached” he stated that the loss to her extremity
75% and checked “No” in response to the question whether the patient “can do any type o

Dr. Galyon based the Workers’ Comp Report aHRebruary 4, 2008 examination of plaintiff -

the

U7

of

=]

was

f work.”

the same examination on which he based his February 18, 2008 Report to defendant, in which he

declined to state an opinion on whether pléfimias capable of performing part-time work and

recommended a functional capacity examination to determine whether she was employable.

contrast to the February 18, 2008 ReportMteekers’ Comp Report made no specific findings
regarding plaintiff's physical restrictions (such as, for example, the need to change betwee

sitting and standing every 30 minutes). The record does not enable the Court to reconcile
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two reports. One possible explanation for the seeming inconsistency may be the fact that,| as the

Second Circuit states:

The term ‘disability’ has a variety of meanings, depending on the context in which it
used.” See, e.g42 U.S.C. § 423(d)(1) (Social Security disability insurance benefits);
New York Work. Comp. Law 8§ 37, 201(9). Stetry definitions such as these are not
binding in the instant case.

S

Kunstenaar v. Connecticut Gen. Life Ins. ,G®2 F.2d 181, 184 (2d Cir. 1990) (upholding denial

of long-term disability benefits under policy provided by employer). Thus, while Dr. Galyor
reports contribute significant medical information to the administrative record, they are
inconclusive on the question of whether plaintiff is disabled within the meaning of the waiver of
premium portion of the Policy.

Additional evidence considered on the appeal was the May 20, 2008 report by James B.
Boscardin, M.D., an orthopedic surgeon who peried the independent medical record review
for defendant. Dr. Boscardin summarized arsgused plaintiff's medical records and the
reports from Drs. Wilson, Galyon, and Snieska.

Dr. Boscardin also spoke with each of the three physicians by telephone. He reported that
when he spoke with Dr. Wilson on May 13, 2008, Dr. Wilson “confirmed” his opinion that
plaintiff “was capable of sedentary work, no lifting over 10 [pounds] and to limit working with
the left arm above the shoulder” and that she “could do this on a full time basis.”

Dr. Boscardin also reported that on May 16, 2008 he spoke by telephone with Dr. Galyon.
According to Dr. Boscardin, Dr. Galyon told him that he had last seen plaintiff on May 8, 2008,
“at which time he felt that she was capable of full time sedentary work, no lifting over 10
[pounds], no working overhead, no frequent ftexof the spine, sitting, walking and standing

should be alternated two hour intervals and she was capable of full time employment.”
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Dr. Boscardin also discussed Dr. Snieskgigion. He noted that, when Dr. Snieska
wrote on February 22, 2008 that plaintiff was unablerork, Dr. Snieska had not seen plaintiffi
since March 2007. Dr. Boscardin also noted that in their teleconference on May 16, 2008,
Snieska told him that as of April 28, 2008 plaintiff “complained of pain in her neck, decreas
range of motion, weakness in her arms and inability to do anything”; that her husband had

recently died; that plaintiff was suffering fromrpa attacks; and that she “was not capable of

Dr.

ed

returning back to sedentary activities because of her complaints and her panic attacks/anxiety

depression.” Dr. Boscardin observed that, to the extent that Dr. Snieska’s opinion was bas
plaintiff's self-reported neck pain and right arm weakness, it was contrary to the opinion of

plaintiff's neurosurgeon Dr. Galyon and her shoulder surgeon Dr. Wilson. Dr. Boscardin

ed on

concluded, based on a reasonable degree of medical certainty, that plaintiff “is not precluded from

sedentary full time work which limits lifting to 10 [pounds] with additional restrictions of no
overhead work, no work with the left arm above the left shoulder and no work that requires
prolonged flexion of the cervical spine. She requires an opportunity to change position eve
hours and she may walk or stand frequently.” He added that he “speak|s] from an orthope
standpoint in establishing the above restrictions and limitations” and that he has “no exper
commenting on [the] anxiety, depression and gpattack situations” cited by Dr. Snieska.

On May 27, 2008, after summarizing the appeal record, including plaintiff's medical
records and her treating physicians’ reports as well as Dr. Boscardin’s report, defendant u
the termination of plaintiff's waiver of premium tefits as of March 7, 2008. It is clear from t
appeal decision that defendant did not simply a@wpBoscardin’s point of view, and there is |

merit to plaintiff's contention that defendantproperly relied primarily on the opinion of its
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expert. Moreover, Dr. Boscardin’s report itself is supported by and consistent with substar
evidence in the record Accordingly, based on the entire administrative record, the Court fin
substantial evidence to support defendant’s conclusion on appeal to uphold the terminatio
plaintiff's waiver of premium benefits.
Conflict of Interest

In arguing that defendant arbitrarily and capriciously terminated her waiver of premi
benefits, plaintiff relies heavily on the fact that defendant both evaluates and pays out the
claims. Plaintiff points out that this fact creates a conflict of interest that must be weighed
factor in determining whether there is an abuse of discreSee. Glenn128 S.Ct. at 2348. The|
importance of such a conflict depends on the circumstances of the particular case. For ex
as theGlenncourt explained, a conflict “should be more important (perhaps of great importa
where circumstances suggest a higher likelihood that it affected the benefits decision, incly
but not limited to, cases where an insurance company administrator has a history of biase
administration.” 1d. at 2351. On the other hand, “[i]t should prove less important (perhaps t
vanishing point) where the administrator has taken active steps to reduce potential bias arj
promote accuracy, for example, by walling off claaasninistrators from those interested in fir
finances, or by imposing management checks that penalize inaccurate decisionmaking

irrespective of whom the inaccuracy benefitkd’

2 The Court is aware that both Dr. Boscardin’s repot the appeal decision referred to Dr. Boscardin’s
hearsay statement that, during theiet¢einference, Dr. Galyon told him thaaintiff was capable of full-time work
as of May 8, 2008. In some circumstances, referenaenearsay opinion that differs from the written records
might well be problematic. Here, however, even without Dr. Galyon’s hearsay opinion, there is substantial
evidence to support defendant’s appeal determinatimteed, the hearsay statement was not before defendant
when it reached its initial decision to terminate pléfistbenefits, a decision that was supported by substantial
evidence. Further, although defendant did cite the heatatement in its appeal decision, it did not rely on it
heavily or to the exclusion of other evidence, and theme igason to believe that defendant would have reached
different decision on appeal if the hearsay statement had not been before it.
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Defendants rely on the declaration from Edna R. Golych, the appeal specialist who
handled plaintiff's appeal, stating that sde[es] not receive any remuneration, bonus, award
recognition or other incentives to deny claims for any type of benefits (including long term
disability benefits and waiver of premium benefits).” She adds: “My performance evaluatio
based on the accuracy of my decision-making, regardless of whether my decision results i
award or denial of benefits on the claims that | review.”

Defendants also rely on the declaratianirBruce Luddy, Director of Litigation and
Appeals at the time in question. He is responsible for supervising the staff who decide apy

denied benefit claims, including waiver of premium benefits claims. He affirms that the init

ns are

N an

peals of

al

decision to terminate plaintiff's waiver of premium benefits was recommended by an examjner

and approved by her supervisor, both members of the claims department. Ms. Golych, the
specialist who decided plaintiff’'s administrative appeal, was a member of the appeal unit. |

Luddy affirms that defendant does not provide its examiners and appeal specialists with af

incentives based on the denial or termination of claims; that they are paid fixed salaries and

performance bonuses unrelated to the number of claims paid or denied; that they are eval
the quality and accuracy of their claims decisions in accordance with the applicable plan

documents; that defendant maintains a separate appeal unit for the consideration of claim
have been denied by the claims department on its initial review; that the individual respong

the appeal does not discuss the merits of the claim with the original examiner who made tf

appeal

Mr.

'y

lated on

5 that
ible for

€

initial benefits determination; that the examiners and appeal specialists have no responsibjlities

regarding defendant’s finances; that the claims department and appeal unit are completely

separate business units from the financial and underwriting departments; and that defendg
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financial and underwriting departments do not adwr influence the claims department or
appeal unit with respect to whether or not to pay a claim. Plaintiff submits no evidence to |
contrary.

The declarations of Ms. Golych and Mr. Luddy demonstrate that defendant has takg
active steps to reduce potential bias and to promote accuracy, including “walling off claims

administrators from those interested in firm finances”; separating the claims unit from the &

unit; evaluating performance based on the accuracy of decision-making, not on whether the

decision results in an award or denial of benefits; and giving no incentive to deny benefit ¢

See id.Fortune v. Group Long Term Disability Pla&37 F.Supp.2d 132, 144 (E.D.N.Y. 2009)|

Nor do the circumstances otherwise suggest a substantial likelihood that the conflict affect]
benefits decision. Accordingly, the Court findattthe conflict of interest is a factor of little
significance in reviewing the termination ofpitiff’'s waiver of premium benefits.
Procedural Irregularities

Plaintiff contends there are “procedural irregularities” in defendant’s handling of her
claim that militate against upholding the termination of her waiver of premium benefits. Or
such alleged irregularity is defendant’s determination that plaintiff is no longer eligible for \
of premium benefits despite the fact that she continued to be eligible for LTD benefits. It is
however, plain on the face of the Policy that the galiions for the two types of benefits diffe

The LTD portion of the Policy in effect at the titriefines disability as being “prevented from

% Plaintiff was first awarded LTD benefits ashdvember 19, 2005 (after a 180-day elimination period
from the date of disability), based on the Policy definition of disability as: “you are prevented ... from performi
one or more of the Essential Duties of Your Occupaton, as a result your Current Monthly Earnings are no mg
than 80% of your Indexed Pre-Disability Earnings.” ®ifis continuing LTD benefits, awarded after 24 months,
were based on the Policy definition of disability as “you must be ... prevented from performing one or more of
Essential Duties of Any Occupation.”
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performing one or more of the Essenfities of Any Occupation” and defines “Any
Occupation” as “an occupation for which you are qualibgaducation, training or
experience[.]” (Emphasis added.) In contrast, the waiver of premium provision defines dis

as “a condition that prevents You from doing any work for which You are or could become

bility

qualified by education, training or experience.” (Emphasis added.) It is not necessary to parse

the difference between “occupation” and “work”; the obvious difference between “are quali

and “are_or could beconmualified” is conclusive on this issfe.

Plaintiff also argues that defendant imperly emphasized the medical report of Dr.
Boscardin over the medical reports of plaintiff's treating physici&es, e.g., McCaule$51
F.3d at 136 (stating that an administrator’s “wholesale embrace of one medical report supj
a claim denial to the detriment of a contrary report that favors granting benefits” indicated :
abuse of discretion). There is no support for this argument; it is clear from the appeal deci
that defendant discussed and relied on the reports of all three treating physicians as well g
Boscardin’s report in reaching its determination.

Likewise, there is no merit to plaintiff'siggestion that more weight should have been
given to the opinion of Dr. Snieska, plaintiff’'s family physician, as opposed to the opinions
specialists. With respect to whether plaintiff's neck and shoulder issues were disabling, th
appeal decision discussed the views of all three treating physicians and reasonably placeg

emphasis on the views of the neurosurgeon and orthopedic surgeon than on Dr. Snieska’s

4 Moreover, the waiver of premium portion o&tRolicy contains no minimum income requirement,
whereas the LTD portion of the Policy defines “Any Qation” as “an occupation for which you are qualified by,
education, training or experience and that has an eanmintgstial greater than an amount equal to the lesser of t
product of your Indexed pre-disability Eargs and the Benefit Percentage fdrigh you enrolled and the
Maximum Monthly Benefit shown in the Schedule of Insurance.”
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particularly because his report contained no findings regarding physical limitations. Nor w
arbitrary for defendant to give little weight By. Snieska’s opinion, which he stated in his

teleconference with Dr. Boscardin, that plaintiff “was not capable of returning back to sede
activities because of ... her panic attacks/anxiety depression.” The appeal decision correc

that the claim file contained no documeiaa that plaintiff was “experiencing panic

attacks/anxiety depression symptoms of such severity that they would warrant limitations ¢

restrictions in the work place” or that she was under the care of a psychologist or psythiati

Nor does the Court find a procedural irregularity related to defendant’s conduct in
requiring plaintiff to apply for Social Security Disability benefits while denying waiver of

premium benefits. Indeed, the Policy itself requires that all LTD claimants apply for Social

Security Disability benefits. Further, the definition of disability for purposes of Social Secuf

Disability eligibility, see42 U.S.C. § 423(d)(1) (defining “disability” as “inability to engage in
any substantial gainful activity by reason of any medically determinable physical or mental
impairment...”), differs significantly from the Policy definition of disability for purposes of
waiver of premium benefit eligibility See Kunstenaaf02 F.2d at 184 (“The term ‘disability’
has a variety of meanings, depending on the context in which it is used.”).

Plaintiff also argues that the decision to terminate her waiver of premium benefits w

arbitrary and capricious because there wamfoomation upon which defendant could find that

her condition had changed significantly since she was initially found eligige, e.g., Connars

272 F.3d at 13@Rappa v. Connecticut Gen. Life Ins. G007 WL 4373949, *10 (E.D.N.Y.

® Dr. Snieska’s office notes indicédteat he prescribed medication to treat plaintiff for depression in 200%

and 2006. His note dated August 28, 2888essed her depression as “controlled.” The Court finds no
subsequent reference to the issue in the @idtrative record, except for Dr. Boscardin’s hearsay
statement regarding his telephone conversation with Dr. Snieska.
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Dec.11, 2007). Defendant initially found plaintiff ebge for waiver of premium benefits as of

February 20, 2006. This determination and the continuation of such benefits thereafter we

re

supported by evidence from her treating physicians, including a number of reports of tempprary

total disability from Dr. Galyon in 2005 and 2006, and a report from Dr. Wilson on June 22
that plaintiff was unable to work at that time. Shortly before terminating the waiver of prenj
benefits on March 7, 2008, defendant received for the first time a report from a treating phy
expressly stating that plaintiff was able to wor&, Dr. Wilson’s February 14, 2008 Report
answering “Yes” and “light duty” to the questiohwhether plaintiff was “capable of performin
part time work (any occupation) on a reasonable and consistent basis beginning 3/1/2008’
further stating that plaintiff “should be alitereturn to light duty and increase hours in a
controlled fashion.” Dr. Galyon’s repotfit®em December 20, 2007 and February 18, 2008 do
expressly state whether plaintiff can work, the physical limitations specified therein do not
appear to preclude sedentary part-time liginty work, nor do they plainly contradict Dr.
Wilson’s February 14, 2008 Report. This and othadence supported a finding that plaintiff'g

condition had changed since she was awarded waiver of premium benefits.

The Court has reviewed the other issues raised by plaintiff. Upon review of the entire

administrative record, the Court finds no basis to conclude that the administrative decision
arbitrary or capricious, without reason, unsupported by substantial evidence, or otherwise
represented an abuse of discretion. Further, there is no basis in the record to find that def
breached any fiduciary duty to plaintiff. The Court grants defendant’s motion for summary
judgment (Dkt. No. 24), denies plaintiff's @®motion for summary judgment (Dkt. No. 25), a

dismisses the action.
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CONCLUSION

It is therefore

ORDERED that defendant’s motion for summary judgment (Dkt. No. 24) is granted,;

it is further

ORDERED that plaintiff's cross motion feummary judgment (Dkt. No. 25) is denied;

and it is further
ORDERED that the action is dismissed on the merits.
IT 1S SO ORDERED.
Date: September 14, 2010 7//
Syracuse, New York
rman A. Mordue
Chief United States District Court Judge
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