Plymouth Resources, LLC v. Norse Energy Corp. USA

UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK
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INTRODUCTION

On September 24, 2012, this Court issued a Memorandum-Decision and Order (Dk{.

61) denying defendant’s motion (Dkt. No. 44) smmmary judgment, and denying plaintiff's
appeal (Dkt. No. 58) from an order of Unit8thtes Magistrate Judge David E. Peebles.
Presently before the Court are the following motions: (1) motion by defendant (Dkt. No. 63
reconsideration of the Court’s denial of defendant’s summary judgment motion, or, in the
alternative, certification of an interlocutoappeal; (2) motion by plaintiff (Dkt. No. 64) for
reconsideration of the Court’s denial of plainsfBppeal from Magistrate Judge Peebles’s ord
or, in the alternative, certification of an intmutory appeal; and (3) plaintiff’s motion (Dkt. No
65) for partial summary judgment. As set forth below, the Court denies the motions.
DEFENDANT'S RECONSIDERATION MOTION
Defendant moves (Dkt. No. 63) for recatesation and vacatur of the Court’s

Memorandum-Decision and Order (Dkt. No. 61) denying defendant’s summary judgment n
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and for an order granting defendant’s summary judgment motion. In the alternative, defendant

seeks certification of an interlocutory appeal pursuant to 28 U.S.C. § 1292(b) on the groun
the Memorandum-Decision and Order involves a controlling question of law as to which th
substantial ground for difference of opinion and that an immediate appeal from the order nj
materially advance the ultimate termination of the litigation.

In support of its motion for reconsideration, defendant argues that the Court erred in
determination to deny collateral estoppel effect to the decision of the New York State Depa
of Environmental Conservation (“DEC”). There is no merit to defendant’s contention that t

Court overlooked or misapprehended relevant natiacts. The Court reviewed the facts in
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detail and (with one exception discussed below) considered every issue now raised by defendant.

Defendant simply disagrees with the Court’s conclusions. The Court perceives no clear ef
manifest injustice.

One issue raised by defendant on reconsideration deserves mention. In support of
instant motion, defendant states: “Plaintiff eleatetito appeal the [DEC] Ruling. This electio
constitutes failure to exhaust administrative remedies.” Defendant did not raise this argun
its memorandum of law in support of its summary judgment motion (Dkt. No. 44) or in its rq
(Dkt. No. 48). Reconsideration is not a vehiclerasing arguments that could have been raig
on the initial motion. Thus, the Court does not address the issue.

As for defendant’s request for certification of an interlocutory appeal to the Second
Circuit under 28 U.S.C. § 1292(b), the Court does not perceive a substantial ground for dif
of opinion regarding the applicability of collateral estoppel in this case. Moreover, the case
trial-ready, and there is no reason to believe the trial will be exceptionally lengthy; thus,

interlocutory appeal would not materially advance the ultimate termination of the litigation

“avoid protracted litigation.”"Koehler v. Bank of Bermuda Ltd., 101 F.3d 863, 866 (2d Cir. 1996).

In its discretion, the Court finds that this matter does not warrant a “rare exception to the fi
judgment rule that generally prohibits piecemeal appe#ts.at 865. Defendant’s motion is
denied.
PLAINTIFF'S MOTION FOR RECONSIDERATION
Plaintiff moves (Dkt. No. 64) for reconsideration of so much of the Memorandum-
Decision and Order (Dkt. No. 61) as denies plaintiff's appeal (Dkt. No. 58) from Magistrate

Judge Peebles’ order (Dkt. No. 55) and affirms tnder. In the alternative, plaintiff seeks
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certification of the issue to the Second Circuit under 28 U.S.C. § 1292(b).

Plaintiff raises no issue that was not previgusnsidered by this Court. Upon review ¢f

the record, the Court stated:
It is manifest from the record that Magistrate Judge Peebles was heavily
involved in managing discovery in this action, and in particular in dealing
with the question of plaintiff's inspé&on of the Wickham well. Based on the
record, Magistrate Judge Peebles’ order is not clearly erroneous or contrary
to law. Even applying the more stringelgnovo standard of review, the
Court adopts Magistrate Judge Peshteasoning and conclusion regarding
plaintiff's court-ordered inspection of the Wickham well.

The Court finds no error in its ruling, nor is there manifest injustice. Reconsideration is de

Certification of an interlocutory appealdenied. The Court finds no substantial groun
for difference of opinion regarding Magistrate Judge Peebles’ ruling. And, as stated abovsq
interlocutory appeal would not materially advance the ultimate termination of the litigation.
PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT

Plaintiff moves (Dkt. No. 65) for partial summary judgment on the first and tenth cau

of action. On the first cause of action for declaratory judgment, plaintiff seeks a declaratio

it is entitled, upon reasonable notice, to an inspection of defendant’s Wickham #1-380 well.
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In its

September 24, 2012 Memorandum-Decision and Order (Dkt. No. 61), this Court has affirmed

Magistrate Judge Peebles’s order (Dkt. No. 55) denying plaintiff's request for a second ins
of the well. Plaintiff's present motion appeard®an attempt to circumvent that holding. Thg
is no basis for this relief.

Plaintiff's request for an accounting (tenth cause of action) appears to rely on the D
07-14 integration order. Defendant contend#) @ome support in the record, that the DMN 0

14 spacing unit was extinguished as a matter of Be@.N.Y.E.C.L. 23-0503(7). On this issue,
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plaintiff has failed to meet his burden to show that he “is entitled to judgment as a matter of law.”
Fed. R. Civ. P. 56(a). Thus, plaintiff is notidad to an accounting at this point. Accordingly,
plaintiff's motion for partial summary judgment is denied in its entitety.
CONCLUSION

The case is trial ready. The Court will notify the parties of the trial date and issue a
pretrial scheduling order.

It is therefore

ORDERED that the motion by defendant (Dkb.N3) for reconsideration of the Court’$
denial of defendant’s summary judgment motion is denied; and it is further

ORDERED that the motion by plaintiff (Dkt.d\ 64) for reconsideration of the Court’s
denial of plaintiff's appeal from Magistratedge Peebles’s order is denied; and it is further

ORDERED that the motion by plaintiff (Dkt. No. 65) for partial summary judgment is
denied.

IT 1S SO ORDERED.
Date: January 17, 2013 7/

Syracuse, New York

norab Norman A. Mordue
b District Judge

Y In its opposition (Dkt. No. 69) to plaintiff's summary judgment motion, defendant argues that
DEC should be joined as a party. Defendant hadembnstrated that joinder of DEC is required under
FFed.R.Civ.P. 19(a). Further, the request is untinte Case Management Plan (Dkt. No. 18) submittegl
by the parties provided that any applicatiofoia a party “shall be made on or before th& @8y of
October 2011,” and the case, which was commenced on July 22, 2010, is trial-ready. The Court nofes
that DEC has not moved to intervene, despite thetliattit became aware of this action no later than Jyly
P7, 2011 when it filed a notice of appearance (Dkt. No. 23) for the limited purpose of quashing a
subpoena issued by plaintiff.
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