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Mae A. D'Agostino, U.S. District Judge:
MEMORANDUM-DECISION AND ORDER
[. INTRODUCTION
On February 8, 2013, Plaintiffs commenced this putative class action alleging that
Defendants engaged in a scheme to generate fees and income for themselves by requiring
mortgagees to purchase flood insurance for amounts and time periods not required under t
agreements and applicable law, and through improper commissions, kickbacks, and other |

Plaintiffs seek injunctive relief, declaratory judgments, monetary damages, and attorneys' f¢

neir loan
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costs. SeeComplaint, Dkt. No. 1 ("Compl."). Presently before the Court are Defendants’ mo
fo dismiss Plaintiffs' complaint pursuant to Fed. R. Civ. P. 12(b)(1) and 12(®¢6épkt. Nos.
34, 35. Plaintiffs have opposed the motions to disn&eDkt. Nos. 38, 39.

Il. BACKGROUND *

This case is one of many similar cases brought in courts around the country challeng
practices of mortgage lenders and insurers who "force-place” or "lender-place” insurance o
Fesidential properties of borrowerkdividuals who borrow money to fund the purchase of
yesidential property are often required by their lender to obtain flood insurance and other pr
nsurance on the real property securing the loan. When the borrower does not maintain thq
nsurance, or does not maintain it in amounts required by the lender, the lender is authorizg

purchase the insurance for the borrower. Plaintiffs here challenge the extent of the lender's
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authority to purchase flood insurance and the practices engaged in by the lenders and insurance

companies in providing that insurance.
A. The Parties

Plaintiffs James A. Hoover and KimbeNy. Hoover (the "Hoovers") and David Mincel

"Mincel") are mortgagees residing in OwegoyN€éork and Lancaster, New York, respectively.

Compl. 11 9-10. Defendant HSBC Bank USRA. ("HSBC Bank") is a national banking
association headquartered in New York, New Ydrk.§ 11. Defendant HSBC Mortgage

Corporation (USA) ("HSBC Mortgage," and talger with HSBC Bank, the "HSBC Defendants'

s a subsidiary of HSBC Bank that operates as a residential mortgage lender, originator, and

Servicer, and is a Delaware corpovatheadquartered in Depew, New YoliK. § 12. Defendant

! Plaintiffs' allegations are presumed to be true only for the purposes of this motion
do not constitute findings of fact by the Court.
3
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Assurant, Inc. ("Assurant”) is a Delawaremaration headquartered in New York, New York,
which offers force-placed or lender-placed insurance products through its Assurant Special
Property operating segmerit.  13. Defendant American Security Insurance Company

"ASIC," and together with Assurant, the "Assurant Defendants") is a Delaware corporation

headquartered in Atlanta, Georgia, and is an indirectly wholly-owned subsidiary of Defendant

Assurant. ASIC operates under the trade names Assurant Solutions and Assurant Specialt
Property. ASIC contracts with the HSBC Defenigaand their affiliates to provide force-place
nsurance, track loans in the HSBC Defendants' mortgage portfolio, and handle customer s
duties related to force-placed insuranteb. | 14.
B. Plaintiffs’ Individual and Class Action Claims
Plaintiffs allege, on behalf of themselves and as representatives of certain classes, t
Defendants have harmed them in three ways in regards to the requirement under their resp
Imortgages that they purchase flood insurance: first, the HSBC Defendants required the Ho
purchase and maintain floor insurance in amounts greater than permitted under the mortgal
"excessive coverage"); second, Defendants engaged in an improper scheme of kickbacks,
commissions, and other compensation as paheoHSBC Defendants' force-placement of flooq
nsurance ("kickback"); and third, Defendants improperly backdated force-placed flood insu
policies to cover periods for which there was no risk of loss ("backdatitdy"§{ 1-5.
Plaintiffs allege the following six (6) causes of action individually and behalf of certai
classes:
Count 1. breach of contract and breach of the implied covenant of
good faith and fair dealing (as to the HSBC Defendants);
Count 2. unjust enrichment (as to all Defendants);
Count 3. breach of fiduciary duty (as to the HSBC Defendants);

Count 4. aiding and abetting a breach of fiduciary duty (as to the
Assurant Defendants);
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Count 5. conversion (as to all Defendants); and

Count 6. violation of the New York Deceptive Practices Act
("NYDPA") (as to all Defendants).

|d. 71 7.

The Hoovers assert their breach of contract and breach of implied covenant of good faith

and fair dealing claim against the HSBC Defendants on behalf of an "Over-Insured Class," defined

As follows:

All persons with residential mortgage loans originated, acquired
and/or serviced by any HSBC Defendant and who, within the
applicable statutes of limitations, were forced by any HSBC
Defendant to pay for flood insurance which exceeded the lesser of
the following: (1) $250,000; (2) the replacement cost value of the
property pledged as security for the loan; or (3) the total outstanding
loan balance, but excluded from this class are Defendants, their
affiliates, subsidiaries, agents, board members, directors, officers,
and employees.

Id. 1 68.

Both the Hoovers and Mincel assert their breach of contract and breach of implied
covenant of good faith and fair dealing clatheir unjust enrichment claim, their breach of
fiduciary duty claim, their aiding and abetting @&ch of fiduciary claim, and conversion claim|on

behalf of a "Lender-Placed Class," defined digfes: "All persons in the United States who were

charged for lender-placed flood insurance by HSBC during the applicable limitations pédiod

1 69.

Finally, both the Hoovers and Mincel assert their NYDPA claim against the HSBC
Defendants on behalf of a "New York Subclass," defined as follows:

All persons in the Over-Insured Class or the Lender-Placed Class
whose mortgage loan or line of credit with HSBC was secured by
real property in the State of New York, and who were subject to
HSBC's flood insurance requirements and/or had lender-placed
insurance coverage purchased for their property by HSBC during the
applicable limitations period.




|d. § 70.

C. Factual Allegations

1. The National Flood Insurance Program and Regulations

high risk of flooding maintain certain levels obdld insurance on their home. As Plaintiffs alle

The National Flood Insurance Act, 42 U.S.C. § 4@ keq.

("NFIA"), requires lenders to ensure that flood insurance coverage is
maintained on any improved property securing a loan or line of
credit that falls within a Special Flood Hazard Area ("SFHA").

Under the NFIA, the amount of coverage must be at least equal to
thelesserof: (1) the outstanding balance of the loan; (2) the
maximum insurance coverage available through the NFIP, which is
$250,000; or (3) the replacement cost of the prop8eg42 U.S.C.

8 4012a(b)(1).

The Department of Housing and Urban Development ("HUD"),
which operates the Federal Housing Administration ("FHA"), has
also stated that flood insurance coverage on FHA Loans (such as
Plaintiffs’ loan here) need not exceed the outstanding principal
balance of the loarsee, e.g.
http://www.hud.gov/offices/cpd/environment/review/floodinsurance.
cfm (last visited July 20, 2012) ("Dollar Amount of Flood Insurance
Coverage. For loans, loan insurance or guarantees, the amount of
flood insurance coverage need not exceed the outstanding principal
balance of the loan."gccord 24 C.F.R. § 203.16a(c) ("flood
insurance must be maintained . . . in an amount at least equal to . . .
the outstanding balance of the mortgage").

|d. 7191 17-18.

2. The Hoovers

On May 2, 2007, the Hoovers obtained an FHA loan from HSBC Mortgage for $83,3
secured by a mortgage on their home. Since the Hoovers' home is within a SFHA, their mg

oan is subject to the requirements of the NFIA and, as a result, they must maintain flood in

6

Federal law requires that homeowners whose homes are located in areas deemed t¢ be at
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'in an amount at least equal to the outstanding principal balance of the loan or the maximuin limit




pf coverage made available under the Act, whichever is léds{Y 25, 28 (citingt2 U.S.C. §

1012a(b)(2).

discretion to require flood insurance, is as follows:

4. Fire, Flood and Other Hazard Insurance. Borrower shall insure
all immprovements on the Property, whether now in existence or
subsequently erected, against any hazards, casualties, and
contingencies, including fire, for which Lender requires insurance.
This insurance shall be maintained in the amounts and for the
periods that Lender requires. Borrower shall also insure all
improvements on the Property, whether now in existence or
subsequently erected, against loss by floods to the extent required by
the Secretary. All insurance shall be carried with companies
approved by Lender. The insurance policies and any renewals shall
be held by Lender and shall include loss payable clauses in favor of,
and in a form acceptable to, Lender. . . .

authority to purchase property insurance on the Hoovers' behalf:

Lender may do and pay whatever is necessary to protect the value of
the Property and Lender's rights in the Property, including payment
of taxes, hazard insurance and other items mentioned in paragraph 2.
Id., 7.

Upon originating their loan, the Hoovers obtained $85,000 in flood insurance. Folloy

D, 2008, stating that "[a]s we did not receexedence of continuing or replacement flood

etter included an evidence of insurance for bcgassued by ASIC with a coverage period fromp

May 2, 2008, through May 2, 2009 and a coverage amount of $85,000, which exceeded the

7

nsurance on your property, we are now providing you with an annual evidence of insurance

The relevant provision in the Hoovers' mortgage, as it pertains to the HSBC Defendants'

Id., Exh. 1, T 4 ("Paragraph 4"). The Hoovers' mortgage also grants the HSBC Defendants|the

ing a

apse in their flood insurance coverage, HSBC Mortgage sent the Hoovers a letter on or abput July

" The

unpaid

principal balance at that time. HSBC Mortgage renewed this flood insurance policy for sucg¢essive



years until March 16, 2012, when HSBC Bank informed the Hoovers that the force-placed flood

nsurance policy with ASIC has been cancelled effective February 24, 2012, because HSBC Bank

had received evidence of replacement coverégyef|f 30-38.
3. Mincel

On June 29, 2010, Mincel obtained a mortgligen HSBC Mortgage for approximately

190,000, secured by a mortgage on his home. Mincel's home was not deemed to fall withjn a

SFHA at closing, but HSBC Bank subsequently asserted that itdi§ly 40, 42.

The relevant provision in the Mincel mortgage, as it pertains to the HSBC Defendant

(7]

discretion to require flood insurance and its rights to force-place such insurance, is as folloys:

5. Borrower's Obligation to Maintain Hazard Insurance or Property
Insurance. | will obtain hazard or property insurance to cover all
buildings and other improvements that now are, or in the future will
be, located on the Property. The insurance will cover loss or damage
caused by fire, hazards normally covered by "Extended Coverage"
hazard insurance policies, and any other hazards for which Lender
requires coverage, including, but not limited to earthquakes and
floods. The insurance will be in the amounts (including, but not
limited to, deductible levels) and for the periods of time required by
Lender. What Lender requires under the last sentence can change
during the term of the Loan. | may choose the insurance company,
but my choice is subject to Lender's right to disapprove. Lender may
not disapprove my choice unless the disapproval is reasonable. . . .

If | fail to maintain any of the insurance coverage described above,
Lender may obtain insurance coverage, at Lender's option and my
expense. Lender is under no obligation to purchase any particular
type or amount of coverage. Therefore, such coverage will cover
Lender, but might or might not protect me, my equity in the
Property, or the contents of the Property, against any risk, hazard or
liability and might provide greater or lesser coverage than was
previously in effect. | acknowledge that the cost of the insurance
coverage so obtained might significantly exceed the cost of
insurance that | could have obtained. Any amounts disbursed by
Lender under this Section 5 will become my additional debt secured
by this Security Instrument. These amounts will bear interest at the
interest rate set forth in the Note from the date of disbursement and




will be payable with such interest, upon notice from Lender to me
requesting payment.

Id., Exh. 7, 1 5 ("Paragraph 5").

HSBC Bank sent Mincel a letter on August 6, 2012, stating that it had force-placed a
femporary flood insurance policy on his home. The letter included an insurance binder for
ssued by ASIC with a coverage period from July 1, 2012, through August 13, 2012, and a
coverage amount of $184,437.00. On August 24, 2012, HSBC Bank sent Mincel another lg

Stating that "[a]s we did not receive evidence of continuing or replacement flood insurance

h policy

tter

bn your

property, we are now providing you with an annual evidence of insurance." This letter included an

evidence of insurance for a policy issued by ASIC with a coverage period from July 1, 2012
through July 1, 2013, and a coverage amount of $184,43K09Y 40-46.

4. Defendants' Conduct

a. Excessive Coverage

The Hoovers, individually and on behalf of the putative Over-Insured Class, contend
the HSBC Defendants improperly force-placed flood insurance on their home in an amount
than permitted under their mortgage agreement. That is, "Paragraph 4 of Plaintiffs' mortga
States that they are obligated to 'insure all improvements on the Property, whether now in g
or subsequently erected, against loss by floods to the extent required by the Secretary' of H
[d. 1 29. HUD, in turn, requires that flood insurance be maintained in an amount at least eg
the outstanding balance of the mortgagenc&ithe HSBC Defendants force-placed a flood
nsurance policy on the Hoovers' home with a coverage amount that exceeded the outstand
palance on the mortgage, the Hoovers argue, the HSBC Defendants breached the terms of

nortgage contract.
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b. Kickbacks
Both the Hoovers and Mincel, individually and on behalf of the Lender Placed Class
New York Subclass, allege that the HSBC Defendants and their affiliates received imprope
Lndisclosed kickbacks or commissions from the Assurant Defendants on the flood insurang
was force-placed on them. Plaintiffs cite to several reported cases in related litigation filed
district courts around the country, as well as public deposition testimony and media reports
Felating to the force-placed insurance practices employed by the HSBC Defendants, the As
Defendants, and others in this industBee id{f 48-51. Specifically, Plaintiffs allege:
Upon information and belief, HSBC has entered into agreements
with the Assurant Defendants pursuant to which HSBC and/or its
subsidiaries/affiliates: (a) receive a portion of the premiums for each
force-placed insurance policy purchased for a borrower; (b) assume
a portion of the force-placed insurance policies originally written by
force-placed insurance providers without any real or commensurate
transfer of risk; and/or (c) receive services in kind from the Assurant
Defendants that amount to kickbacks. Upon information and belief,

those arrangements are exclusive.

Id. § 52;see also id|y 39, 47.

thereby passing the cost of insurance tracking for HSBC's entire portfolio onto a small perc
pf mortgagees on whom Defendants force-place insurddc§.53. In addition, the Assurant

Defendants entered into agreements with the HSBC Defendants and their affiliates in which
Assurant Defendants purchased reinsurance from an HSBC afflliatg 54. Plaintiffs contend
that this practice of kickbacks and commissions in connection with force-placed flood insurg

nconsistent with the NFIA, is forbidden by HUD regulations, and has been the subject of ai
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Plaintiffs further allege that the Assurant Defendants provide insurance tracking services to

HSBC, and that the cost of such services is included in the force-placed insurance premiuns,
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nvestigation by the New York State DivisiohFinancial Services ("NYSDFS") and other
fegulatory bodiesld. 1 58-64.
C. Backdating

The Complaint contains relatively limited allegations regarding Defendants' purporte

Id. 1 5. "[B]y backdating policies, the Assurant Defendants were able to collect substantial
premiums for unnecessary and unusable property insurance covdehde102.

[ll. DISCUSSION

A. Legal Standards

When a party moves to dismiss a claim purst@afRule 12(b)(1), "the movant is deemeg
{0 be challenging the factual basis for the court's subject matter jurisdicGedars-Sinai Med.

Ctr. v. Watkins11 F.3d 1573, 1583 (Fed. Cir. 1993) (citations omitted). For purposes of su

allegations are accepted as true . .Id."(internal citations omitted). Both the movant and the
pleader are permitted to use affidavits and other pleading materials to support and oppose
motion to dismiss for lack of subject matter jurisdicti®@eeMakarova v. United State201 F.3d
110, 113 (2d Cir. 2000) (citation omitted). "Enermore, 'jurisdiction must be shown

affirmatively, and that showing is not madedrawing from the pleadings inferences favorable

30, 2007) (quotinghipping Financial Services Corp. v. Drakd40 F.3d 129, 131 (2d Cir.

1098));see also State Employees Bargaining Agent Coal. v. RoyaAad=.3d 71, 77 n.4 (2d Ci

11

Subclass, alleges that Defendants "improperly backdat[ed] flood insurance policies to covef

motion, "the allegations in the complaint are controlling, . . . and only uncontroverted factual

the party asserting it.Gunst v. SeagadNo. 05 Civ. 2626, 2007 WL 1032265, *2 (S.D.N.Y. Mar|

L

Backdating conduct. Mincel, individually and bahalf of the Lender Placed Class and New Y|ork

period[s] for which there is no risk of loss (meanthat the force-placed insurance is worthless)."
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P007) (holding that, in a motion to dismiss for lack of subject matter jurisdiction, a court "m3
Fesolve disputed factual issues by referédncevidence outside the pleadings, including
pffidavits™).

A motion to dismiss for failure to state a claim pursuant to Rule 12(b)(6) of the Feder
Rules of Civil Procedure tests the legal sufficienf the party's claim for relief and pleadings
without considering the substantive merits of the c&ae Global Network Commc'ns v. City of
New York458 F.3d 150, 155 (2d Cir. 200®atane v. Clark508 F.3d 106, 111-12 (2d Cir.
P007). In considering the legal sufficiency, a court must accept as true all well-pleaded fac
pleading and draw all reasonable inferences in the pleader's B@erATSI Commc'ns, Inc. v.
Shaar Fund, Ltd.493 F.3d 87, 98 (2d Cir. 2007) (citation omitted). This presumption of truth
however, does not extend to legal conclusiddseAshcroft v. Igbgl556 U.S. 662, 678 (2009)
citation omitted). "Generally, consideration of a motion to dismiss under Rule 12(b)(6) is li
fo consideration of the complaint itself" unless all parties are given a reasonable opportunit

submit extrinsic evidence-aulkner v. Beer463 F.3d 130, 134 (2d Cir. 2006). In ruling on a

Ly
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motion to dismiss pursuant to Rule 12(b)(6), a district court generally must confine itself to the

four corners of the complaint and look only to the allegations contained th&esrRobinson v.
Town of KentNo. 11 Civ. 2875, 2012 WL 3024766, at *3-4 (S.D.N.Y. July 24, 2012) (dRisth
V. Jennings489 F.3d 499, 509 (2d Cir. 200. When presented with a motion to dismiss unde
Rule 12(b)(6), the Court may consider documents that are attached to the complaint or
ncorporated in it by reference, documents that the plaintiffs relied on in bringing suit and th
either in the plaintiffs’ possession or that theargiffs knew of when bringing suit, or matters of

which judicial notice may be takerfsee Chambers v. Time Warner, Ji&82 F.3d 147, 153 (2d

[

pt are

Cir. 2000). "[W]hen a plaintiff chooses not to attach to the complaint or incorporate by refergnce a

12




document upon which it solely relies and which is integral to the complaint, the court may
hevertheless take the document into consideration in deciding the defendant's motion to dig
without converting the proceeding to one for summary judgment!"Audiotext Network, Inc. v.
AT & T Co, 62 F.3d 69, 72 (2d Cir. 199%ee also City of Roseville Emps' Ret. Sys. v.
Energysolutions, Inc814 F. Supp. 2d 395, 401 (S.D.N.Y. 2011).

To survive a motion to dismiss, a party need only plead "a short and plain statement
claim," seeFed. R. Civ. P. 8(a)(2), with sufficient facts "to sho[w] that the pleader is entitled
relief[.]" Bell Atl. Corp. v. Twomb|y550 U.S. 544, 557 (2007) (internal quotation marks omitt
Under this standard, the pleading's "[flactual allegations must be enough to raise a right of
above the speculative levelgsee idat 555, and present claims that are "plausible on [their] fa
d. at 570. "The plausibility standard is not akin to a 'probability requirement,’ but it asks for
than a sheer possibility that a defendant has acted unlawfidiigdl, 556 U.S. at 678 (citation
pmitted). "Where a complaint pleads facts that are 'merely consistent with' a defendant's lig
t 'stops short of the line between possibility and plausibility of entitlement to reliéf.(quoting

Twombly 550 U.S. at 557). Ultimately, "when the allegations in a complaint, however true,

hudged [its] claims across the line from conceivable to plausible, [the] complaint must be
dismissed,ld. at 570.

B. Analysis

1. The Filed Rate Doctrine

Defendants argue that all of Plaintiffs' claims are barred by the filed rate do@gabkt.
No. 34-1 at 13-16 (arguing for dismissal purduarFRCP 12(b)(1)); Dkt. No. 35-10 at 13-14

arguing for dismissal pursuant to FRCP 12(b)(6)). "Simply stated, the [filed rate] doctrine |

13

not raise a claim of entitlement to relief;hombly 550 U.S. at 558, or where a plaintiff has "nat
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that any ‘filed rate' — that is, one approved by the governing regulatory agency — is per se

Feasonable and unassailable in judicial proceedings brought by ratepayegoland, Ltd. v.

scope of the filed rate doctrine to preclude damage claims only where there are validly filed
FFlorida Mun. Power Agency v. Fla. Power & Light C64 F.3d 614, 617 (11th Cir. 1995). "[T]h
purpose of the doctrine is 'preservation of the agency's primary jurisdiction over reasonable

rates and the need to insure that regulated companies charge only those rates of which the

City of Cleveland v. FP(525 F.2d 845, 854 (D.C. Cir. 1976)). District courts in the Second
Circuit have applied the filed rate doctrine in the insurance con®d, e.g.Servedio v. State
FFarm Ins. Co,889 F. Supp. 2d 450, 453 (E.D.N.Y. 201Ryussin v. AARP, In664 F. Supp. 2d
112, 415 (S.D.N.Y. 2009)ff'd, 379 Fed. Appx. 30 (2d Cir. 2010).

Since the premiums paid by Plaintiffs are based on rates filed with the NYSDFS, the
Assurant Defendants argue that the filed rate doctrine precludes Plaintiffs from showing thg
suffered a legally cognizable injury as a result of having paid inflated flood insurance premi
Thus, having suffered no injury, Plaintiffs lastanding and, therefore, the Court lacks subject
matter jurisdiction. The HSBC Defendants conttrat Plaintiffs' claims challenging the force-

place flood insurance premiums are barred by the filed rate doctrine because Plaintiffs are

fo state a claim for relief.
As an initial matter, the Court must consider whether the filed rate doctrine is a chall
fo this Court's subject matter jurisdiction over Plaintiffs’ claims or a defense on the merits.

Assurant Defendants argue that the Court lacks subject matter jurisdiction over the case by

14

has been made cognizantlii re Enron Corp, 328 B.R. 75, 83 (Bankr. S.D.N.Y. 2005) (quoting

NYNEX Corp.27 F.3d 17, 18 (2d Cir. 1994). "[T]he [Supreme] Court has emphasized the limited

rates."
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pf the filed rate doctrine, as other courts have foudpek, e.gMorales v. Attorneys' Title Ins.
Fund, Inc, 983 F. Supp. 1418, 1429 (S.D. Fla. 1997) ("At the core of the filed rate doctrine i
ssue of standing.”). There is, however, persuasive case law which holds that the filed rate
doctrine is not a subject matter jurisdiction issue, but is rather a defense on the $esjts.g.
Curtis v. Cenlar FSBNo. 13 Civ. 3007, 2013 WL 5995582, *2 (S.D.N.Y. Nov. 12, 2013) ("the
defendants' [filed rate] argument[ is] not prdpeinderstood as [a] standing argument[] and thi
motion will be decided under Rule 12(b)(6)Mallie v. Wells Fargo BankNo. 2:12-cv-235, 2013
WL 1835708, *4 (N.D. Ind. May 1, 2013) (finding that defendants' filed rate doctrine argumse
was not a challenge to subject matter jurisdiction because defendants could not challenge 1
diversity of citizenship or amount in contrasg requirements and could not identify a federal
Statute that would deprive the district court of jurisdiction to hear challenges to the reasona
pf a rate chargeable by an insurance compdgberts v. Wells Fargo Banklo. 4:12-cv-200,
P013 WL 1233268, *9 (S.D. Ga. Mar. 27, 2013) ("the Court finds it prudent to address the fi
Fate doctrine in the context of a 12(b)(6) motion"). Particularly persuasive in this regard is t
Analysis of the court i@urtis v. Cenlar There, the court found as follows:

[Defendants] reason that because Curtis loses on the merits, he has
not suffered any "cognizable injury that is traceable to the acts of the
Assurant defendants and he lacks standing to sue them." But this
reasoning would allow any Rule 12(b)(6) motion to be restyled as a
Rule 12(b)(1) standing motion. While standing and merits questions
frequently overlap, standing is fundamentally about the propriety of
the individual litigating a claim irrespective of its legal merits, while
a Rule 12(b)(6) inquiry is concerned with the legal merits of the
claim itself. See generally Allen v. Wright68 U.S. 737, 751 (1984)
(defining the standing inquiry as "to ascertain whether the particular
plaintiff is entitled to an adjudication of the particular claims
asserted."). Here, the defendants are not contending that Curtis is
the wrong individual to bring these legal claims; they are arguing
that the claims are simply not legally cognizable.

Curtis, 2013 WL 5995582, at *2.

15
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This Court agrees with the court@urtis and others that have determined that a filed ra

argument is a defense on the merits, rather than a challenge to subject matter jurisdiction.
Nevertheless, both the HSBC and Assurant Defetsdargue that, by virtue of the filed rate
doctrine, Plaintiffs' complaint fails to state a claim for relief. Accordingly, the Court will next
consider whether the filed rate doctrine warrants dismissal of Plaintiffs' complaint under Feq
Civ. P. 12(b)(6).
According to Plaintiffs, they "are not challenging the rates filed with, and approved b}
State of New York or any other state. RatheajrRiffs challenge the method and criteria that th
HSBC Defendants used to select their force-placed insurer in the first place, as well as Def
oint manipulation of the force-placement procesy] the kickbacks that HSBC receives by vir
pf its illegal scheme." Dkt. No. 39 at 13. There is a substantial body of case law which cou
have found claims similar to those brought by Plaintiffs here sufficient to survive a motion tq
dismiss, to the extent Plaintiffs do not challenge the rates charged by Defendants (as oppo
challenges to allegedly improper conduct underlying the rates, such as kickiZegSimpkins v,
Wells Fargo BankNo. 12-cv-00768, 2013 WL 45101066, *14 (S.D. Ill. Aug. 26, 2013)

"plaintiffs are challenging the lawfulness and pugospayments that [the bank] received in t}

arranged agreements designed to maximize profits for defendants” and thus "should not be
under the filed rate doctrine from challenging conduct which is not otherwise addressed by
governing regulatory agency')gghorn v. Wells Fargo Banko. C-13-00708, 2013 WL

3064548, *20-21 (N.D. Cal. June 19, 2013) ("Becausefffgi are not challenging [the insurer's
rate in making their claim against [the bank], the filed-rate doctrine . . . [is] inapplicable. Fo

Similar reasons, the filed-rate doctrine . . . do[es] not bar the allegations against [the insurel
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Gallo v. PHH Mortgage Corp916 F. Supp. 2d 537, 544 (D.N.J. 2012) ("the filed rate doctrine

simply does not apply' in circumstances wh@eentiffs ‘'challenge the defendant's allegedly
wrongful conduct, not the reasonableness or propriety of the rate that triggered the conduct
quotingAlston v. Countrywide Fin. Corpb85 F.3d 753, 765 (3d Cir. 2009)ljsworth v. U.S.
Bank 908 F. Supp. 2d 1063, 1083 (N.D. Cal. 2012) ("Just because the damages are based
ncreased costs incurred as a result of the alleged kickback scheme does not transform a ¢
fo conduct and practices into a challenge to the premiur@u$tafson v. BAC Home Loans
Servicing, LR No. SACV 11-915-JST, 2012 WL 7051318, *4 n.2 (N.D. Cal. Dec. 20, 2012) (
the extent that Plaintiffs are challengibgfendants' conduct in force-placing unnecessary,
duplicative, or backdated insurance, as well as damage to the equity of their property, Plair
hot challenging a filed rate")Gustafson v. BAC Home Loans Servicing, NB. SACV 11-915-
ST, 2012 WL 7071469, *13 (N.D. Cal. Dec. 20, 2012) (sak)zelmann v. Wells Fargo Banl
No. 9:11-cv-81373, 2012 WL 2003337, *3 (S.D. Fla. June 4, 2012) ("l find that in this case
Plaintiff's claims are not barred by the filed rate doctrine because he is not challenging the
filed by Defendants' insurers. Rather, Pldfirihallenges the manner in which Defendants selg
nsurers, the manipulation of the force-placed insurance process, and the impermissible kig
that were included in the premiums.¥yahl v. Am. Sec. Ins. C&No. C 08-0555, 2010 WL
1509814, *3 (N.D. Cal. Nov. 1, 2010) (California filed rate defense was "limited to situations
Where a plaintiff challenged a charged rate as excessive per se, and effectively asked the (
calculate an alternative rate it deemed more ‘fakbgls v. JPMorgan Chase BarZ8 F. Supp.
pd 1273, 1277 (N.D. Cal. 2009) ("Plaintiffs are not complaining that they were charged an
excessive insurance rate, they are complaining that the defendant bank acted unlawfully wi

chose this particular insurance company and this particular rateRpthstein v. GMAC
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Mortgage, LLC No. 12 Civ. 3412, 2013 WL 5437648, *9 (S.D.N.Y. Sept. 30, 2013) ("Defend
have provided no authority to support the contention that the Court can, should, or must gra
Se reasonable’ status to rates designed and approved for lenders when those rates are seg
billed by the lenders to borrowers instead. . . . As such, Defendants are not entitled to disn
Plaintiffs[] claims against them on this basis|.]"his reasoning is persuasive. For example,
nsurance were available from a number of carriers at different rates — all subject to filed-raf
the filed-rate doctrine would not protect a loan servicer who chooses a carrier and a policy
rate higher than others simply to receive a kickback not available from other car@astion v.
Wells Fargo Bank917 F. Supp. 2d 1025, 1038 (N.D. Cal. 2013). To the extent other courts
reached a different conclusion with respect to the filed rate doctrine in this context, those of
are unpersuasive and not binding on this Co8de, e.g.Singleton v. Wells Fargo Banko.
D:12CV216-NBB-SAA, 2013 WL 5423917 (N.D. MisSept. 26, 2013) (holding that Mississipp
state law filed rate doctrine barred the plaintiff's claims entirBlgizambaliza v. QBE Holdings,
Inc., No. 13-cv-286-bbc, 2013 WL 5777294, *8 (W.D. Wisc. Oct. 25, 2013) (finding that
'Plaintiff's challenges should be addressed by the Wisconsin Commissioner of Insurance, V|
Fesponsible for making sure that insurers do not earn unreasonably high profits in relation t
Fisk of loss or claim unreasonably high expenses in relation to the services they provide").

In addition, Defendants have provided no pribait the alleged kickback or commission

‘per se reasonable,” Defendants must proffer evidence demonstrating that the regulating a
considered and approved of these agreements. "Defendant, the party bearing the burden tq

dismissal is warranted under this doctrine, has not presented any authority to demonstrate
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pre-arranged side agreements [for commissions, reinsurance premiums, and other financial
benefits alleged by Plaintiffs] are similarly filed with, approved by, or regulated and monitorgd in
some way by a governing regulatory agendgallo, 916 F. Supp. 2d at 546ee alsdrothstein
2013 WL 5437648, at *@ame) Simpking 2013 WL 4510166, at *14 (same). Thus, the Courtlis

not in a position at this stage of the litigation to determine that the filed rate doctrine applieq. This
determination is consistent with one of the purpagedke filed rate doctrine, which is "to insure
that regulated companies charge only those cdtegich the agency has been made cognizant
In re Enron Corp. 328 B.R. at 83 (emphasis added).

Finally, the filed rate doctrine is unavailable as a defense to the HSBC Defendants in this
itigation because they are not insurers subject to the relevant regulatory regime. Since thg HSBC
Defendants are "not subject to the extensive administrative oversight that insurance companies are,
applying the filed rate doctrine in this instaweeuld not serve™ the purposes of the filed rate
doctrine. Abels 678 F. Supp. 2d at 1273ee also Leghorr2013 WL 3064548, at *20 (as to
defendant bank, the plaintiff's challenge was not to the lawfulness of the insurer's rate, but {o the
pank's decision to choose that insurer to obtain a kickback and thus, such claims were not
prohibited by the filed rate doctrine).

For the foregoing reasons, Defendants' motions to dismiss Plaintiffs' complaint pursyant to
Fed. R. Civ. P. 12(b)(1) and 12(b)(6) based upon the filed rate doctrine are denied.

2. Article Il Standing as to Assurant

Relying on affidavits submitted in support of its motion to dismiss, Assurant states that it is
A publicly-traded holding company and not an insurance company, and that it did not have a

contract with the HSBC Defendants. Thus, Aastiargues, no causal connection exists betwegen
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Assurant and Plaintiffs' injury and, therefore, Plaintiffs lack standing to sue AssSeseiki.
No. 34-1 at 16-17.

Plaintiffs argue that the Court should not crédisurant's self-serving affidavits or, in thg
alternative, that they should be allowed to depose Assurant's affiant. Plaintiffs also argue t
have sufficiently alleged injury traceable to Assurant. In addition, Plaintiffs refer the Court t
humber of purportedly judicially noticeable documents to demonstrate that Assurant was
substantially involved in the force-placement of insurance on Plaintiffs and in resolving an
nvestigation into this practice by New York State regulat@seDkt. No. 38 at 16-21.

Not surprisingly, the parties disagree over which documents the Court may appropriz
consider in deciding Defendants' motion to dismiss. However, the Court need not resolve t
disputes, because the Court finds the allegations with respect to Assurant's conduct to be S
fo withstand a motion to dismiss. &mpkinss. Wells Fargo Bankhe court found that the
plaintiffs had sufficiently alleged injury traceable to Assurant based on substantially identica
allegations to those interposed by Plaintiffs here:

In the case before the Court, in their first amended complaint, the
plaintiffs alleged an injury in fact against Assurant. Plaintiffs claim
they were required to pay for force-placed insurance policies
provided by Assurant or an insurance provider subsidiary of
Assurant, that in turn paid a fee back to Wells Fargo for placing the
insurance. Plaintiffs contend that their injury was in being charged
rates that were significantly higher than their previous policies in
order to provide the necessary funds for the "kick-back," and for
insurance policies backdated for periods of time that was past and
for which no loss had occurred.

Additionally, plaintiffs claim the injury is traceable to Assurant.
Plaintiffs allege that Assurant, acting with Wells Fargo, provided
grossly overpriced homeowners insurance policies as force-placed
insurance to Wells Fargo borrowers, and then paid commissions to

Wells Fargo for the referral of business. Plaintiffs contend this
arrangement establishes that their injury is directly traceable to
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Assurant's conduct, and that Assurant was a substantial part of the
"scheme" to defraud plaintiffs.

Lastly, plaintiffs' injury can be redressed by a favorable decision
from the court. If plaintiffs prevail in their lawsuit, they may recover
actual damages in the form of restitution and/or disgorgement of
defendants’ overcharged premium payments. Plaintiffs also seek an
imposition of a constructive trust, attorneys' fees and costs, and a
judgment that defendants must cease the activities described in their
complaint. As plaintiffs have adequately alleged the requirements of
Article 11l case-or-controversy standing, the Court denies Assurant's
motion to dismiss based on lack of standing.
2013 WL 4510166, at *11.
Although the Court has found that Plaintiffs have adequately alleged standing with re
[0 Assurant at the motion to dismiss stage, the Court will permit Assurant to renew its motid
ater time once the factual record has been more fully devel@mseiHolmes v. Bank of AiNo.
3:12-cv-00487, 2013 WL 2317722 (W.D.N.C. May 28, 2013) (adopting magistrate's report &
recommendation denying defendant insurer's motion to dismiss for lack of standing and sul
matter jurisdiction without prejudice to renew following jurisdictional discovdmy);cf. Cannon
017 F. Supp. 2d at 1032-33 (dismissing defendant Assurant on 12(b)(6) grounds for failure
A claim without prejudice to seek leave to amend following discovéggordingly, Assurant's
motion to dismiss for lack of subject matter jurisdiction is denied without prejudice to renew
following jurisdictional discovery.
3. Breach of Contract and Breach of Implied Covenant of Good Faith and Fair
Dealing
Under New York law, "to recover from a dafiant for breach of contract, a plaintiff mus
prove, by a preponderance of the evidence, (1) the existence of a contract between itself a

defendant; (2) performance of the plaintiff's obligations under the contract; (3) breach of the

contract by that defendant; and (4) damagesa@bhintiff caused by that defendant's breach.”
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Diesel Props S.r.l. v. Greystone Bus. Credit 1l L6311 F.3d 42, 52 (2d Cir. 2011). "Under NeV
York law, the initial interpretation of a contract 'is a matter of law for the court to decide™ an
Where the contract is unambiguous, a court is "'redub give effect to the contract as written.'
K. Bell & Assocs., Inc. v. Lloyd's Underwrite@¥ F.3d 632, 637 (2d Cir. 1996) (citations
pmitted).

It is well accepted that courts should construe contracts according to the parties' intg

Imeaning of the language employed in the agreeme®itaiie Co. v. Coltec Indus., Ind.71 F.3d
733, 737 (2d Cir. 1999) (quotation and citation omitted), when the agreements are "read as
whole."W.W.W. Assocs., Inc. v. Giancontjéit N.Y.2d 157, 162 (1990). Divining the parties'

ntent requires a court to "give full meaning affé& to all of [the contract's] provisionsKatel

Courts must avoid "interpretations that renci@mtract provisions meaningless or superfluous.”
Manley v. AmBase Cor@B37 F.3d 237, 250 (2d Cir. 2003) (citations omitted). When the par
ntent is clear +.e., unambiguous — the contract "must be enforced according to the plain mq
pf its terms."Lockheed Martin Corp. v. Retail Holdings, N.§39 F.3d 63, 69 (2d Cir. 2011)
citing South Rd. Assocs., LLC v. IBMN.Y.3d 272 (2005)). A contract is unambiguous wher|
fhe contract's terms have "a definite and precise meaning, as to which there is no reasonal
for a difference of opinion.'ld. (citing White v. Cont'l Cas. Cp9 N.Y.3d 264 (2007)).

If reasonable minds could differ about the meaning of contractual language, howeve

Imore than one meaning when viewed objectively by a reasonably intelligent person who ha

examined the context of the entire integrated agee¢fn The Court must then turn to extrinsic
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derived from the contracts' unambiguous terms. The parties' intent is derived "from the plain

| td. Liab. Co. v. AT & T Corp607 F.3d 60, 64 (2d Cir. 2010) (quotation and citation omitted).
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evidence to determine the parties' inteébee State v. Home Indem. @6 N.Y.2d 669, 671

1985) (per curium). While extrinsic evidence generally may not vary or contradict the term

Topps Co., Inc. v. Cadbury Stani S.A.1%26 F.3d 63, 69 (2d Cir. 2008).

The HSBC Defendants make the following arguments in support of their motion to di

a) Plaintiffs breached first by failing to obtain the required flood insurance; (b) the HSBC
Defendants have not committed a breach because the Hoovers' mortgage unambiguously (
the HSBC Defendants discretion to require flood insurance in amounts greater than the mir|
equired by the Secretary of HUD; (c) Mincel has insufficiently pled his breach of contract ¢
py failing to point to a specific contract prowsithat was breached; and (d) the covenant of g
faith and fair dealing claims fail because such a claim cannot conflict with the express term
contract and cannot impose independent obligations beyond the coBeabikt. No. 35-10 at
15-18.

a. Plaintiffs' Breaches
The HSBC Defendants argue, in cursory fashilbat because Plaintiffs were obligated t
maintain flood insurance under their respective mortgage agreements, and failed to do so,
pbreach of contract claims fail as a matter of law. Plaintiffs respond that their failure to main
flood insurance was specifically contemplatethieir mortgage contracts, and that the force-
placed insurance provisions provide a remedy for such failure. Thus, Plaintiffs argue, their
fo maintain flood insurance was not a material breach.

"Under New York law, a party's performance under a contract is excused where the
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has committed a material breaciMerrill Lynch & Co. Inc. v. Allegheny Energy, 1n&00 F.3d

171, 186 (2d. Cir. 2007) (citingadden v. Consol. Edison Co. of N.34 N.Y.2d 88, 96 (1974)).
'[Flor a breach of a contract to be material, it must 'go to the root of the agreement betweet
parties.” Frank Felix Assocs. Ltd. v. Austin Drugs, Intll F.3d 284, 289 (2d Cir. 1997)

guotingSeptembertide Pub., B.V. v. Stein and Day, B&4 F.2d 675, 678 (2d Cir. 1989)). In

) the

pther words, "[a] party's obligation to perform under a contract is only excused where the other

party's breach of the contract is so substantial that it defeats the object of the parties in mal

contract.” Id. (citing Babylon Assocs. v. County of SuffdlRl A.D.2d 207, 215 (2d Dept. 1984)).

‘The issue of whether a party has substantially performed is usually a question of fact and §
be decided as a matter of law only where the inferences are ceiganill Lynch, 500 F.3d at

186 (citingAnderson Clayton & Co. v. Alanthus Cqrpl A.D.2d 985 (2d Dept. 1983)).

As an initial matter, the Court is not persuaded that Plaintiffs breached their mortgage

agreements or that such breaches were material. The fundamental purpose of a mortgage

King the

should

contract

s to finance the purchase of real property, using that real property to secure the loan. Insufrance

requirements and escrow accounts are merely collateral to this pu§eesélortgage Electronic
Registration Systems, Inc. v. Maniscald6 A.D.3d 1279, 1282 (3d Dept. 2007) (holding that

breach of escrow agreement not substantial enough to defeat the purpose of the contract).

Nevertheless, it would not be prudent at this stage of the litigation to decide as a matter of law, one

way or the other, whether Plaintiffs' failure to maintain flood insurance was a material breag
That is a fact-intensive inquiry better resolved at summary judgment or trial. Accordingly, tl
HSBC Defendants' motion to dismiss on this basis is denied.

b. The HSBC Defendants' Authority to Force-Place Flood Insurance

I. The Hoovers' Excessive Coverage Claim
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The HSBC Defendants argue that Plaintifieach of contract claims rests on an
naccurate interpretation of law. The HSBC Defendants contend that federal law and the te
the Hoovers' mortgage contract unambiguoasithorized the HSBC Defendants to force-place

flood insurance on their property in excess of the outstanding balance of the mortgage. Th

Plaintiffs respond that "[t]he relevant question is not what federal regulations allow, but wha

py floods only to the extent required by HUD." Dkt. No. 39 at 17.

HUD regulations to be in every FHA-insured mortgage. The language at issue here has be

examined by several courts across the country, including at least one Circuit Court of Appe

the fact that various courts have reached diffecenclusions regarding this same language, th

Court finds that the Hoovers' mortgage is ambiguous as to the HSBC Defendants' authority

HSBC's discretion is limited under federal law is reasonable as alleged.
Among those courts which have addressed this issue, the most extensive discussior
the First Circuit Court of Appeals Kolbe v. BAC Home Loans Servicing,, INb. 11-2030, 2013

WL 5394192 (1st Cir. Sept. 27, 2013). In that cHsedistrict court dismissed the plaintiff's

also found that the defendant's flood insurance requirement was reasonable, as it was basg

FEMA policy guidelines, and therefore dismissed the claim for breach of the covenant of gg
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because the relevant federal regulations do not prohibit them from requiring such insurancs.

force-place insurance in the amounts complained of, and that the Hoovers' interpretation thjat

rms of

Sis

t

HUD requires, because Plaintiffs were contractually obligated to insure their property againgt loss

The Hoovers' mortgage agreement contains a set of standard clauses that are requifed by
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with diverging results despite the uniform language. At this stage of the litigation, and in light of
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faith and fair dealingld. at *4 (discussindlolbe v. BAC Home Loans Servicing, L.IRo.
11-10312, 2011 WL 3665394 (D. Mass. Aug. 18, 2014dI@e I')). Following appeal, a divided
panel of the First Circuit reversed, with the panel majority holding that both parties' interpre
pf the contract could be found reasonable by adfiégact. The panel majority also found that tf
mplied covenant claim could proceed either on the theory that the defendant intentionally
preached the agreement, or that it demanded more insurance to earn mor&lp(dfgcussing
Kolbe v. BAC Home Loans Servicing, L.695 F.3d 111 (1st Cir. 2012)K06lbell"™)). For
reasons that were later sharply criticized in a dissenting opinion, the First Circuit thereafter
rehearing en banc, and vacatedKlotbe Il panel's decisionld. ("Kolbe II"); see also idat *35-
36 (dissenting on the grounds that the grant of en banc review was "troublesome for it seng

message that this court will rehear a case and set aside a panel's well-reasoned decision W

court divided evenly, three to three, resulting in an affirmance of the district court's dismissa
the complaint for failure to state a claird. at *1 (citing Savard v. Rhode Islap838 F.3d 23, 25
1st Cir. 2003)).

The en banc "majority” iKKolbe 11l found "[t]hree interrelated strands of reasoning to
Support its conclusion([:]

The first is straightforward application of the typical principles of
contract interpretation. When interpreting a written contract, we look
at text, context, and purpose to discover whether a proffered reading
of the contract is reasonable. For contract language mandated by a
federal regulation, this context includes the regulation and the
federal policy underlying the regulatory scheme. As a purely textual
matter, the Bank offers the most natural reading of the disputed
language. Yet even if an argument exists that Kolbe's textual reading
is plausible, context confirms that the Bank's reading is correct and
Kolbe's reading is incorrect. As we will describe, particularly under
our third strand of reasoning, Kolbe's reading would hinder federal
housing policy and conflict with other guidance from the federal
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government regarding flood insurance. Interpreting the text in
context, as we would do with any contract, we conclude that the
Bank's reading is correct.

Second, we apply special principles for interpreting uniform contract
language. Covenant 4 is a uniform clause used in millions of
mortgages nationwide by many different lenders, so we give it one
uniform meaning rather than multiple inconsistent meanings.
Extrinsic evidence of the parties' unique intentions regarding a
uniform clause is generally uninformative because unlike

individually tailored contracts, uniform clauses do not derive from
the negotiations of the specific parties to a contract. Instead, courts
seek to determine the uniform meaning of the clause as a matter of
law, a task appropriate for the motion to dismiss stage. Kolbe cannot
avoid dismissal on the grounds that his specific understanding or the
actions of the parties create an ambiguity.

Third, the fact that the Covenant was drafted and mandated by the
United States requires that its meaning be that meant by the United
States when it drafted the regulation. The role that the Covenant
plays in an important regulatory scheme requires that result. The
language of the Covenant was not drafted or negotiated by the
parties and was not the result of give-and-take in the marketplace.
Rather, it was created and mandated in order to further important
federal policies. While on the Covenant's plain language and context,
we think the meaning is clear, were there doubt, we would defer to
the position articulated to us by the United States in its amicus brief;
in this case, the United States' position reinforces our conclusion
reached in applying the first two principles.

[d. at *1-2.

TheKolbe 11l en banc "majority” reasoned that the first two sentences of Paragraph 4
granted unfettered discretion to the lender to determine the amount of insurance "for any hazards,"
Which necessarily included floods. "Although the third sentence also addresses flood insuraince, it
adds andndependentequirement: that the borrower maintain HUD's minimum level of flood
nsurance in addition to tHender'sminimum.” Notwithstanding the fact that the original pane
had found otherwise, and three of the six judges on the en banc court disagreed, the "majofity"

‘conclude[d] that the Bank's reading of the téxthe only plausible reading in the relevant
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context." Id. at *92 Other courts have adopted similar reasoning in reaching the same

conclusion. See, e.gFeaz v. Wells Fargo BanKivil Action No. 12-0350-DK-M, 2012 WL

6680301, *8 (S.D. Ala. Dec. 21, 2012) (adopting the reasonihgabix, infra, and the dissent i

Kolbe II'"in finding that the hazards provision in Plaintiff's mortgage agreement provides
Defendant the legal authority to require Feaz to obtain flood coverage in an amount that ex
the principal amount due under the contradfi¢Kenzie v. Wells Fargo Home Mortgage, Inc.
No. C-11-04965, 2012 WL 5372120, *14-15 (N.D. Cal. Oct. 30, 2012) (concluding "that
McKenzie's deed of trust authorized Defendants to set the required level of flood insurance
amounts and for the period that Lender requirésirld thus "Defendants did not breach the
contract by simply requiring coverage above the outstanding principal loan balance") (footn
pmitted);LaCroix v. U.S. BankCivil No. 1103236, 2012 WL 2357602, *4 (D. Minn. June 20,
P012) (holding that "™[t]he first two sentende$the Hazard Provision] afford the insurer
discretion to determine the amount of hazard insurance that the mortgagor must maintain,’
third sentence merely specifies the required minimum coverage for flood insurance™) (quoti
Kolbe v. BAC Home Loans Servicing, L./IRo. 11-10312, 2011 WL 3665394, *4 (D. Mass. Au
18, 2011));
TheKolbe 11l en banc court's "minority" disagreed, finding the "majority's" holding to k
an
extraordinary intervention into the contractual dealings of two
private parties. In effect, they conclude that a federal agency,
through court intervention, may rewrite an agreement even though
the agency is not a party to the deal, and has no role in its
enforcement, simply because a different agreement would better

serve the government's newly clarified priorities. There is no
justification for such a wholesale abandonment of common law

2 In reaching this conclusion, the court considered policy arguments and other extrif
evidence submitted by the defendants and the United States as amicus curiae.
28
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contract principles by our colleagues. . . . Whatever the ultimate
resolution of his contentions, Kolbe has done enough to defeat the
Bank's motion to dismiss and, hence, is entitled to move forward
with his case, including discovery.

|d. at *18-19.

The en banc "minority” found it problematic that the "majority's” "conclusion of non-
ambiguity [wa]s procured by means of hindsight, with substantial weight given to the
government's newly announced view and the policies offered to justifiditat *19.
Importantly, the en banc "minority” noted that "the government's effort now to dispel the
confusion generated by its poorly drafted language cannot erase the ambiguity that confron

Kolbe and his lender when they signed their mortgage agreenéntThus, "even if [the en ban

'majority"] conceded the covenant's ambiguity, they would still refuse to allow Kolbe's laws}

governs mortgage agreements entered into subsequent to the pronouncement, but also op
Fetroactively to supersede the shared understanding of private parties who previously enter
Imortgages containing the flawed languagkl."at 20 (internal citation omitted).

In support of their opposition to the motion to dismiss, the Hoovers cite to a case deq
n this district,Casey v. Citibankin which breach of contract claims based upon identical
anguage survived a motion to dismiss. There, the court held that

this particular contract provision is susceptible to either

interpretation. Making all reasonable inferences in the non-movant's
favor, this provision addresses two different categories of insurance.
The first two sentences address insurance required by the lender.
The third sentence contemplates insurance required by the Secretary
of HUD. Further, the use of the word ‘also’ in the third sentence
indicates flood insurance is separately addressed. Finally, the phrase
'to the extent required’ could be reasonably interpreted, as Casey
alleges, to mean the borrower need only maintain the minimum
amount of flood insurance required by HUD regulations.
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this same conclusiorSee, e.gMorris v. Wells Fargo BankNo. 2:11cv474, 2012 WL 3929805,
*7 (W.D. Pa. Sept. 7, 2012) ("to the extent required by the Secretary' in the third sentence

Feasonably can be read to set a floor or ceiling on the amount of required flood insurance")
Skansgaard v. Bank of Am896 F. Supp. 2d 944, 947 (W.D. Wash. 2011) ("The three senten(
fhe deed of trust are ambiguous as to whether the lender has discretion to require any amo
flood insurance it requires."Wulf v. Bank of Am798 F. Supp. 2d 586, 588-89 (E.D. Pa. 2011

adopting magistrate judge's report and recommendation that defendants' motion to dismisg

Secretary to refer to the minimum, which would be the outstanding balance of thedeardlso
Ellsworth, 908 F. Supp. 2d at 1085 (analyzing mortgage contract language which granted b
discretion to lenders than at issue here and holding that "[b]ecause the Court could not say|
contracts' terms unambiguously authorize Ddénts' alleged behavior, the Court denies
Defendants' motion to dismissNicNeary-Calloway v. JP Morgan Chase Ba8B3 F. Supp. 2d
028, 956 (N.D. Cal. 2012) (same).

This Court agrees with the reasoning of the panel majorkpibe Il and theKolbe Il en
pbanc court's "minority," and those district cowtsich have found similar allegations of breach
contract sufficient to withstand a motion to dismiss. As an initial matter, for the reasons dis
above, the Court is not persuaded by the reasoning &fotbe 111 "'majority.” Importantly in this
regard, none of the evidence or arguments presented to that court by the United States ang
amici are before this Court for consideration on Defendants' instant motion to dismiss. Mor|
the conflicting within the First Circuit itself, "'makes plain that the provision is ambiguous, an

ack of clarity is underscored by the lack of consensus in the decisions of other ckkalbe "I,
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P013 WL 5394192, at *19 (collecting cases). Indeed, this Court can conceive of no better

demonstration that contract language is reasonably susceptible to more than one interpretg
an evenly divided en banc panel. Thus, it is impossible for this Court to say, at this point in
itigation, that the contract is unambiguous and thus dismissal is warranted as a matter of I3

Accordingly, the HSBC Defendants' motion to dismiss on this basis is denied.

il. Plaintiffs' Kickback Claims
The HSBC Defendants do not make any argungpesific to dismissal of Plaintiffs'
breach of contract claims based upon the kickiblae&ry. Nevertheless, the Court construes th
motion to dismiss Plaintiffs' breach of contractinis to extend to the kickback allegations and
finds that Plaintiff have sufficiently pled aadin for breach of contract based upon their kickba

allegations.

tion than

the

[W.

)
=~

The Court is aware that some courts have found that other plaintiffs failed to adequalely

plead their kickback claimsSee, e.gMcKenzie 2012 WL 5372120, at *19 (granting motion to
dismiss without prejudice as to kickback clainecause "the allegations in Plaintiffs' SAC

regarding Defendants' alleged scheme consist of only the bare conclusory factual allegatiof
Defendants received kickbacks and unearned commissions from force-placing and backdat
excessively priced insurancel)aCroix, 2012 WL 2357602, at *6 (dismissing kickback claims
based upon a finding that "[a]lleging that nonparty ASIC has engaged in kickback schemes
pther lenders, without specific facts regardin@taix's insurance policy or U.S. Bank's protocd
regarding forceplaced insurance, is purely speculative and not sufficient to state a claim for|

Felief").
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Plaintiffs here, unlike the plaintiffs iMlcKenzieandLaCroix, have made specific,
factually-detailed allegations regarding k@cks received by The HSBC Defendantson force-
placed flood insurance policieSeeCompl. 11 48-66. These allegations are based on information
discovered in similar cases being litigated around the country, investigations by the NYSDHS,
Defendants' public filings, and reports publishednsyrance industry regulators. Plaintiffs have
thus "provided ample and reliable evidence noy ofilan industry-wide practice but also that
ASIC in particular pays kickbacks to lenders who force-place its flood insuraBtsworth, 908
-. Supp. 2d at 1084ge also Leghorr2013 WL 3064548 (followingllsworthand concluding
that mortgage contract "did not unambiguously authorize kickbaddsNieary-Calloway863 F.
Supp. 2d at 955-56 (denying Defendants' motiaigmiss "[b]ecause the Court cannot say that
the contracts' terms unambiguously authorize Defendants' alleged behavior” including kicklpack
pllegationsiane v. Wells Fargo Banko. C 12-04026, 2013 WL 269133, *10 (N.D. Cal. Jan. |24,
P013) (finding "that plaintiffs have sufficientlyaded a claim for breach of contract or breach of
the implied covenant of good faith and fair dealing with respect to the kickback allegations").
Accordingly, the HSBC Defendants' motion to dissnPlaintiffs' breach of contract and implied
covenant of good faith and fair dealing claims based upon a kickback theory is denied.

C. Mincel's Breach of Contract Claims
The HSBC Defendants argue that Plaintiff Mired&reach of contract claim fails because
he has not alleged which provisions of the cacttwere breached. This is not surprising,
Defendants contend, "because the terms of the mortgage explicitly warned Mincel that 'the |cost of
| PI might significantly exceed the cost of insurance that borrower could have obtained.™ Dkt. No.
35-10 at 17 (quoting Compl., Exh. 7 at 7). Ispense, Mincel argues that the HSBC Defendants

preached his mortgage agreement by backdating force-placed flood insurance and by rece|ving
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financial benefits (kickbacks). Such conduct constitutes a breach of Paragraph 5 of Mincel

Imortgage agreement, he contends, "because the term 'required’ necessarily limited HSBC's

discretion to impose abusive terms upon Mincel." Dkt. No. 39 at 19. On reply, Defendants
[hat Mincel's arguments in opposition, including his citation to Paragraph 5, are not adequaj
pled in the ComplaintSeeDkt. No. 46 at 7-8.

With respect to Plainitiffs’ kickback allegations, the Court has already found them

sufficient to withstand a motion to dismisshubk, Defendants' motion to dismiss Mincel's breag¢

[72)

b

note

fely

pf contract claim on this basis is denied. HoweMincel's allegations with respect to backdating

and the extent of HSBC's authority to force-place flood insurance under the mortgage contr
nsufficiently pled. The Court notes that the arguments raised in Mincel's brief in opposition
strained and unsupported by the allegations in the Complaint.

Although Plaintiff has not requested leavedplead, the Second Circuit has stated that
'[wlhen a motion to dismiss is granted, the usual practice is to grant leave to amend the
complaint." Hayden v. Cnty. of Nassali80 F.3d 42, 53 (2d Cir. 199%ge alsd-ed. R. Civ. P.
15(a)(2) ("The court should freely give leave [toesnd] when justice so requires.”). Nonethele
'motions to amend should generally be denied in instances of futility, undue delay, bad faitl
dilatory motive, repeated failure to cure deficiencies by amendments previously allowed, or
prejudice to the non-moving partyBurch v. Pioneer Credit Recovery, In651 F.3d 122, 126
2d Cir. 2008). Thus, "a district court has the discretion to deny leave to amend where ther
ndication from a liberal reading of the complaint that a valid claim might be stefedl'v.
Bloomberg No. 11-CV—2646, 2012 WL 3307013,*4 (E.D.N.Y. Aug. 13, 2012) (ciBhguvis V.

Chappius 618 F.3d 162, 170 (2d Cir. 2010)).
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It is clear that permitting amendment at this stage of the litigation would not be futile.
Defendants argue that Mincel's failure to specifically cite to or quote from Paragraph 5 of hi
mortgage agreement in the Complaint is fatal to this claim. This is a defect which can easil
remedied. Moreover, assuming that Mincel ikdb plead sufficient facts regarding Defendant
backdating practices generally, and as they petaiim specifically, such claims have survive(
motion to dismiss in similar caseSee, e.gLeghorn 2013 WL 3064548, at *23-24 (collecting
cases and denying defendants' motion to dismiss backdating claims). Thus, the Court will 3
Mincel an opportunity to amend the Complaint with respect to this claim. Accordingly, Ming
breach of contract claim and any other clabased upon the backdating theory are dismissed
eave to replead.

d. The Implied Covenant of Good Faith and Fair Dealing Claims

In addition to a contract's express terms, New York law also recognizes an implied
covenant of good faith and fair dealing in every contract.

Encompassed within the implied obligation of each promisor to
exercise good faith are ™any promises which a reasonable person in
the position of the promisee would be justified in understanding
were included[.]" Rowe v Great Atl. & Pac. Tea Cd6 NY2d 62,

69, quoting 5 Williston, Contracts 8 1293, at 3682 [rev ed 1937]).
This embraces a pledge that "neither party shall do anything which
will have the effect of destroying or injuring the right of the other
party to receive the fruits of the contract[.Kirke La Shelle Co. v
Armstrong Ca.263 NY 79, 87). Where the contract contemplates
the exercise of discretion, this pledge includes a promise not to act
arbitrarily or irrationally in exercising that discreticseé Tedeschi

v Wagner Coll.49 NY2d 652, 659). The duty of good faith and fair
dealing, however, is not without limits, and no obligation can be
implied that "would be inconsistent with other terms of the
contractual relationship[.](Murphy v American Home Prods.

Corp, 58 NY2d 293, 304).

Dalton v. Educ. Testing Ser87 N.Y. 2d 284 (1995).
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dealing claims because, they contend, the express terms of the mortgage agreements gove
parties' relationships. Since the implied covenant cannot impose obligations that conflict w
express terms of the mortgage agreements, which unambiguously allows the HSBC Defeng
discretion to force-place insurance on Plaintgfgiperties in any amount they require, there cal
be no breach of the implied covenant.

Plaintiffs allege that the HSBC Defendamtgroperly exercised their purported discretig
fo force-place flood insurance under excessive coverage, kickback, and backdating theorie
mplied covenant claims based on the excessive coverage theory cannot be dismissed for {
reasons urged by Defendants because the Court has already found the Hoovers' mortgage
to be ambiguous as to HSBC's authority to require flood insurance in an amount greater tha
federal minimums. Moreover, the Court cannot conclude as a matter of law that the mortga
contracts provide the HSBC Defendants with unfettadiscretion to act capriciously and in bad
faith, including the alleged kickback scheme. atfier Defendants' actions were reasonable is
guestion of fact. Following those courts that hiowend similarly situated plaintiffs to have statd
A claim for breach of the implied covenant, this Court concludes that the same reasoning ajf
this case.See, e.glLass v. Bank of Am695 F.3d 129, 138 (1st Cir. 2012) (finding allegations

pbreach of implied covenant sufficient because "[i]f the Bank demanded flood insurance cov

contract”) (internal quotation and citation omittedgghorn 2013 WL 3064548, at *25 ("[T]he

Plaintiffs here have stated a claim under the implied covenant that Defendants abused this
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commissions, its conduct would be at odds with the intended and agreed expectations of the

The HSBC Defendants seek dismissal of Plaintiffs' implied covenant of good faith and fair

brn the
th the

lants

DN
5. The
he
contract

LN

ge

a
pd
pplies to
Df

prage

that exceeded the requirements of federal law and the mortgage for the purpose of increasing

profits for itself or its affiliates, or if it unjustifiably charged borrowers for backdated coverage and




discretion by acting in bad faith and outside #s@sonable expectations of the parties. Whethe
Defendants' acts were done in bad faith and not within the reasonable expectations of the
A question of fact that cannot be decided at the pleading stage.") (citations oktpd), Bank
pof Am, No. 8:12-cv-1700-T-17MAP, 2013 WL 1121256, *4 (M.D. Fla. Mar. 18, 2013) ("Whe
as here, the implied covenant would not vary the express terms of the Mortgage, a failure t
perform such discretionary duties in good faith could constitute a breach of the implied covg
pf good faith and fair dealing."Lasey 915 F. Supp. 2d at 264 ("[p]laintiffs sufficiently allege t
defendants exhibited bad faith by force-placing unnecessary or excessive flood insurance—
without the contractual authority to require such insurance or as an arbitrary or irrational ex
pf their discretion to do so—and by taking commissions and/or kickbacks related to the
force-placed insurance'Ellsworth, 908 F. Supp. 2d at 1063 (finding the plaintiffs' implied
covenant allegations sufficiently pledunzelmann2012 WL 2003337, at *5 (denying motion t
dismiss based upon allegation that the "Defendants breach[ed] their implied duty of good fg
fair dealing by, among other things, choosing an insurance policy in bad faith and in contra
pf the parties' reasonable expectations, failing to seek competitive bids for the insurance pd
and selecting insurance companies that would pay unearned kickbacks to Defendants");
McNeary-Calloway863 F. Supp. 2d at 958 ("Although Defendants have the right to set the 1
and extent of hazard insurance coverage—and explicitly warn that FP1 may be “significantly

more expensive than coverage on the open market—the Plaintiffs here have stated a claim

Feasonable expectations of the partie§Kansgaard896 F. Supp. 2d at 944 (holding that the
plaintiff had sufficient alleged a breach of the implied covenant because the defendants' un

decision to require more insurance than was required by the deed of trust deprived the plai
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covenant claims is deniéd.

4, Unjust Enrichment

All Defendants argue that Plaintiffs' unjust enrichment claims fail as a matter of law
pecause under New York law unjust enrichment claims are prohibited where the relationship
between the parties is governed by an express conbattNo. 35-10 at 18-19; Dkt. No. 34-1 at
P1-22.

"Generally, to state a claim for unjust enricmlaintiffs must allege that defendants
benefitted at plaintiffs’ expense and 'that equity and good conscience require restitGasey"

015 F. Supp. 2d at 264 (quotiBgth Israel Med. Ctr. v. Horizon Blue Cross & Blue Shield,, Ing.

even against a non-signatory to the contralet."(citing Air Atlanta Aero Eng'g Ltd. v. SP Aircraft
Owner |, LLG 637 F. Supp. 2d 185, 196 (S.D.N.Y. 2009)).
This litigation is in federal court and is therefore governed by the Federal Rules of Civil

Procedure, which expressly permits alternative pleading at this stage of the litigation. "A party

sufficient if any one of them is sufficient.” Fed. R. Civ. P. 8(us, "at this early stage of the

their breach of contract claimsCasey 915 F. Supp. 2d at 265 (citation omitteshe also Lass

® As discussed above, the Court has already found the allegations regarding the
backdating theory to be insufficiently pled.
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the full benefit of the bargain) Accordingly, the HSBC Defendants' motion to dismiss the implied

148 F.3d 573, 586 (2d Cir.2006)). "New York . . . case law indicate[s] that an unjust enrichment

claim cannot be sustained if a valid contract governs the relevant subject matter of the disppte,

may set out 2 or more statements of a claim or defense alternatively or hypothetically, eithgr in a

Single count or defense or in separate ones. If a party makes alternative statements, the ple¢ading is

itigation, it is reasonable to permit plaintiffs to plead unjust enrichment claims in the alterngtive to



K95 F.3d at 140 ("[a]lthough the Bank is correct therhages for breach of contract and unjust

Stage") (citations omittedBimpkins2013 WL 4510166, at *7 (rejecting same argument

nterposed by Defendants here because "[a] federal court sitting in diversity applies federal

citation omitted).

the mortgage contracts at issue, nor did th@racts unambiguously authorize the wrongful forge-
placement of insurance by the Assurant Defendahitsis, the Assurant Defendants cannot benefit

from the argument that an express contract governs the relatio@depe.gWilliams v. Wells

fhe existence of a contract precluded the pRimtinjust enrichment claim where that defendarnt
asserted that it was not a party to the mortgage contract at issue).
The Assurant Defendants separately argue that any benefit they received was from the
HSBC Defendants and not a sufficiently "spec#nd direct benefit" from PlaintiffDkt. No. 34-
1 at 19-20. "New York law does not require an ungmsichment plaintiff to plead 'direct dealing,
pr an 'actual, substantive relationship' with the defendant. It merely requires that the plaintiff's
Felationship with a defendant not be 'too attenuatéfdldman v. New Chapter, In@.14 F.
Supp. 2d 398, 403 (E.D.N.Y. 2010). Contrary ® Assurant Defendants' assertion, Plaintiffs
have alleged, sufficient to survive a motion to dismiss, an unjust enrichment claim,

hotwithstanding the purportedly "indirect" benefiSee Case@15 F. Supp. 2d at 265 (finding

nsurance MidFirst force-placed on his propertyus, albeit indirectly, Firstinsure received a
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enrichment are mutually exclusive, it is accepted practice to pursue both theories at the plepding

pleading requirements even when the claim pleaded arises under state rather than federal [aw™)

In addition, this argument fails as to the Assurant Defendants, since they were not parties to

FFargo Bank 2011 WL 4368980 (S.D. Fla. Sept. 19, 2011) (rejecting the defendant's argumgnt that

Similar argument "unpersuasive as Casey alleges Firstinsure received a commission from the flood



benefit from Casey's escrow funds or increased indebtednikst)s, 2012 WL 3929805, at *10
finding similar allegations sufficient under Pennsylvania law to create a showing "that there

conferral of a benefit despite the fact that the funds were not paid to [the insurer] directly™);

has been no direct contact between a defendant and the plaintiff does not preclude a findin
the defendant received a direct benefit from that plaintiff").

Last, the Assurant Defendants separately atigaiethere is nothing "unjust" about their
conduct or their retention of force-placed floor insurance premiums because the mortgage
contracts allow for the force-placement of insurar8eeDkt. No. 34-1 at 23-26. This argumen
goes to the ultimate merits of the case — that is, whether the conduct alleged by Plaintiffs is
wrongful — and is not an appropriate basis for dismissal at this stage of the litigatgm,
drawing all reasonable inferences in favor of miés, the Court finds the allegations sufficient
Faise a claim for unjust enrichment, and Defertslamotions to dismiss Plaintiffs’ unjust
enrichment claims are denied.

5. Breach of Fiduciary Duty and Aiding and Abetting Breach of Fiduciary Duty
Plaintiffs allege that the HSBC Defendamiccepted funds from Plaintiffs for flood
nsurance premiums and held them in escrow, pursuant to their respective mortgage agree
'HSBC was obligated to hold these escrow fundsust and owed Plaintiffs a fiduciary duty wit
fespect to the handling of such funds.” Compl. § 110. By engaging in bad faith conduict —

Fequiring excessive coverage and engagirm kitkback scheme — the HSBC Defendants
breached their fiduciary duty to Plaintiffs. &RMSBC Defendants argue that Plaintiffs' breach
fiduciary duty claims should be dismissed becdheg do not owe Plaintiffs a fiduciary dutfgee

Dkt. No. 35-10 at 19-20.
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creditors and debtors, absent exceptional circumstances:

The "legal relationship between a borrower and a bank is a
contractual one of debtor and creditor and does not create a fiduciary
relationship between the bank and its borrower or its guarantors.”
Bank Leumi Trust Co. of N.Y. v. Block 3102 Catp0 A.D.2d 588,

589, 580 N.Y.S.2d 299 (1st Dep't 1992), Iv. denied 80 N.Y.2d 754,
587 N.Y.S.2d 906, 600 N.E.2d 633 (1992). To be sure, a fiduciary
relationship may arise even between a bank and a customer if there
is either "a confidence reposed which invests the person trusted with
an advantage in treating with the person so confidingl[,]"
Manufacturers Hanover Trust v. Yanakdd-.3d 310, 318 (2d
Cir.1993),motion to vacate denied1 F.3d 381 (1993)[,] or an
assumption of control and responsibilitgéordon v. Bialystoker

Center & Bikur Cholim45 N.Y.2d 692, 412 N.Y.S.2d 593, 385
N.E.2d 285 (1978). However, the complaint does not allege facts
indicating that Mellon's actions were designed to instill a special
relationship apart from the ordinary debtor/creditor relationship.
Moreover, plaintiffs’ attempt to create a fiduciary duty based upon
the existence of an escrow account is unpersuasive. Plaintiffs do not
allege that Mellon in any way misused the funds placed into escrow
for payment over to GemicdCf., Davis v. Dime Savings Bank of

New York 158 A.D.2d 50, 557 N.Y.S.2d 775 (3d Dep't 1990)
(allegations of fraud in connection with escrow arrangement for the
payment of taxes).

Bauer v. Mellon Mortgage Co680 N.Y.S. 2d 397, 401-02 (N.Y. Sup. Ct. 1998).
However, Plaintiffs have pled this claim@onclusory fashion, with insufficient factual

allegations upon which the Court can examine the relationship between the @at€smpl. 1

duty claims because the plaintiffs' conclusory allegations were insufficient to establish the

existence of a fiduciary duty and "Plaintiffs cite[d] no authority in support of their position th
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106-113. Thus, the Court is unable to determine, upon a fair reading of the Complaint, whe
there was "confidence reposed" or "an assumption of control and responsibility.” For this rg
the Court concludes that Plaintiffs have faileédilege a plausible breach of fiduciary duty claim.

See Lang2013 WL 269133, at *1(granting the defendants' motion to dismiss breach of fidug

As a general proposition, New York law provides that there is no fiduciary duty between
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mere maintenance of an escrow account for the payment of routine fees and expenses cre
fiduciary duty and gives rise to a relationship that is ‘'more than a debtor-creditor relationshi
under Arkansas law"Gustafson2012 WL 7051318 (dismissing California and lllinois state |9
breach of fiduciary duty claims for failure to allege existence of fiduciary duty with respect t(
mortgage escrow accounkficKenzie 2012 WL 5372120, at *22 (finding under Texas and Ney
Mexico law that "mere payment of funds by the mortgagor into an escrow account for the
mortgagee's use to meet tax and insurance obligations on the property as they accrue does
create a trust or fiduciary relationshipNprris, 2012 WL 3929805, at *10 (holding under
Pennsylvania law that averments that defendants held funds in escrow for payment of insuf
premiums pursuant to a standard escrow proviglshort of creating a fiduciary relationship);
Gorham-DiMaggio v. Countrywide Home Loab82 F. Supp. 2d 283 (N.D.N.Y. 2008)
dismissing breach of fiduciary duty claim under New York state law because the "Plaintiff
provide[d] no basis or support for this fiduciary ylta provide escrow information, and the Col
s unable to find any. Plaintiff has not established that there was either 'a confidence repos
which invests the person trusted with an advantage in treating with the person so confiding
assumption of control and responsibility”) (citations omittethus, the HSBC Defendants'
motion to dismiss Plaintiffs' breach of fiduciary duty claim is granted.

However, such dismissal is granted without prejudice because the Court recognizes
under New York state law, Plaintiffs may be able to plead and prove the existence of a fidu
Felationship in the context of an escrow accouitew York case law recognizes a fiduciary du
Where specific language in the contract obligates a creditor to make payments out of an es

account on behalf of the debtoiCasey 915 F. Supp. 2d at 268¢e also Dolan v. Fairbanks
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Imortgagee to make specified payments from escrow funds gave rise to a fiduciariellgy)y.
F-irst Town Mortgage CorpNo. 97 Civ. 8575, 1998 WL 614197, *9 (S.D.N.Y. Sept. 14, 1998
"An escrow agent becomes a trustee for bottigsafter the escrow agent receives funds in
connection with the escrow arrangement. As a trustee for the plaintiff's funds held in escro
defendant stood in a fiduciary relationship with peantiff. If [defendant] First Town required

that the plaintiff pay more into an account than the contract or federal law permitted, and if

fiduciary duty to the plaintiff.") (citations omittedStandard Federal Bank v. Healy A.D.3d
610, 612 (2d Dept. 2004) (holding that "[a]lthough the relationship between a borrower and
s a contractual one which generally does not give rise to a fiduciary duty, a bank, in its cap,
escrow holder of funds to be used for the payment of property taxes, may be held liable on
pf breach of fiduciary duty for the failure to make required tax payments") (internal citations
pmitted); cf. Simpking 2013 WL 4510166, at *8 (finding allegations in force-placed insurance|
itigation of breach of fiduciary duty under lllinoiaw based on an agency relationship sufficie
fo withstand a motion to dismisshccordingly, the Court will allow Plaintiffs to replead their
preach of fiduciary duty claims.

The Assurant Defendants argue that the aiding and abetting breach of fiduciary duty|
should be dismissed because the HSBC Defendaht®ot owe Plaintiffs a fiduciary duty, the
Assurant Defendants were unaware of any paeddiduciary duty, and the fiduciary duty claim
duplicate the contract-based claims. Dkt. No. 34-1 at 27S8tce the Court has granted the

HSBC Defendants motion to dismiss Plaintiffieéach of fiduciary duty claim for failure to
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adequately allege the existence of a fiduciary duty, the aiding and abetting breach of fiduciary duty




claim is likewise dismissed without prejudic8eeGustafson2012 WL 7071469, at *7 ("Withou

fwo arguments.

6. Conversion
The HSBC Defendants argue, as they do with respect to the unjust enrichment claim
Plaintiffs’ conversion claims should be dismissed because they are redundant of the breach

contract claims.SeeDkt. No. 35-10 at 20-21. As discussed in the Unjust Enrichment section

Accordingly, the HSBC Defendants' motion to dissnPlaintiffs’ conversion claims is denied.
7. New York Deceptive Practices Act

The HSBC Defendants argue that because their practices were authorized by the te

practices were not misleading. Dkt. No. 35-10 at 21-23.

result." Spagnola v. Chubb Corb74 F.3d 64, 74 (2d Cir. 2009The allegedly deceptive act is

circumstances.ld. (Quotations omitted).
With respect to the Hoovers' claims based upon the excessive coverage theory, the

has found the Hoovers' mortgage contract language to be ambiguous. Thus, it cannot be s
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The NYDPA prohibits all "[d]eceptive acts or practices in the conduct of any business,

the act or practice was misleading in a material respect; and (3) the plaintiff was injured as p

A principal who has breached a fiduciary duty, Plaintiffs have failed to allege a claim for aiding

and abetting a breach of fiduciary duty."). Accordingly, the Court need not reach Assurant's latter

s, that

of

above, at this stage of the litigation alternative pleading is permissible under the Federal Rules.

ms of

their mortgages and disclosed to Plaintiffs, the NYDPA claims fail as a matter of law becausge such

frade or commerce or in the furnishing of any service in this state.” N.Y. G.B.L. § 349(a). "[lo

State a claim under § 349, a plaintiff must allege: (1) the act or practice was consumer-oriefted; (2)

pbjectively defined as an act "likely to mislead a reasonable consumer acting reasonably upder the

Court

aid at




this stage of the litigation that, as a matter of law, HSBC's practices were authorized and therefore

not misleading. As to the kickback theorye tHSBC Defendants do not contend that the systs
pf kickbacks and commissions alleged by Plaintiféss authorized or disclosed to Plaintiffs.
Thus, the conduct alleged by Plaintiffs is likely to mislead a reasonable consumer as to the
amounts of flood insurance coverage required, as well as the appropriateness of the HSBG
Defendants' process of selecting and exchangmagdiial benefits with a force-placed insurancs
provider. See Case\015 F. Supp. 2d at 265-66impkins 2013 WL 4510166 , at *13.

Accordingly, the HSBC Defendants' motion to dismiss this claim is denied.

[V. CONCLUSION

After carefully reviewing the entire record in this matter, the parties' submissions ang
applicable law, and for the above-stated reasons, the Court hereby

ORDERS that Defendants' motions to dismiss &RANTED in part andDENIED in
part in accordance with this Memorandum-Decision and Order; and the Court further

ORDERS that Plaintiff Mincel's breach of comirt claim (Count 1) and all claims based
Lpon a backdating theory dp@éSMISSED without prejudice; and the Court further

ORDERS that Plaintiffs' breach of fiduciary duty and aiding and abetting breach of
fiduciary duty claims (Counts 3 and 4) &SMISSED without prejudice; and the Court further

ORDERS that Defendant Assurant's motion to dismiss for lack of subject matter
urisdiction isDENIED without prejudice to renew following jurisdictional discovery; and the

Court further
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ORDERS that Defendants' motions to dismiss BEENIED in all other respects; and the
Court further

ORDERS that Plaintiffs are granted leave to file an amended complaint to address th
matters discussed in this Memorandum-Decision and Order within 21 days, and any motior
dismiss Plaintiffs' amended complaint shalffitked within 21 days of the filing of amended
complaint; and the Court further

ORDERS that the Clerk of the Court shall serve a copy of this Memorandum-Decisio
Order on the parties in accordance with the Local Rules.
IT IS SO ORDERED

Dated: March 27, 2014 % /’ ﬂré ﬁ -
Albany, New York 7

Mae A. D’'Agosting’”
U.S. District Judge
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