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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

PAUL PANELLA ,

Plaintiff,
V. 3:13€V-869
(FJS)

CAROLYN W. COLVIN ,
Commissioner of Social Security,

Defendant
APPEARANCES OF COUNSEL
LACHMAN & GORTON PETER A. GORTON, ESQ.
P.O. Box 89
1500 East Main Street
Endicott, New York 13761-0089
Attorneys for Plaintiff
SOCIAL SECURITY ADMINISTRATION DAVID L. BROWN , ESQ.
OFFICE OF REGIONAL DAVID B. MYERS, ESQ.

GENERAL COUNSEL —REGION I
26 Federal Plaza Room 3904

New York, New York 10278
Attorneys for Defendant

SCULLIN, Senior Judge
MEMORANDUM -DECISION AND ORDER

[. INTRODUCTION
Plaintiff Paul Panelld@rought this action pursuattt the Social Security Acéd2 U.S.C.

88 405(g)(“Act”) , seeking judicial review of a final decision of tBemmissioner of Social
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Security (the*Commissioner), denyinghis applicatiorfor benefits See generallipkt. Nos. 1,
12. Currently before th€ourt are the parties’ crossotions for judgment on th@leadings

under Rule 12(c) of the Federal Rules of Civil Proced@eeDkt. Nos.12, 14.

Il. PROCEDURAL HISTORY AND BACKGROUND
Plainiff filed an application for a period of disability adisability insuance benefits
(“DIB") on May 7, 201palleging disabilitypeginning onJanuaryl5, 2009.SeeAdministrative
Record (“AR™)at 143-49. The Commissioner denkdintiff’'s applicationonJuly 6 2010. See
id. at86-89 Plaintiff timely filed a written request for a hearjmghich was heldbefore
Administrative Law Judg€. Patrick Flanaga(fALJ”). See idat24, 91-93 .Attorney Peter
Gortonrepresente®laintiff at thehearing. See idat24. After the hearing, the ALJ
supplemented the record with interrogatory responses fronexeiminingmedical expertDr.
Plotz See idat453-61. Plaintiff then requested, and appeared at, a supplemental hearing
November 17, 201 where Plaintiff's attorney crossxamined Dr. PlotzSee idat49-83.
OnJanuary 18, 2012, th&LJ issued a writteecision in which he made the following
findings “[a]fter careful consideration @l the evidence. . ”
1) Plaintiff “meets the insured status requirements of the Social Security Act
through December 31, 2013.”
2) Plaintiff had not“engaged in substantial gainful activity sing@nuaryl5,
2009,the allegednsetdate”
3) Plaintiff “has had the following severe impairmentshuman
immunodeficiency virus (HIV) and hepatitis C.”
4) Plaintiff “does not have an impairment or combination of impairments that
meets or medically equalke severity obne of the listedmpairments in 20
CFR Part 404, Subpart P, Appendix 1.”
5) “After careful consideration of the entire record, | find tfRlaintiff] has the

residual functional capacity to perform the full rangéigiit work as defined
in 20 CFR 404.1567(b).”
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6) Plaintiff “is capable of performingast relevant worlas a metal lab quality
control tester This work does not require the performance of work related
activities precluded by [Plaintiff's] residual functional capatity.

7) Plaintiff “has not been under a disability, as defined inSbeial Security
Act, from Januaryl5, 2009, through the date of this decision.”

SeeAR at10-16(citations omitted)

The ALJ’s decision became the Commissioner’s final decision on June 26, 2013,
the Appeals Council of th8ocial Security Administratiodenied Plaintiff's request for review.
SeeAR atl1-4. Plaintiff then commenced this actionduty 23, 2013, filing a supporting brief
onMarch 17 2014. SeeDkt Nos. 1, 12. Defendant filed a response briefay 1, 2014. See
Dkt. No. 14.

In support of hisnotion, Plaintiffadvanceshe following arguments. First, Plaintiff
argues that there was not substantial evidence to support the ALJ’s finding tingp&irments
did not meet or medically equal the criteria liste@0 C.F.R. Part 404, Subpart P, Appendix
8 14.08(H). Second,|&ntiff further argues that the Alekroneously failed to address certain
testimony of lay third parties and thatingroperly weidned medical source opinions and
Plaintiff's credibility. As a result of these legal erroBaintiff arguesthere was not substanti
evidence to suppothe ALJ’s finding with respect tbis residual functional capacity (“RFC”).

See generallpkt. No.12, PI.’s Br.

[l . DISCUSSION
A. Standard of review

Absent legal error, a couwill uphold the Commissiones’final determination if there ig
substantial evidence to support8ee42 U.S.C. 8§ 405(g). The Supreme Court has defined
substantial evidence to mean ““more than a rsenetilla” of eviderte and “such relevant

evidence as a reasonable mind might accept apiatieto support a conclusion.Richardson
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v. Perales402 U.S. 389, 401 (1971) (quotation omittedrcordingly, a reviewing court fhay
not substitute [its] own judgment for that of the [Commissioner], even if [it] mighifipbly
have reached a different result upon a de novo revie@ohen v. Comm’r of Soc. Sec. F.
App’x __, 2016 WL 1055351, *1 (2d Cir. Mar. 17, 2016) (quotfadentev. Sec’yof Health &
Human Servs733 F.2d 1037, 1041 (2d Cir. 1984)).

To be eligible for benefitsa claimant must show thlagé suffes from a disability within
the meamg of the Act. The Act defines “disability’as an inabilityd engage in substantial
gainful activity (“SGA”) by reason of a medically determinable physical or mental impairmg
that can be&xpected to cause death or last for twelve consecutive mds¢tad2 U.S.C.

8 1382c(a)(3)(A).To determine if a laimant has sustained a disability within the megmihthe

Act, the ALJ follows dive-step process:

1) The ALJ first determines whether the claimant is engaged in SGA.
See20 C.F.R. 88 416.920(b), 416.972. If so, the claimant is not
disabled See20 C.F.R. § 416.920(b).

2) If the claimant is not engaged in SGA, the ALJ determines if the
claimant has a severe impairment or combination of impairm&ss.
20 C.F.R. 8 416.920(c). If not, the claimant is not disab&sk id

3) If the claimant has severe impairment, the ALJ determines if the
impairment meets or equals an impairment found in the appendix to
the regulations (the “Listing¥” If so, the claimant is disable®ee

20 C.F.R. § 416.920(d).

4) If the impairment does not meet the requirements of the Listings,
the ALJ detamines if the claimant can do hsst relevant workSee
20 C.F.R. 8§ 416.920(e), (f). If so, he is not disablede20 C.F.R.

§ 416.920(f).

5) If the claimant cannot perform his past relevant work, the ALJ
determines if he can derm other work, in light of hiRFC, age,
education, and experienc8ee20 C.F.R. § 416.920(f), (g)f so,
then he is not disabledsee20 C.F.R. 8§ 416.920(g)A claimant is
only entitled to receive benefitstie cannot pedrm any

alternative gainful activity.See id

pnt
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For this test, the burden of proof is on the claimant for the first four steps and on the
Commissioner for the fifth step, if the analysis proceeds thaSee. Balsamo v. Chatel42
F.3d 75, 80 (2d Cir. 1998) (quotation omitted).

Between steps three and fafrthe disability analysis, the ALJ must determine the
claimant’s residual functioning capacity (“RFC”), which is defined he thost you can still do
[in a work setting] despite your limitations20 C.F.R. § 416.945(a)(19ee als®0 C.F.R.

8§ 416.920(e). The RFC analysis considalisof your medically determinable impairments of
which we are aware,” even if they are not severe. 20 C.F.R. § 416.945(a)(2). The ALJ is
consider‘all of the relerant medical and other evidenda"assessing RFC20 C.F.R.

§ 416.945(a)(3).

B. ALJ's step-three finding
Listing 14.08 describes human immunodeficiency virus (“HIV”). In order to nhéet t
listing, a claimant must show “documentation as described in [Listing] 14fdéne of the
following . . ..” Listing 14.08. In thisasethere is no dispute that Plaintiff produced sufficig
documentation to establish his HIV infection. Thiekgintiff argues that he meets Lisiin
14.08(H), which requirea clamant b prove that he has
HIV wasting syndrome, characterized by involuntary weight loss of 10 percent or
more of baseline (computed based on pounds, kilograms, or body mass index
(BMI) or other significant involuntary weight loss as described in [Listing]
14.00F5, and in the absence of a concurrent iliness that could explain the findings

With either

1. Chronc diarrhea with two or more loose stools daily lasting for 1 month or
longer; or

nt




2. Chronic weaknesanddocumented fever greater than’@g§100.4°F) for the
majority of 1 month or longer.

Listing 14.08(H). “For purposes f@ifisting] 14.08H, an involuntary weight loss of at least 10
percent obaseline is always considered ‘significant.” Loss of less than 10 percer mmeay
not be significant, depending on the individual's baseline weight and body Hahigigg
14.00(F)(5). It is the chimant’s burden to show that his impairment or combination of
impairments meets all of the specified medical critetiain the Listing. Lamond v. Astrue440
F. App’x 17, 20 (2d Cir. 2011) (quotirullivan v. Zebly493 U.S. 521, 530, 110 S. Ct. 885, 1

L. Ed. 2d 967 (1990) (emphasis in originaige als®0 C.F.R. § 404.1525(c)(3).

In this case, the ALJ found that “[t]he clinical and laboratory studies do not appnoa¢

of the requisite levels of any of the Listing of ImpairmentSéeAR at13. Although Plaintiff
argues that this amounts to a “wholly conclusory,” and therefore erroneous,idatierm) the
record supports the ALg'finding. Plaintiff's medical records show that he did lose
approximately 10 percent of his body weight from 2004 to 2010, dropping from a high of 1
poundson December 2004, to a low of 142 pounds on April 22, 208eeAR at286, 489.
Additionally, however, the ALJ noted that Plaintiff gained weight after he stopeking—
from 142 pounds on April 22, 2010, to 150 pounds on April 11, 2011, to 155 pounds on A
11, 2011.See idat 14 (citing AR at 286, 466, 475).

Although Plaintiff arguably met th@eightlosscriterion of Listing 14.08(H), the Court
satisfied after reviewing the recorthat Plaintiff did not meet either one of the subsections t
is further required in orde¢o meetlListing 14.08(H). Plaintiff reported in November of 2011 t
he had diarrhea ‘omstop on a daily basis” for “the last couple of montH3€eAR at 266.

However, as the ALJ noted, no medical source documented diarrheasetadéhdescribed in

07
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the listing Furthermore, because the Court finds that the ALJ properly found Plaintiff's
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subjective statements regarding his symptoms to be less than fully credélefraPart. II1.D.,
the Court find Plaintiff's reliance on his seteportin support of this argument to be
unpersuasive.

Additionally, although the evidence arguably supports a finding that Plaintiéfredff
from chronic weakness as required by Listing 14.08(H), the record does not contain
documentation of &ver greater than 38°C or 100.4°F lasting forthe majority of 1 month or
longer. For these reasons, the Court finds that Plaintiff failed to carrytuierbto show that he
met “all of the specified medical critefiain the Listing. Lamond 440 F. App’xat 20
(quotation omitted).

Thus, the Courtinds that any error the ALJ made by failing to note Plaintiff's weight
losswas harmlessSeeKarpova v. Snoy497 F.3d 262, 269 (2d Cir. 2007) (stating that rema
is required “bnly where there is a significant chance that but for the error, the agency gt
reached a different result{quaation omitted)). Accordingly, the Court finds th#tat
substantial evidence supports the ALJ’s finding with respect to step threedadahaity
analysis. SeeBrault v. Soc. Sec. Admin., Comp883 F.3d 443, 448 (2d Cir. 2012) (instructin]
that “ ALJ’s failure to cite specific evidence does not indicate that such evidence was no

considered (quotation omitted)).

C. ALJ’s weighing of medical source opinions

During the disability analysis, the ALJ “will always consitlee medical opinions ” in

the record together with other relevant evidence. 20 C.F.R. § 40fb)5Medical opinions arg

“statements from physicians and psychologistsether acceptable medical sourtest reflect

judgments” about a claimdstimpairments and their effect20 C.F.R. § 404.1527(a)(2).
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Acceptable medical sources include licahplysicians, licensed or certified psychologists,
licensed optometristicensa podiatrists, and qualified speech-language patholod&e20
C.F.R. § 404.1513(a).

Generally, the ALJ will consider the following factors in deciding whagiveio dford
theopinionof an acceptable medical soureéhether the souraexamined the claimanhow
well the source explains his or her opinion with relevant evidence; how consistentiiioa ¢gpi
with the record as a whole; whether the source is a specialist in the arearmfiér opinion; an
other factors tending to support or contradict the opiniaee20 C.F.R. § 404.1527(c)(1%).
These factors also apply where, as here, the ALJ asks for and considers an apim#n fr
medical expert with respect to whether the clainsimpairment or combination of impairmer
meets or medically equals a listed impairmesee20 C.F.R. 8§ 404.1527(e)(2)(iii).
Additionally, the opinions of non-examining sources may “override treating sourcas g
provided they are supported by evidence in the recddhisler v. Sullivan3 F.3d 563, 568 (2¢
Cir. 1993) (citations omitted).

The Commissioner has also insteatthat an ALJ may use evidence from medical
sources other than “acceptable medical souraeduding nurse practitioners, to providesight
into the severity of impairments and their limiting effecieeSocial Security Ruling (“SSR”)
06-03p, 2006 WL 2329939, *2 (Aug. 9, 2006). Such opinions are “important and should f
evaluated on key issues such as impairment severity and functional effeagswih the other

relevant evidence in the file.Id. at*3. Nonetheless, “[t]he fact that a medical opinion is fror

an ‘acceptable medical source’ is a factor that may justify givingoghiaton greater weight than

an opinion from a medical source who is not . . ld.at*5.
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In this case, Plaintiff principallgrgues that the ALJ erred in his weighing of the opinions

of Dr. Plotzand Nurse Practicioner (“NP”) Karpn particular, Plaintiff argues that NP Karp’s
opinion was due more weight because she was his regular care provider, wheaegaseheDr.
Plotz’s opinion was due less weight because of hisexamining statusSeeDkt. No. 12, Pl.’s
Br., at 15-19. With respect to NP Karp, the ALJ affordedopnion “very little weight,” noting
that she was not an acceptable medical soiBeeAR at 15. Instead, the ALJ afforded “much
more weight” to Dr. Plotz’s opinionSee id. In doing so, the ALJ noted that Dr. Plotz is a bo
certifiedinternist. Seeid. Additionally, in affording greater weight to one opinion over the
other, he ALJnoted that he considered the treatment notes, which suggests that he consi
each opinion’s consistency with the record as a whsée id. Indeed, the ALJ noted that “the
IS no ‘acceptable source’ opinion in the record to suggest disabige’id. Thus, the Court
finds that the ALJ applied the appropriate legal standards in weighing these opBéeas.
C.F.R. § 404.154¢); SSR06-03p, 2006 WL 2329939, at *5. For this reason, the Court dec
to disturb the Commissioner’s weighing of the conftigievidencen this case.See Schaal v.

Apfel 134 F.3d 496, 504 (2d Cir. 1998).

! Furthermore, to the extent that Plaintiff argues that the ALJ erred by nosslypesertingn
his written decisiommow much weight haffordedthe opinions of medical consultabt,.
Kamin, and psghiatric consultantDr. Noia, the Court finds these arguments to be without
merit. Although Plaintiff is correct that the ALJ did not expressly discuss the weegatforded
these opiniondhis written decision didiscusseachopinion. SeeAR at 15. In particulathe
ALJ noted Dr. Noia’s opinion that Plaintiff could perform some simple and complex taakd
maintain attention and concentration, maintain a schedule and learn newSieskd.He
further noted Dr. Kamin’s opinion that Plaintiff could perform the full range of sitagsles.
The ALJ then concluded that Plaintiff’'s depression wassewere.In this situation the Court
can “glean the ALJ’s rationalewhere he clearly was following the opinions of these two
medical sourcesSeeCichocki v. AstrueNo. 11CV-755S, 2012 WL 3096428, *7 (W.D.N.Y.

ard
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July 30, 2012) (quotation omitted).
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D. ALJ's credibility assessment

“It is the function of the [Commissioner], not [a reviewing court], to resolvdentiary
conflicts and to appraise the credibility of witnesses, including the claithalypontev. Sec'y
Dep't of Health & Human Servs728 F.2d 588, 591 (2d Cir. 1984) (quotation omittaifhen a
claimant makes subjective allegations of symptoms limiting his ability to function, the
regulations provide that

[yJour symptoms, such as pain . . . will not be found to affect your ability to do

basic work activities unless medical signs or tabary findings show that a

medically determinable impairment(s) is present . which results from

anatomical, physiological, or psychological abnormalities and which could
reasonably be expected to produce the pain or other symptoms alleged.
20 C.F.R. § 416.929(b¥ee als®0 C.F.R. § 404.1529(b). Accordingly, the Social Security
Administration has adopted a tvetep standard for assessing a claimant’s credibigeSocial
Security Ruling (“SSR”) 9&/p, 1996 WL 374186, *2 (July 2, 199@)leadors v. Astrue370 F.
App’x 179, 183 (2d Cir. 2010).

First, the ALJ must determine whether the claimant suffers from a

“medically determinable impairment[ ] that could reasonably be expected

to produce” the pain alleged. 20 C.F.R. § 404.1529(c)(1); . . . Second, the

ALJ must evaluate the intensity and persistence of those symptoms

considering all of the available evidence; and, to the extent that the

claimant's pain contentions are not substantiated by the objective medical
evidence, the ALJ must engageaigredibility inquiry.
Meadors 370 F. App’x at 183 (citations and footnaimitted).

In this case, the ALJ found thtaintiff's medically determinable impairments could
reasonably be expected to cause the alleged symp®eed\R at14. He then founthat
Plaintiff's statements concerning the intensity, persistearu limitingeffects of those

symptoms were not fully credibléSee id. He supported this finding by noting that Plaintiff w

solely responsible for the care of his four-month-old granddaughter for 16 houry pan da
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activity which can be “demanding both physically and emotional8ee id.In addition,the

ALJ noted thaPlaintiff received state unemployment benefitsd®mweeksand that he testified

that he informed the unemployment board that he was ready, willing, and able to veorknwh

fact he was notSee idat15. The ALJ further pointed to injuries from a mobike accident in
June 2011 as inconsistent with the extensive limitations about Whaattiff testified. See id.
Accordingly, the Court finds #t the ALJsufficiently analyzedPlaintiff's subjective allegations
to the extent that they were ratbstantiated by objective medical evidehc®@eeMeadors 370

F. App’x at 183.

In summary, to the extent that Plaintiff points to evidence in the Administrative Reca

that reasonably might support a different conclusion in his fawdrether there is substantial
evidencesupportinghe appellant’s viewsi not the question” on appedonet ex rel. T.B. v.
Colvin, 523 F. App’x 58, 59 (2d Cir. 2013Accordingly, the Court finds tat the ALJapplied
the appropate legal standardsith respect to opinion evidence and credibility and further th
there issubstantial evidence supportihig finding with respect to step three of the disability

analysis andPlaintiffs RFC> SeeRichardson402 U.S. at 401.

2 Moreover, to the extent that Plaintiff argues that the ALJ erred by not disguissiis written
decision the testimony of Plaintiff's family membarsd others concerrgrhisphysical
limitations, the Court finds this argument to be without m&ge Bonet ex rel. T.B. v. Colyvin
523 F. App’x 58, 59 (2d Cir. 2013) (instructing that ALJ need not discuss pieesy of
evidence submitted).

% To the extent that Plaintiff argues thiére was not substantial evidence to support the ALJ’s

RFC analysisthe Court has considered Plaintiff's argumentsfamts themto be without merit.
For examplePlaintiff argues thaDr. Plotz was of the opiniotihat Plaintiff's record indicated
impairment in concentration, pestence, and pace, and that the ALJ erred by failing to cred
such opinion.SeeDkt. No.12, Pl.’s Br., at 21. At the supplemental hearDg,Plotz testified
that Plaintiff had‘many of these thingsh response to a question by Plaintiff's attorney listin
some thirteen symptom$iowever, de did not specify furtheGeeAR at63. This is precisely
the type ofdifference in interpreting the evidence which is insufficierddmpel this Court to
overturn the ALJ’s decisionSeeBonet 523 F. App’x at 59.
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V. CONCLUSION

Having reviewed the entire record in this matter, the parties’ submissionsgeand t
applicable law, and for the above-stated reasons, the Court hereby

ORDERS that Plaintiff smotionfor judgment on the pleadingsgeDkt. No 12, is
DENIED; and the Court further

ORDERS that Defendarg motionfor judgment on the pleadingseeDkt. No. 14,is
GRANTED; and the Court further

ORDERS thatthe Commissioner’s decisionA&=FIRMED and Plaintiff's complaint is
DISMISSED; and the Court further

ORDERS that the Clerk of the Court shall enter judgment in favor of Defendant anc
close this case.

IT 1S SO ORDERED.

Dated:March 31, 2016

Syracuse, New York Z Z 4 L ’
Fredertck J.&cullin, Jr.

Senior United States District Judge
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