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Attorneys for Plaintiff
COOPER ERVING & SAVAGE, LLP CARLO ALEXANDRE C. de OLIVEIRA, ESQ.
39 North Pearl Street DAVID C. ROWLEY, ESQ.
4th Floor
Albany, New York 12207
Attorneys for Defendants AVA Realty
Ithaca, LLC, AVA Development, LLC,
and Ajesh Patel
Mae A. D'Agostino, U.S. District Judge:
MEMORANDUM-DECISION AND ORDER
I. INTRODUCTION

Plaintiff commenced this action on Novemae2013, seeking damages in connectiot
with a construction project in which Plaintgérformed work as a subcontractor of Varish
Construction, Inc. (together with owner/pripal, Tom Varish) on property owned at the time
by AVA Realty Ithaca, LLC (together withVA Development LLC and Ajesh Patel,
collectively "AVA"). SeeDkt. No. 1. In a July 24, 2015 Memorandum-Decision and Order
Court granted in part and denied in pawtA's motion for judgment on pleadings and granteq
Plaintiff's cross motion for leave to fiesecond amended verified complaiSeeDkt. No. 68.

On August 4, 2015, Plaintiff filed its second amended compl&aeDkt. No. 69. In
the second amended complaint, Plairgdtied Wilmington Savings Fund Society, FSB
("WSFS") as a Defendant in this actioBee id. Currently before the Court is Defendant
WSFS's motion to dismiss the claims asseatginst it in the second amended compla8de
Dkt. No. 82.

Thereafter, Plaintiff sought leavefite a third amended complainGeeDkt. No. 115.

On December 7, 2016, Magistrate Judge Pedigdasd oral argument in connection with the
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motion. SeeDkt. No. 129. At the close of argumeMagistrate Judge Peebles issued an org
decision denying Plaintiff's motion tomend and to join a partyee id.see alsdkt. No. 128.
Thereafter, on September 11, 2017, the Cournaditl Magistrate Judge Peebles' order and
further granted Plaintiff's motions for default judgment against Defendants Tom Varish an
Hospitality. SeeDkt. No. 151.

Currently before the Court are the following motions: (1) Defendants AVA Realty
Ithaca, LLC, AVA Development, LLC and AjedPatel's motion for summary judgment (Dkt.
No. 140); (2) Plaintiff's motion for summary judgnt (Dkt. No. 141); and (3) Plaintiff's motio
to strike the declaration of Tom Varish (Dkt. Nos. 159 & 160).

II. BACKGROUND
A. The Parties

Defendant AVA Realty Ithaca, LLC, is a foge limited liability company organized an
existing under the laws of the State of PennsylvaB@eDkt. No. 140-53 at 1. AVA Realty
Ithaca was the owner of the property that is thigext of this case at the time Plaintiff's Notic
of Mechanic's Lien was filedSee id. Defendant AVA Development, LLC, is a limited liability
company organized and existing underldves of the State of New JerseSee idat | 2.
Defendant 359 Hospitality Associates, LLC, is a domestic limited liability company and th
owner of the property located at 3BBnira Road, Ithaca, New YorkSee idat 4. Defendant
Ajesh Patel is a member of AVA Realthaca, LLC, AVA Development, LLC, and 359

Hospitality AssociatesSee idat 1 3° Defendant Varish Contractomternational, Inc. ("VCI")

! Defendants AVA Realty Ithaca, LLC, AVA Development, LLC, and Ajesh Patel will

referred to collectively as the "AVA Defendants."
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eventually became the general contractordoraract entered into with Defendant AVA Real

Ithaca, LLC (the "Prime Contract"), for the ctmustion of a Fairfield Inn & Suites Hotel at 359

Elmira Road, Ithaca, New York (the "PropertySee idat 5.
B. The Building Loan

On March 1, 2012, AVA Realty Ithaca, LL&hd Wilmington Seéings Fund Society
("WSFS") entered into a construction loan agreenfthe "CLA") for the construction of the
Fairfield Inn & Suites.SeeDkt. No. 141-47 at § 1. Under the CLA, WSFS agreed to loan A

Realty the principal sum of $6,725,008ee idat 2. The CLA was evidenced by a

y

VA

promissory note in the principal amount of &8,000, and secured by a building loan mortgage

on the PropertySee idat § 3. Defendant AVA Realty was the fee owner of the Property
pursuant to a deed dated December 29, 2@EE idat 4.

C. The Prime Contract

On March 1, 2012, AVA Realty, as owner, enter@o a prime contract with its affiliate

AVA Development, as "Contractor,” for the construction of the project for the sum of
$5,200,000 (the "AVA Devepment Contract") SeeDkt. No. 141-47 at 1 8. Since Defendar
Patel is the owner and operator of both ABAvelopment and AVA Realty, he executed the
AVA Development Contract on behalf of both entiti€&ee idat 9.

AVA Realty entered into a contract wiXfCl dated May 12, 2012, wherein VCI, as
general contractor, agreed to build the hpteject for AVA Realty for the lump sum price of
$5,700,000.See idat 1 12. The VCI Contract includedéferal Conditions of the Contract f

Construction, AIA Form A201-2007the "General Conditions")See idat § 13. Under Article
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3 of the VCI Contract, the dates for the commerex@and completion of work were left blan
See idat 1 14.
D. The Mid Atlantic Subcontract

On September 24, 2012, VCI entered insubcontract with Mid Atlantic where Mid
Atlantic agreed to provide labor and materials for the construction of the building shell an
framing work for the price of $721,000.0e "Mid Atlantic Subcontract")SeeDkt. No. 141-

47 at  15. Mid Atlantic submitted six paymeapplications to VCI totaling $732,740.00, whi

included the original contract amount of $721,000@0s change orders for additional work [n

the amount of $11,740.0CBee idat  16.

According to Mid Atlantic, as of its fothr payment application, which covered work
through January 31, 2013, Mid Atlantic haangeted 99% of its subcontract workee idat
17. The AVA Defendants, however, contend shdistantially less than 99% of Mid Atlantic's
work was completed as of January 31, 20%8eDkt. No. 147 at § 17. Moreover, Mid Atlanti
contends that it received only one paymeoifVCI in the amount of $115,000, pursuant to
VCI Check # 3277 dated December 26, 20%2eDkt. No. 141-47 at § 18. The AVA
Defendants disagree, and contend that, "[a]s bfugey 8, 201[3], Plaintiff certified that it had
been paid $421,480.00." Dkt. No. 147 at  18.

On February 13, 2013, Mid Atlantic's attey, Charles Ahern, Esq., sent a letter to
Varish, with copies sent to the AVA Defemda and WSFS, demanding payment in the sum
$600,960.00, and warning that if Mid Atlanticriet paid by Friday, February 22, 2013, Mid

Atlantic will stop work and demobilizeSeeDkt. No. 141-47 at  19. Mid Atlantic left the
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project on March 1, 2013. On March 28, 2013dMilantic filed a Notice of Mechanic's Lien
on the Property in the amount of $600,960.8@e idat 1 23.
At some point in either late Februaryearly March, the certain aspects of the work

completed on the building failed an inspentby the City of Ithaca Building Inspectdéee

Dkt. No. 140-53 at 11 15-16; Dkt. No. 148 at1$f16. Although the parties dispute the amopnt

of the deficiencies attributable to Mid Atlantic, at least some of the deficiencies were related to

work within the scope of Mid Atlantic's subcontra&ee id. The AVA Defendants contend that
the deficiencies in Mid Atlantis work needed to be remedied before any other work on the
Project could proceedSeeDkt. No. 140-53 at 11 19-20. Mid Atlantic, however, contends that

the only work left to be completed in order&nedy the deficiencies were "punch list" itemg

the value of which was $2,440.08eeDkt. No. 148 at 11 19-20, 22.

E. The AVA Defendants Agreed to Make Direct Payments to VCI's Subcontractors
On February 12, 2013, VCI and Ajesh Passlowner of AVA Realty, signed a letter

amending the terms of their May 12, 2@@@ntract (the "Amendment Letter"peeDkt. No.

140-26 at 4. The Amendment Letter provides in pertinent part as follows:

This letter will confirm you are hereby requesting the Owner to
make certain payments directly to sub-contractors that have
performed work on the Project under either a contract or
agreement to which Contractor is a party. Any payments made
shall only be on behalf ofdhtractor and shall not be an

assumption of any responsibility for future payments nor shall it be
an assumption of any other dutasobligations of the Contractor
under the Agreement. Attachexhéit A lists the payments to be
made and to whom.

Owner shall have the right to deduct the sum of payments made
from any pending or future AIA dravequest made by Contractor.




Dkt. No. 140-26 at 4. Although the Amendmentteeindicates that it includes an "exhibit A'
listing the payment to be made and to whom, "exhibit A" was never produced in discover
this action. SeeDkt. No. 141-47 at  44.

In a different version of this letter that sveigned by Varish but not by Patel, referenc
made to an "Exhibit B," which was the revisathedule of values relating to the work on the

Project. SeeDkt. No. 141-23 at 2. Again, this revisechedule of values in "Exhibit B" was n

produced during discoveryseeDkt. No. 141-47 at  45. Moreover, the AVA Defendants did

not produce the February 12, 2013 email andvwéision of the Amendment Letter that was
attached to it during discovengee idat I 46. Rather, the copy of the February 12, 2013 e
attaching the incomplete version of the Ardment Letter were produced by WSFS in respo
to a subpoena issued by Mid AtlantiSee idat § 47.

WSFS hired ConTech Services, Inc. ("Cenfi”), an independent inspection compan
to perform periodic inspections of the ProjeSkeeDkt. No. 141-47 at  50. ConTech's
president, Herb Grant, performed site visits and submitted "Construction Monitoring Repc
WSES to report his observations following each inspect®ee idat 1 51. ConTech's
Construction Monitoring Report from the Febnyp@8, 2013 site inspection noted the followin
"1. The project owner/borrower has taken aver project managemeand invoicing for the
project. Varish Construction will remain on diteproject management [sic] of the constructi
trades. 2. All subcontractors are being gaidhe owner" and that "[i]t is our understanding
that the interim project superertidant(s) [sic] is Kevin Varisind Tom Varish." Dkt. No. 141
29 at 355. Herb Grant testified at his depositiat the notation thaproject owner/borrower
has taken over project managent and invoicing” meantah VVCI would no longer submit

invoices as it had done previdysand invoicing would be through the owner so that "[t]he
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owner now became the person responsible to pay people." Dkt. No. 141-47 at § 53 (quoting

Dkt. No. 141-28 at 39). ConTech's report frora Kpril 2, 2013 site inspection again noted t

"[a]ll subcontractors are being paid by the owner.” Dkt. No. 141-47 at  54.

WSFS generated "Review Checklist and Aqyad Sheets” ("Draw Approval Sheet") for

each draw request under the building lo&ee idat § 55. WSFS's March 5, 2013 Draw
Approval Sheet noted that "[bJorrower will becothe project manager. The borrower will p

all sub-contractors directly.Id. at 56 (emphasis omitted). WSFS's Draw Approval Sheet

signed on April 5, 2013 noted that "[a]s of thetldraw AJ Patel has taken over as the proje¢

manager, all invoices and payment requestsneilicome through him . . . and payments are
come [sic] directly out of his operating accound! at 1 57. WSFS's Draw Approval Sheets
dated May 29, 2013, June 19, 2013, and JuB013, each contained a similar notation
referencing the fact that AJ Patehisw managing the funding for the Proje&ee idat  58.
F. AVA Defendants' Maintenance of Trust Records

Ajesh Patel did not maintain a ledgeramcounting records showing the receipt or
disbursements of funds advanced to the AVA Defendants under the buildingSkeedkt. No.
141-47 at § 60. When asked, "[d]id you mam&separate ledger or accounting every time
received a building loan proceed to show hoat ffarticular advance was disbursed?", Patel
answered "No."ld. at 1 61. In Pay Application 7R,ne Items 6 and 30 represented work dd
by Mid Atlantic and amounted to $225,008eeDkt. No. 141-7 at 62-63. Patel testified that
the $225,000 that AVA Realty received for Linerts 6 and 30 in Pay App. 7R was paid to

"various subcontractors.ld.; see alsdkt. No. 141-47 at § 62.

2The Court notes that the AVA Defendants deny this assertion by pointing to his
(continued...)
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Request #6 in Mid Atlantic's Request froduction of Documents ("Request #6")
requested "[a]ll books, records andiedger of trust assets showing trust assets receivable, [trust
assets payable, trust funds received, trust paymesudg with trust assets . . . as per Section |75
of the Lien Law." Dkt. No. 141-47 at 1 64. The AVA Defendants responded to Request #6 by
attaching partial copies of bank statements$ eopies of miscellaneous checks for the period
from September 2012 through February 20$8e idat 650 WSFS "Disbursement/Release
Summary Sheet" shows that through Janua®0&4, WSFS made 20 advances to AVA Realty
under the building loan totaling $6,096,981.5%e idat  66. The copies of checks annexef
to the AVA Defendants' response to Request #6 total $1,040,20Be25idat § 67.

Patel is the only employee of the AVA Defendariee idat § 70. Patel prepared all

TJ
—

checks and payments on behalf of AVA Realtg AVA Development in relation to the Proje
See idat I 71. Patel is the only authorizégnatory on AVA Realty'snd AVA Development's
bank accounts at WSF&ee idat  72.
G. Mid Atlantic's Mechanic's Lien

On March 28, 2013, Mid Atlantic filed a Notiod Mechanic's Lien with proof of service
in the Tompkins County Clerk's Offic&seeDkt. No. 141-47 at § 76. On March 20, 2014,

Defendant AVA Realty, as owner, and Aegis Seggunsurance Company, as surety, duly filgd

%(...continued)
deposition testimony in which he admits that he does not know who these "various
subcontractors" are "because | don't think wedrathvoice from them." Dkt. No. 147 at  63.

® Again, the Court notes that the AVA Defendamibgect to this assertion and contend that

they complied with all obligations to produce documents in their possession and control and

further assert that Plaintiff's subpoena requests "all' bank records of the Defendants, which

amounted to over 5,000 pages of documents, most of which were completely irrelevant to the

claims and defenses in this action." Dkt. No. 147 at  65.
9




a Lien Law § 19(4) lien discharge bond in the amount of $661,056.00, with the Tompkins
County Clerk, discharging Mid Atlanticlsen as against the Propert$ee idat 1 77.
[ll. DISCUSSION

A. Mid Atlantic's Motion to Strike

On August 23, 2017, the AVA Defendants suttea a Declaration of Tom Varish alon
with their opposition papers to Mid Atlantic's motion for summary judgm&aeDkt. No. 147-
5. This same document was submitted by the AVA Defendant's in support of their motior
summary judgmentSeeDkt. No. 140-25. In its opposition to the AVA Defendants' motion
summary judgment, Mid Atlantic argued tllhis undated declaration was inadmissible.
Thereafter, on August 29, 2017, the AVA Defendants submitted a second version of this
declaration in their reply papemhich was now dated August 28, 201SeeDkt. No. 149-2.
Mid Atlantic objected to the submission ofsmew declaration because, not only was Tom
Varish in default in this action, but he eeadMid Atlantic's subpoena, despite their diligent
efforts to gain his compliance&seeDkt. No. 152 at 1-2. The AVA Defendants, however, arg
that the request for any relief sought shouldiéeied because the AVA Defendants and thei
counsel did not exercise any influence or control over Tom Va8sieDkt. No. 153 at 2.
Counsel for the AVA Defendants contended that they wererthtect contact with Mr.
Varish, and that they simply asked Defend@aitel to forward the declaration that counsel
drafted to Mr. Varish for his signatur&ee id.

In an October 25, 2017 Decision and Ordeg, @ourt found that consideration of Tom
Varish's declaration would be unigiprejudicial to Plaintiff. SeeDkt. No. 155 at 4.

Specifically, in support of this deston, the Court noted as follows:
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Although the AVA Defendantsontend that they did not
exercise any authority ooatrol over Tom Varish, Defendant
Patel was still able to communicate with him and have him sign a
declaration in support of his position. While the AVA Defendants
attempt to make light of this accomplishment, the signing of that
declaration, which is prejudici& Plaintiff's position, is the only
contribution that Tom Varish has aeto this litigation to date.

Plaintiff attempted to depose Tom Varish, but its subpoena
was ignored.SeeDkt. No. 148-14. Further, between April 13 and
18, 2017, Plaintiff's counsel attpted to call Mr. Varish sixteen
times, both on his mobile phone and office phoBeeDkt. No.
148-20. Mr. Varish did not return any of these caBgeDkt. No.

152 at 1-2. Additionally, Plaintiff attempted to reach Mr. Varish
through his daughter and current employee, Megan E\&ers.

id. at 2. Ms. Evans was served a subpoena and appeared for a
deposition, wherein she confirmed that she currently works in Tom
Varish's office, and that she provided him with a copy of the
subpoena and spoke with him abthé case before attending her
deposition. See id.see alsdkt. No. 148-15 at 3-5. Further,

when Ms. Evans informed Tom Varish that Plaintiff's counsel had
been trying to contact him for the past few weeks, Mr. Varish
simply responded that "Varish Construction is bankrupt so he has
nothing to do with it." Dkt. No. 148-15 at 4.

While the AVA Defendants and their attorneys may not
technically have "control" ovéfom Varish, Defendant Patel was
able to get his signature on the declaration at issue. To permit its
use at summary judgment withdeliaintiff having an opportunity
to depose Mr. Varish would be patently unfair. As such, the Court
will reopen discovery for ten (10) days for the limited purpose of
deposing Mr. Varish. If the AVA Defendants are unable to
produce Mr. Varish for such a deposition, the declaration will be
stricken and not considered at summary judgm&et Plains
Pipeline, L.P. v. Great Lakes Dredge & Dock C& F. Supp. 3d
586, 590-91 (E.D. La. 2014) (holditigat a declaration that was
introduced in reply to the motion for summary judgment of an
individual that was not avalitée for deposition and who would
remain unavailable through the trial date would be stricken
because it would be unfairly prejedil to the plaintiff). Upon
taking Mr. Varish's deposition, the Court will permit the parties to
make necessary revisiottstheir pending motions.

Dkt. No. 155 at 4-5.
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On November 3, 2017, counsel for the AVA Defendants filed a letter informing the
Court of its attempts to comply withalCourt's October 25, 2017 Decision and Ord@&seDkt.
No. 159. The AVA Defendants describe for theu@ the efforts they made in attempting to
subpoena Tom Varish to appear for a démyson November 2, 2017, including hiring two
different private investigators to serve thgoena on Varish, having Ajesh Patel call Varisk
emailing Varish, and sending him a letter via certified m@ée idat 1-3. Further, the AVA
Defendants argue that for almost four years Midntic made no efforts to subpoena Varish
appear for a depositiorSee idat 3. In fact, Mid Atlantidid not attempt to subpoena Varish
until April 14, 2017, two weeks before the close of discov&wge id. The AVA Defendants
note that, after Varish failed to appear fas deposition, Mid Atlantic did not seek leave of
Court to extend discovery or ask the Court talfi/arish in contempt for failing to appedee
id. As such, they argue that the Court shalddline to strike the Varish DeclaratioBee idat
3-4.

In response, Mid Atlantic first argues thate@ Varish is a defaulting party, he is not
entitled to further participate in this actioBeeDkt. No. 160 at 1 (citing>arafola v. Ecker
Restoration Corp.94 Civ. 7999, 1996 U.S. Dist. LEXIS 7925, *2 (S.D.N.Y. June 10, 1996
Next, Mid Atlantic notes thatjn a disingenuous attempt to relieve themselves from produc
Varish as ordered by this Court, the AVA Dedants lament over their struggles to serve a
subpoena upon him within the ten (10) day tpeeiod. . . . However, the AVA Defendants'
contention that their failure to serve Varishihwa subpoena is proof that they do not exert
control over him is absurd considering the faet tarish has a proven track record of replyil
to defendant Patel's emails in record timerimduce not one, but two declarations to bolster

their summary judgment paperdd. at 1-2. Moreover, Mid Atlantic contends that the AVA
12
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Defendants argument that it sat on its rights to depose Varish has noSeeritdat 2.
According to Mid Atlantic, it was not untibefendant Patel's deposition on April 11-12, 2017
and hearing his testimony about the "Varishti@ieation" that Mid Atlantic learned that
Varish's deposition was criticabee id. A subpoena was then immatily sent to Varish on of
around April 14, 2017, which Varish ignore8ee id. Mid Atlantic further contends that
permitting the AVA Defendants to use the Varidclaration would be unduly prejudicial and
that, contrary to the AVA Defendts' contentions, the record makes clear that Varish was 1
equally available to all parties in this actiocBee idat 3.
Mid Atlantic also contends that, contran/the AVA Defendants' assertions, the Varis
Declaration submitted with their reply did iottuce new facts not contained in the original
certification. See idat 3-4. Among other things, tinew declaration includes the following
new information: (1) that the Project was intgarted due to an accident and that was the first
time Varish learned VCI's insurance did not extenblew York; (2) that Varish agreed to clo
out his contract with the AVA Defendants sincecleld not operate as a general contractor
New York anymore as he did not have prapsurance and that VCI allegedly credited the
AVA Defendants for the balance of work VCI svanable to complete after January 2013; an
(3) that Varish agreed to remain on the sitél all VCI's work passed inspection and that theg
AVA Defendants began to manage ang pththe subcontractors directlsee idat 3-4 (citing
Dkt. No. 149-2 at {1 8-9, 11. Mid Atlantacgues that "the AVA Defendants conveniently
overlook the fact that the original purported Varish certification was an unsworn documer
clearly devoid of legal effect, whereas the subsequent declarations, as amended and eve
sworn to by Varish, go to the very heart of this case whether there is any money owed

under Varish's contract with the AVA Defendanttd! at 4. Moreover, Mid Atlantic points to
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the fact that Defendant Patel admitted atdeposition that he explained to Varish what
information he needed to includetime certification and declarationSee id.

Having reviewed the parties' submissibaisd the applicable law, the Court finds that
Varish Declaration shall be stricken and will betconsidered as part of the summary judgm
record. The March 21, 2013 "Varish Certifica" that was produced during discovery and
which was submitted with the AVA Defendants'timan for summary judgment is clearly not if
admissible form.SeeDkt. No. 140-25. It is not submitted under penalty of perjury and it is
notarized.

On August 23, 2017, in their response taiftiff's motion for summary judgment, the
AVA Defendants submitted an undated "Declaration of Thomas Varish" that contains
considerably more information than thavguced during discoverycluding several issues
identified above that go directly the heart of Mid Atlantic's cas&eeDkt. No. 147-5. Again,

however, this declaration is inadmissibkchuse it is undated and was not declared under

*In its submission, counsel for the AVA Defendants stated the following: "In his lettd
the Court on October 17, 2017, Plaintiff's counselréssertain facts and conclusions of law th
the AVA Defendants were not permitted an opportunity to rebut before the Court issued itg
October 25, 2017 order. Although the Court's decision states the Court considered the arg
of both parties in reaching its conclusion (DKb. 155, p. 4), neither the Plaintiff nor the
Defendants were given the opportunity to brief whether accepting the declaration of Thomj
Varish in this case would be unfairly prejudicial to the Plaintiff or whether striking the
declaration of Mr. Varish was an appropriatamegly.” Dkt. No. 159 at 3. Counsel then procef
to remind the Court how the Second Circuit "discourages trial courts from issiang
spontedecisions on an issue related to summary judgment without giving the parties noticeg
an opportunity to be heardld. (citation omitted). First, the Court notes that its October 25,
2017 Decision and Order was notsaid spontédecision. It was a decision made in response
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Mid Atlantic's letter motion requesting relief from the Court. Second, the Court properly ngted

that it considered the arguments raised by the parties because, in response to Mid Atlantiqg
October 17, 2017 letter motion, counsel for the AVA Defendants filed a response that sam
After reviewing the submissions, the Court dat believe that any additional briefing was
required and issued its Decision and Order.
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penalty of perjury.See idat 3; 28 U.S.C. 8 1746. As such, it will not be considered by the
Court in deciding the pending motions for summary judgment.

On August 29, 2017, in their reply in further support of their motion for summary
judgment, the AVA Defendants finally submittestexsion of the Varish Declaration, dated
August 28, 2017, that is in admissible for®eeDkt. No. 149-2 at 3. Despite finally submittir]
this information in otherwise admissible form, tBeurt finds that it must be stricken from the

summary judgment recordsee Plains Pipeline, L.P. v. Great Lakes Dredge & Dock ®2bF.

Supp. 3d 586, 590-91 (E.D. La. 2014) (holding thd¢earation that was introduced in reply fo

the motion for summary judgment of an indivititteat was not available for deposition and w
would remain unavailable through the trial dataud be stricken because it would be unfairl
prejudicial to the plaintiff).

Although the AVA Defendants contend tha¢yhdid not exercise any authority or
control over Varish, the evidence clearly aerstrates that Ajesh Patel was capable of
repeatedly having Varish producéfeient versions of the Varidbeclaration so that they coul
timely be submitted in their response and reftyrther, the record indicates that Defendant
Patel was able to communicate with Varish wherothers were able to, which, as the Court
previously noted, is no small feat.

Additionally, as noted, the Varish Declaom that was not produced during discovery
contains considerably more detail and sevdlagations that go directly to the heart of Mid
Atlantic's case. This new information isrparily only otherwise supported by the testimony
Ajesh Patel.

In Danjanovich v. RobbindNo. 2:04-cv-623, 2006 WL 842907 (D. Utah Mar. 27, 20(

the plaintiff moved to strike the affidavit &cott Alder, who was a named defendant who fai
15

g

ho

&N

of

)6),

led




to attend his depositiorSee idat 3. The other namedfdadants had submitted the Alder
affidavit in support of their motion seeking dismiss&ke id. The court granted the plaintiff's
motion to strike pursuant to Rule 37(d)tbé Federal Rules of Civil Procedurgee id.

In New World Solutions, Inc. v. NameMedia, JA&0 F. Supp. 3d 287, 305-06
(S.D.N.Y. 2015), the district court granted the defant's motion to strike the declaration of t
owner of a business that was named as a p&eg.idat 306-07. The court found that this
extreme remedy was appropriate because thedmassowner failed to appear at his duly notic
deposition, the business owner's exact wabouts were unknown, the business owner's

declaration was relevant anceprdicial to the defendantsse, and there was no point in

ed

granting a continuance because the partiesdwahtly filed motions for summary judgment gnd

it was clear that the business owner wouldapgear for any scheduled deposition even if
discovery was reopenedee idat 307-08. The court further noted that this result was
warranted even in the absence of a finding of bad f&te id.

Although the situation in the present matteslightly unique in that Varish has already
been found in default and his declaration clearly supports the position of other the AVA
Defendants, the Court finds that striking the deation is nevertheless appropriate. Mr. Patg
has been able to procure from Varish seveedéstents that are prejudicial to Mid Atlantic's
position, yet Mid Atlantic has been denied any opportunity to depose Varish testing the v{
of these claims. Further, as discussed, thg aainissible version of éhVarish Declaration wa
submitted attached to the AVA Defendants' replfurther support of their motion for summa
judgment.

Finally, the Court notes that the Varish Cérétion is completelgontradicted by VCI's

own verified answer that it filed in a pricelated action in New York State Supreme Court,
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Tompkins County, captione8lVA Realty Ithaca, LLC v. Varish Construction, Jr{tndex No.:
2013-0946). In that action, the AVA Defendastsight a judgment declaring Mid Atlantic's
mechanic's lien null and void on the grounds they tad paid VCI in full prior to the filing of
Mid Atlantic's lien — the same defense offered h&eeDkt. No. 141-40. In its verified answeg
in the state court action, VCI denied AVA Redtgllegations that it was paid in full, and
specifically alleged the opposite, that "full payment was never made" and that "[AVA Rea
not entitled to the relief sought and the mechanic's lien should not be vititdedt"8-9.

Based on all of the relevant consideratighs, Court grants Mid Atlantic's request to
strike the Varish Certification and bothrsmns of the Varish Declaration.
B. Summary Judgment Standard

A court may grant a motion for summary judgment only if it determines that there i
genuine issue of material fact to be tried and that the facts as to which there is no such ig
warrant judgment for the movant as a matter of |I®&e Chambers v. TRM Copy Ctrs. Corp.
43 F.3d 29, 36 (2d Cir. 1994) (citations omitteWyhen analyzing a summary judgment moti
the court "cannot try issues of fact; it can onljed@ine whether there are issues to be tried.

Id. at 36-37 (quotation amather citation omitted)Moreover, it is well-settled that a party

opposing a motion for summary judgment may not §rmgly on the assertions in its pleading.

See Celotex Corp. v. Catreff77 U.S. 317, 324 (1986) (quoting Fed. R. Civ. P. 56(c), (e)).
In assessing the record to determine whethgrsach issues of material fact exist, the

court is required to resolve all ambiguities anavdall reasonable inferences in favor of the

nonmoving party.See Chambey¢l3 F.3d at 36 (citingnderson v. Liberty Lobby, In&77

U.S. 242, 255 (1986)) (other citations omitteWhere the non-movant either does not respg
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to the motion or fails to dispute the movastatement of material facts, the court must be
satisfied that the citations to evidenceha record support the movant's assertidse
Giannullo v. City of New Yori822 F.3d 139, 143 n.5 (2d Cir. 20@Bdlding that not verifying
in the record the assertions in the mofi@nsummary judgment "would derogate the truth-
finding functions of the judicial press by substituting convenience for facts").
C. Ninth Cause of Action

In their motion for summary judgment, tA®¥ A Defendants first contend that they are
entitled to summary judgment on Mid Atlantic'sithi cause of action for foreclosure of the
mechanic's lien because VCI was paid in full before the mechanic's lien was filed and be¢ause
Mid Atlantic willfully exaggerated its lien, rendering it voi&eeDkt. No. 140-54 at 8-14. In
response, Mid Atlantic argues that the recordiegoid of evidence that VCI was "paid in full,’
and the only admissible evidence demonstratgssiimmary judgment is appropriate for Mid
Atlantic, not the AVA DefendantsSeeDkt. No. 148-1 at 8-17. In support of their position,
Mid Atlantic presents the following argument$) the Varish Certification is inadmissible
because it is not authenticated; (2) the gmsd version of Pay App. 6 upon which the AVA
Defendants rely to show "full payment” is urteenticated and differs from the signed version
that was presented to the Lender; (3) the reliable documentary evidéhea@cord shows that
VCI was not paid in full and that there was alfand to which Mid Atlantic's lien attached; apd
(4) summary judgment should be granted to Mildntic on its lien foreclosure action becausg
there was a lien fund available when it filed its li&ee id.

1. Payment in Full
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Pursuant to New York Law, "a mechanien 'will only attach to those funds due and
owing to the general contractor at the time ofiiisg, or which may thereafter become due a
owing." SMI Bldg. Systems, LLC v. West 4th St. Devel. Group, 88@.D.3d 687, 688 (2d
Dep't 2011) (quotation and othatations omitted). "[B]ut in either event the lien will not be
defeated by the subsequent abandonment of the project by the general contractor even t
payments to third parties in excess of the oabaontract price may be required by the owne
complete the constructionBunce v. Fahey73 A.D.2d 632, 632 (2d Dep't 1979) (citations
omitted).

In support of their motion for summary judgnt, the AVA Defendants contend that V|
agreed in writing to give a credit to AVA Reain the amount of $3,213,000.00 for work that
VCI did not perform.SeeDkt. No. 140-53 at § 41 (citing Dkt. No. 140-24 at 29). The AVA
Defendants rely upon amsignedversion of VCI Pay App. 6, which contains a line item for
credit change order No. 4 ("CCO 4") in tamount of $3,213,000.00 that purportedly deleted

the entire balance of VCI's contra8ee id. see alsdkt. No. 140-24 at 28-29. As Mid

Atlantic correctly notes, however, the versmrPay App. 6 signed by Varish and submitted {o

both the Lender and ConTech to requisitioradmance under the Building Loan contains no
reference to CCO 4, much less a credit in the amount of $3,213,0(Ee68Dkt. No. 148-17;
Dkt. No. 141-29 at 101-04.

Additionally, the unsigned version of Pay Afpis further called into question by VCI'
next payment application, Pay App. 7R, whadmtains a cumulative list of all of the agreed
upon CCOs and which was signed by both Vaaistt Patel and contains a copy of CCO 4,

showing that CCO 4 was in the amount of $23,000.00, not $3,213,008e@Dkt. No. 141-16
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at 5-8;see alsdkt. No. 148-18 at 5. Additionally, Mr. Capotrio testified that if CCO 4 was
agreed to between VCI and the owner, then it would be expected to be reflected in the
subsequent payment applicatior,, Pay App. 7R.SeeDkt. No. 141-17 at 26-2&ee alsdkt.
No. 141-29 at 191 (ConTech report dated Apr2@13 noting that CCO 4 was in the amount
$23,000).

Additionally, Judith Hartman, VCI's forme&mployee who prepared and signed payn
applications on VCI's behalf, was unable tthauaticate the unsignednggon of VCI Pay App.
6 showing the CCO in the amount of $3,213,00086eDkt. No. 148-5 at 13. Ms. Hartman
testified that it was "odd" and that it "throws a flag' to her that in the unsigned version of
App. 6 no line item number was assigned to CCO 4 in Column A because it was her prag
assign numbers to each line ite®ee id.

Throughout their motion papers, the AVA Defenttacontend that VCI's contract was
terminated and that its "account was closed out" and that VCI was terminated as the Ger
Contractor for the ProjectSeeDkt. No. 140-53 at 11 41-42. Questions of fact remain, how¢
whether this actually occurred and the extenwhich VCI's role on the Project actually
changed. For example, the evidence makes ttagrwhile VCI may have been terminated,
Tom Varish and his brother KevVarish remained involved with the Project in some capac

Further, in Patel's own testimony, d&dmitted that AVA Realty did not invoke the
termination provisions of the VCI contract. Article 7.1 of the VCI Contract provides that tl
contract may be terminated as provideder Article 14 of the General ConditiorSeeDkt.

No. 140-8. Articles 14.2.1 and 14.2.2 of then&=l Conditions allow the owner to terminate
the contract "for cause" only if one of thenditions enumerated therein exist, and only upor

certification of the Initial Decision Maker (the arigtt) that sufficient cause exists to justify
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termination, in which case the owner is reqgiite give "seven days' written notice" prior to
termination. SeeDkt. No. 140-9 at 35-36. Patel admitted in his deposition that the AVA
Defendants never sent a notice of terminatiovi@, and that he only had a conversation wh
he informed Varish that he coutdt continue without insuranc&eeDkt. No. 140-14 at 45;
Dkt. No. 140-15 at 26-27. Patel admitted thatditenot give VCI an opportunity to cure the
alleged insurance issue by procuringurance from another compangeeDkt. No. 140-15 at
27. Further, Patel admitted that he did sertd written notice to any of VCI's subcontractors
informing them that VCI's contract had been terminated, that VCI had defaulted, or that \
was directed to not perform aagditional work on the ProjecBee idat 3-4.

Moreover, questions of fact exist as to the amount of money that was still or may h
been due to VCI at the time the lien wiasd on March 28, 2013. Based upon Pay App. 7R,
there was an outstanding balance due and@WCI from AVA Realty in the amount of
$386,100.00.SeeDkt. No. 141-16. According to Paypp. 7R, which was VCI's last paymen
application, the total value of work completed by VCI was $1,718,12(%66.idat 5.
However, according to its own admissions, tiital amount that the AVA Defendants paid "tg
Varish or on Varish's behalf" was only $1,172,2@®eDkt. No. 141-41 at 8-9. As such,
pursuant to these figures, the total value ehara unpaid to VCI was $545,912 at the time |
Atlantic filed its lien.

Additionally, even though AVA Realty had leected a building loan advance from
WSFS on February 8, 2013, in the amount of $88® for the "Current Payment Due" for Pay
App. 7R, AVA Realty did nopay this amount to VCISeeDkt. No. 141-47 at Y 33-35.
Instead, after collecting the $386,100 underhiéding loan, the AVA Defendants made onlyf

two payments to VCI; a payment of $5,000 on March 7, 2013 and a payment of $7,000 o
21

Cl

ave

[

Vid




March 13, 2013.See id. Accordingly, there remained a "Current Payment Due" from AVA
Realty to VCI in the amount of $374,11 as of March 28, 2B&® id.
Further, at the time Mid Atlantic Filed itseohanic's lien, there was a retainage balarce

in the amount of $171,812 that AVA Realty weaishholding based on completed work. Und

D
=

Section 5.1.8 of the VCI contract, the retainage to be released to VCI "[a]t 50% completign
of the contract value[.]" Dkt. No. 141-9 at Bccording to the report of the construction
lender's inspector, ConTech, whose job was temesand report work progress to WSFS, as of
the construction site visit on April 2, 2013, tHeetcentage of Completidbmvas listed as+/-
Overall Completiorf Dkt. No. 141-29 at 192. As such, the retainage in the amount of
$171,812 represented an amount "which may beachreeand owing" after Mid Atlantic filed
its mechanic's lienSeeN.Y. Lien Law 8§ 4(1).

Additionally, Pay App. 7R shows that theresramaining work in VCI's contract in th

11

amount of $2,671,880, as shown under Column H, entitled "Balance to FiSis&Dkt. No.

14

141-16 at 6. Again, this is an amount that cawdde come due after the date Mid Atlantic fil¢d
its mechanic's lien.
As noted, there remain considerable discnepes in the parties' evidence in support of

their respective motions for summary judgment. These issues involve, among other things, the

amount of money, if any, due to VCI at the ¢ithe lien was filed by Mid Atlantic, whether th¢

A\1”4

contract between VCI and the AVA Defendants wascelled. Accordingly, in light of these
questions of fact, the Court denies both Mithntic's and the AVA Defendants' motions for
summary judgment as to the ninth cause of action.

2. Exaggeration of the Lien Amount
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In their motion, the AVA Defendants contetiéit Mid Atlantic's mechanic's lien is
invalid as a matter of law because Mid Atlantiifully exaggerated the amount claimed in th
lien. SeeDkt. No. 140-54 at 11-14. The AVA Defenda assert "[i]t is undisputed that
Plaintiff did not fully perform under its Subcontract with VCI" and, as to the work it did
perform, it was performed in an unworkmaeliknanner leading to the failed inspection and
subsequent rejection of Mid Atlantic's work by the Project's Architget idat 12. As such,
the AVA Defendants contend that Mid Atlantiddiot provide services anywhere near the
value claimed.See id. Moreover, the AVA Defendants note that Mid Atlantic claimed in th¢
mechanic's lien that it was only paid $115,000.00 by VCI of the $732,740.00 Seedd.
However, the AVA Defendants claim that Mid Atlec signed release certificates in which it
certified that, as of February 8, 2013, it had been paid $421,4884#0id. As such, the AVA
Defendants argue that the lien is invalid because of these will exaggerations.

In response, Mid Atlantic first argues that the AVA Defendants are precluded from
arguing willful exaggeration because theg dot assert such a willful exaggeration
counterclaim or affirmative defense in their answ@eeDkt. No. 148-1 at 18. Further, Mid

Atlantic contends that, even if the Court conssdbe merits of the defense, it should be reje

because "the AVA Defendants have failed to make ey@me facieshowing that the lien was

inaccurate, much less 'deliberately and interatlly' exaggerated as is required under the Lie
Law." Id.
a. Failure to Preserve the Affirmative Defense
"Rule 8(c) of the Federal Rules of Civildgedure requires that a responsive pleading
must set forth certain enumerated affirmative defenses as well as 'any other matter const

an avoidance or affirmative defenseSaks v. Franklin Covey G816 F.3d 337, 350 (2d Cir.
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2003) (quoting Fed. R. Civ. P. 8(c)) (other caatomitted). "An affirmative defense is define
as '[a] defendant's assertion raising new facts and arguments that, if true, will defeat the
plaintiff's or prosecution's claim, even If allegations in the complaint are trueld. (quoting
Black's Law Dictionary 430 (7th ed. 1999)).

"One of the core purposes of Rule 8(c) is to place the opposing parties on notice tk
particular defense will be pursued sa@grevent surprise or unfair prejudiceSaks 316 F.3d
at 350 (citingBlonder—Tongue Labs., Inc. v. Univ. of Ill. FoudD2 U.S. 313, 350, 91 S. Ct.
1434, 28 L. Ed. 2d 788 (1971)). A general assertiahttie plaintiff's complaint fails to state
claim is insufficient to protect the plaintiffidm being ambushed with an affirmative defense,
See id(citations omitted).

In the present matter, the Court finds that the AVA Defendants failed to raise this
affirmative defense in their answer to theametamended complaint (or their previously filed
answer) and have waived their right to asset this stage of the litigation. In their reply
memorandum of law, the AVA Defendants argue thay have raised this affirmative defensg
in paragraph 22 of their answeeeDkt. No. 149 at 8. Paragraph 22 asserts the following
"affirmative defense": "Plaintiff's claims agairike undersigned defendarghould be dismisse
because plaintiff has been paid in part diuihfor the value of its services, equipment and
materials.” Dkt. No. 83 at § 22. This "affirmative defense" falls far short of putting Mid
Atlantic on notice that the AVA Defendants wolle asserting an affirmative defense pursug
to Lien Law § 39. Although parties are not reqdite provide citation to the relevant statutot
provisions they are relying on when assertingfinmative defense, the language used must
least provide some indication of the defensy thre attempting to assert. Without providing

any reference to willful, fraudulent, intentional, or deliberate exaggeration of the lien amo
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this boilerplate language is insufficient to presehagr right to raise this affirmative defense §
the summary judgment stage.

Although the Court notes that it has the téion to excuse the failure to plead an
affirmative defense, excusal here is inappropriate. The language used in the AVA Defen
affirmative defense was insufficient to preventpsise and unfair prejude. Accordingly, the
Court finds that the AVA Defendants have failed tegarve their right to raise this defense.
discussed below, however, even when the Cmansiders the merits of this defense, the AVA
Defendants are still not entitled to summary judgment.

b. Merits of the Affirmative Defense

"A willfully exaggerated lien is void, and the owner or contractor may be entitled to
damages from the lienorN.Y. Prof. Drywall of OC, Inc. v. Rivergage Devel., L. 137 A.D.3d
1509, 1510 (3d Dep't 2016) (citing N.Y. Lien Law 3% 39-a) (other citations omitted). "The
remedy is harsh . . ., and 'the issue of willindl/ or fraudulent exaggeration is . . . one whicl
ordinarily must be determined at . . . triallf. at 1510-11 (internal anather citations omitted)
"Where, as here, the relief is sought via sumnuaalgment, the proponent of such relief has {
initial burden to 'make a prima facie showing of entitlement to judgment as a matter of lay

tendering sufficient evidence to demonstrate tleeate of any material issues of factd! at

1511 (quotingAlvarez v. Prospect Hos®8 N.Y.2d 320, 324 (1986) (other citations omitted).

The willful exaggeration of a notice of liendhbeen defined as an exaggeration which is
intentional, deliberate, fictitious, or frauduler@ee Collins v. Peckham Road Cof8 A.D.2d

860, 861 (3d Dep't 1963) (citations omitted).
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It is well settled that a finding of willfubxaggeration requires "proof that the lienor
deliberately and intentionally exaggerated the lien amouwartden & Robeson Corp. v. Czyz
245 A.D.2d 599, 601 (3d Dep't 1997) (citation omittetlhe fact that a lien may contain
improper charges does not, in and of itself, estalbfiat a plaintiff willfully exaggerated a lien
Minelli Const. Co. v. Arben Corpl A.D.3d 580, 581 (2d Dep't 2003) (citiGgpodman v. Del-
Sa-Co Foodsl5 N.Y.2d 191 (1965)) (other citation omitted). An honest mistake as to the
amount, which does not amount to willful exaggg®n, does not void a mechanic's lidee
Goodman15 N.Y.2d at 194 (quotatiomd other citations omitted).

In the present matter, the Court finds ttinet AVA Defendants have failed to meet the
burden that the exaggerated amount, if args willful. As noted, the determination of
willfulness is generally not appropriate at the summary judgment stage.

The payments that the AVA Defendants emt Mid Atlantic certified having received
as of a certain date are in dispute as thiegbdien waivers upon which they rely all clearly
indicate that the lien waiver was "contimg@nly on receipt of" the sum specifieBeeDkt. No.
148 at {1 106-09, 113. As to the partial waesed release of lien dated January 25, 2013, M
Atlantic does not indicate that Mid Atlantiad been paid $286,480.00 as the AVA Defenda
contend. SeeDkt. No. 140-6 at 123. Rather, it indieatthat Mid Atlantic had been paid
$115,000.00 as of that date and that it thvll/e been paid $286,480.00 upon receipt of the
additional sum of $171,480.0Gee id. Mid Atlantic contends that it signed this partial waive
of lien "upon viewing a copy of check for said@mt that was emailed to Mid Atlantic, but th
actual check was never received." Dkt. No. 148 at 1 109.

As to the argument that the amount of liba was willfully exaggerated because Mid

Atlantic executed partial lien waivers "certifyintifat it had received payment in the amount
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$421,480.00, the lien waiver clearly dated Fety#a 2013, again clearly states that it is
contingent upon the actual receipt of payme3eeDkt. No. 140-38 at 4. As with the January
25, 2013 waiver and release, Mid Atlantic s that it never received the amount promis

after having been emailed a scan copy of the ch8eleDkt. No. 148 at 1 113. Indeed, an

email from Mr. Patel to Tom Varish dateddfeary 8, 2013 shows that, although the bank had

released funds to VCI to pay Mid Atlanacound January 25, 2013, Mid Atlantic had not bet
paid the amount release8eeDkt. No. 140-36 at 2-4.
Based on the foregoing, the Court finds tipag¢stions of fact preclude granting the AV
Defendants' motion for summary judgment as &affirmative defense of willful exaggeratior
pursuant to New York Lien Law § 39.
D. Eleventh Cause of Action
In its eleventh cause of action, Midlantic alleges that AVA Realty and AVA
Development aided and abetted VCI and Tom &lesibreach of their fiduciary duties owed t
Mid Atlantic as a trustee beneficiary undeticle 3-A of the New York Lien Law.SeeDkt.
No. 69 at 11 107-123. The AVA Defendants contend that they are entitled to summary
judgment as to this cause of action becdhnseecord is devoid of proof that the AVA
Defendants conspired with, or provided substaasaistance to, VCI in connection with VCI'
failure to pay trust funds to Mid AtlanticSeeDkt. No. 140-54 at 14-18. In support of their
position, the AVA Defendants present three gaharguments: (1) there was no contractual
relationship between AVA Realty and Mid Atlant{®) VCI's contract was terminated; and (3
Patel relied on "[Mid Atlantic's] lien release and Ms. Thibideau's email to conclude that V(

paid for the work performed on the Project up until February 8, 20#3at 16.
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"Article 3-A of the Lien Law creates 'truitnds out of certain construction payments

funds to assure payment of subcontractors,|grgparchitects, engineers, laborers, as well as

specified taxes and expenses of constructiokspro Mech. Contr. v. Fleet Bank N.Y.3d
324, 328 (2004) (quotation awther citations omittedsee alsd\.Y. Lien Law 88 70, 71. The

Court of Appeals has repeatedly recognized the "primary purpose of article 3-A and its

predecessors [is] 'to ensure that "those who have directly expended labor and materials o

improve real property [or a public improvemeatlthe direction of the owner or a general

contractor” receive payment for the work actually performdd."{quotation omitted).

"To ensure this end, the Lien Law estdidis that designated funds received by owngrs,

contractors and subcontractors in connection wiibrovements of real property are trust assets

and that a trust begins 'when any asset thereof comes into existence, whether or not thene shall

be at that time any beneficiary of the trusASpro Mech. Contr.1 N.Y.3d at 328 (quotation
and other citations omitted). "Funds receitagcan owner under building loan contracts and
building loan mortgages are trust assets aadtatute requires owneaustees to apply such
assets for payment of the 'cost of improvemenmd."at 328-29 (citations omitted).

To set forth a claim for aiding and abettingraach of fiduciary duty, the plaintiff must
establish the following elements: "(1) a breach ligaciary of obligations to another, (2) that
the defendant knowingly induced or participaitethe breach, and (3) that plaintiff suffered
damage as a result of the breackaufman v. Coher807 A.D.2d 113, 125 (1st Dep't 2003)
(citing S & K Sales Co. v Nike, In816 F.2d 843, 847-848 (2d Cir. 198Whitney v Citibank,
N.A, 782 F.2d 1106, 1115 (2d Cir. 198@)echsler v Bowmar285 N.Y. 284, 291 (1941)).

As to the second element, while the plaintifiics required to establish that the aider &

abettor had an intent to harm, there mustvddence that the aider and abettor had actual
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knowledge of the breach of fiduciary dutgee id(citations omitted). "Constructive knowled
of the breach of fiduciary duty by another igd#y insufficient to impose aiding and abetting

liability." 1d. (citing Kolbeck v. LIT Am., Inc939 F. Supp. 240, 246 (S.D.N.Y. 1996)).

e

In the present matter, the Court first notes that the absence of a contractual relationship

between Mid Atlantic and AVA Realty is irrelevant as to this cause of action. Liability is njot

premised upon the prime contract. Rathds, gremised upon liability under the Lien Law,

which extends to any person or entity who acta d&luciary manager" with respect to the

receipt, disbursement, or admimgton of trust funds. Evidence the record indicates that thg

AVA Defendants took over responsibility for makipgyments to VCI's subcontractors. As
Mid Atlantic correctly notes, the duties oktkrustee may be transferred to successors or

assigneesSee Aspro Mech. Contr., Ind. N.Y.3d at 330.

U

As to the argument that VCI's contract iasninated, as discussed above, questiong of

fact remain as to whether VCI was evewuadly terminated. Although Mr. Patel claims as

much, other evidence in the record suggestsv@aicontinued to act as the general contractor

throughout the remainder of the Project, includirgfdct that Mr. Patel failed to abide by the
terms of VCI's contract regarg) termination for cause. Adwbnally, evidence in the record
suggests that VCI's subcontac continued to present invoices to VCI through January 20
and that the invoices were paid by AVA Redtym the proceeds of the building loaBee,
e.g, Dkt. No. 141-29 at 260 (invoice from Manning tdaals dated May 20, 2013 sent to VC
Moreover, the ConTech Reports indicate thapugh May 23, 2013, VCI was still the "builde
of the Project.See, e.g.Dkt. No. 141-29 at 250 (Constitian Monitoring Report #11 dated
May 23, 2013 listing "Varish Construction, In@$ the "Builder" and "AVA Realty Ithaca" as

the "Borrower").
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Finally, as to the assertion that the AVA Defendants relied on "[Mid Atlantic's] lien
release and Ms. Thibideau's email to conchinde \VCI paid for the work performed on the
Project up until February 8, 2013," the Countfs that the evidence relied upon either does
support the assertion or is contradicted by oéwvedence in the record. On February 7, 2013
Phil Capotrio emailed VCI questioning the agnting on Mid Atlantic's lien release.
Specifically, Mr. Capotrio wrote:

Tom,

| was reviewing the lien release for Mid-Atlantic and the numbers
do not seem to be matching up and | could use some clarity.

To date, we have advanced $420,000.00 in funds to pay building

shell and labor and the lien release only states that they have been

paid $286,480. Also the release states that VCI has been billed

$696,990 and they have only been paid $286,480.
SeeDkt. No. 140-36 at 3. The following day, MPatel emailed Tom Varish to question him
about the whereabouts of the $420,000.00 in fymaat$ to VCI toward the supply and erectior
of the building shell, which was part of Mid Atlantic's woigee idat 2-3. There is no
indication whether Varish ev responded to the email. The AVA Defendants contend,
however, that "[s]oon after Mr. Patel's e-maillimm Varish, Plaintiff's Comptroller (Doreen
Thibedeau) e-mailed Mr. Patel an executed liégaise certifying that Plaintiff had been paid
$421,480.00." Dkt. No. 140-54 at 16. Ms. Thibedalso wrote to Mr. Patel that "'l will let
you know that | have seen a copy of a check for $171,480.00 that is more than likely in rg
us ck #3343."ld. (quoting Dkt. No. 140-47 at 2).

Contrary to the AVA Defendants assertiong #imail makes clear that Mid Atlantic ha

not yet received the check for $171,480.00. Rather, she had only seen a copy of the chg

Ms. Thibedeau assumed that it was in the mdibreover, as discussed above, the lien waiv4
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clearly indicate that they wetming provided in advance of payment and that they were
expressly contingent uporaeiving that payment.

Further, it is undisputed that five dayselaon February 13, 2013, Mr. Patel received
letter from Mid Atlantic's attorney, which cleardyates that Mid Atlantic had only received o

payment for $115,000.00 and that there was a balance of $600,960.00 that remained un

SeeDkt. No. 141-15 at 3. That same day Mr. Patso received an email from VCI forwarding

an email from Mid Atlantic's parent compatyfPI, which also claimed that there was a
balance due of $600,960.08eeDkt. No. 141-39 at 2. Upon receiving this email, Mr. Patel
forwarded it to the Lender with the following ssage: "See below. | will not pay it. [T]he
work is not done. They delayed me.]H&ir contract is with Tom not me.ld. According to
Mid Atlantic, this makes clear that Patel rdceady made up his miridat he would not pay
Mid Atlantic, even though it was still working on the ProjeSeeDkt. No. 148-1 at 25.
Considering the material facts in dispuigammary judgment must be denied. The
evidence before the Court demonstrates that grerguestions of fact as to the extent of the
transfer of responsibility from VCI to the AVA Defendants. There is little upon which the
parties can agree, including whether Mid Atlantic completed work on the Project, the date
which Mid Atlantic ceased working on the Projeshether VCI was ever actually terminated
general contractor, and whethéCl received and/or returnddnds to the AVA Defendants

upon the alleged terminatidnWhile the AVA Defendants are correct that Mr. Patel

*The Court has serious concerns regartiegAVA Defendants' repeatedly assertions
that they did not have a contract with Mid Atlantic and that they had no obligation to make
payments to Mid Atlantic even after the alleged termination of VCI. While the AVA Defend
contend that they fired the general contractor (VCI) and took over the responsibilities of thg

general contractor, including paying subconwesfor work completed on the Project, Mid
(continued...)
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"confronted Defendant Varislbaut the whereabouts of the money paid to VCI for the build
shell,” Mr. Patel also asserted that he wlaubt pay any of the money owed once he was
informed that Mid Atlantic was claiming that thbad yet to be paid and they further allege t
VCI credited them a substantial sum of money when VCI was allegedly terminated as thg
general contractor. The record is replete wihtradictory allegations and evidence that mu
be decided at trial.

Accordingly, the Court denies the partigsitions for summary judgment as to Mid
Atlantic's eleventh cause of action.

E. Twelfth and Fourteenth Causes of Action

ng

hat

St

Mid Atlantic's twelfth and fourteenth cawsef action asserts claims against AVA Realty

and Ajesh Patel for breach of fiduciary duty ovwedVid Atlantic, a beneficiary of a trust fund
and diversion and/or misappragron of trust funds under Article 3-A of the New York Lien
Law. SeeDkt. No. 69 at 1 124-132, 138-151. The A&fendants contend that these clair]
should be dismissed because AVA Realty aresAjPatel did not owe a duty to Mid Atlantic
and because Mid Atlantic cannot show that AVA Realty and/or Ajesh Patel diverted or
misappropriated any funds due to 8eeDkt. No. 140-54 at 18-23.

1. Duty Owed to Mid Atlantic

"Under New York law, the elements of a aefor breach of fiduciary duty are: (i) the

existence of a fiduciary duty; (ii) a knowingdaich of that duty; and (iii) damages resulting

s :
(...continued)
Atlantic appears to be the only subcontractor excluded from these new obligations for the
Defendants.
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therefrom.™ Schwartzco Enters. LLC v. TMH Mgmt., LL&D F. Supp. 3d 331, 352 (E.D.N.Y/|
2014) (quotinglohnson v. Nextel Commc'ns, @60 F.3d 131, 138 (2d Cir. 2011)).

Section 71(3) of the Lien Law provides, "[w]itespect to the trust of which an owner fis
trustee, 'trust claims' means claims of cactbrs, subcontractors, architects, engineers,
surveyors, laborers and materialmen arisingobtthe improvement, for which the owner is
obligated, and also means any obligatiothefowner incurred in connection with the
improvement for a payment or expenditure defined as cost of improvement.” N.Y. Lien Law §
71(3)(a). "A trust of which an owner is trustamntinues with respect to every asset of the trpst
until every trust claim arising at any time durihg improvement has been paid or discharggd,
or until all such assets have been applied for the purposes of the &tisbr’ Realty Funding,
LLC v. East 51st St. Dev. CQ009 NY Slip Op 52696, *7-*8 (Sup. Ct., N.Y. Cty. 2009 (citing
N.Y. Lien Law 8§ 72(1)). Under Lien Law 87 "[p]ersons having claims for payment of
amounts for which the trustee is authorized ®tugst assets as provided in this section are
beneficiaries of the trust whether or not they hislee or had the right to file a notice of lien..].
Where an owner becomes obligatedncur an expenditure as part of the cost of improvement,
any person to whom he is so obligated iseneficiary.” N.Y. Lien Law § 71(4).

Based on this authority, courts have held that a subcontractor was a beneficiary of the
owner's trust, and had a legally sufficient canfsaction against the owner for misappropriatipn
of trust funds under Article 3-A of the Lien Lavee Martirano Constr. Corp. v. Briar Contr.
Corp, 104 A.D.2d 1028, 1030-31 (2d Dep't 1984). SimilarlyRadory Constr. Copr. v.
Arronbee Constr. Corp24 A.D.2d 573 (2d Dep't 1965), the court held that the petition, a
subcontractor, was "a beneficiary havingusticlaim on the proceeds of the building loan

agreement, even though petitioner's work heehlbocompleted at the time the building loan
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agreement was made . . . [and] despite the fact that the petitioner's mechanic's lien was |
Id. at 573.

Based on this authority, the Court finds thatrsuant to Section 71(3) of the New Yor
Lien Law, Mid Atlantic, as a subcontractor drehor, is a beneficiary of the owner-trust and,
therefore, Mid Atlantic had a fiduciary duty to Mid Atlantic.

As to Mr. Patel, as explained above, AR&alty, acting through Mr. Patel, its only
employee, stepped into the shoes of VCIgorposes of disbursing payments to VCI's
subcontractors. It is well settled that "an indual officer of a corporate trustee may be held
personally liable for breach of a Lien Law trusi'the extent that the officer is "found to have
participated in or known about the use of trust funds for non-trust purpdeas.'Waldron
No. 13-12190, 2015 WL 6734481, *6 (Bankr. N.D.N.Y. Nov. 3, 2015) (citing cases).

Based on the foregoing, the Court finds that the AVA Defendants are not entitled t
summary judgment on this ground.

2. Breach of Fiduciary Duty

ponded."

Contrary to the AVA Defendantsbntentions, the Court finds that questions of fact ekist

that preclude granting summary judgment on this claim. As noted above, the AVA Defendants

never produced a copy of either version of the February 12, 2013 Amendment Letter, or any

emails relating to these letters and agreements, in which the AVA Defendants took over
responsibility for paying subcontractors from V@ather, the two versions of the Amendme
Letters were produced by WSFS in responsesiabgoena in this case. To date, however,

neither Exhibit A or B referenced those letters have been produced.

There is no dispute that the AVA Defendamsl control of the missing documents and

failed to produce them, even though they were abdig to do so in response to Mid Atlantic's
34
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discovery demands. The emails producedM8FS show that Mr. Patel had emailed the
Payment Request Letter to VCI, yet Mr. Patel did not produce this docuSesidkt. No. 141-
24. These documents go to the very heart op#yenent issues in this case since Mr. Patel |
taken the position that VCI never directed him to pay Mid Atlantic and the missing Exhibit
VCI's Payment Request Letter which "lists thgmants to be made and to whom" would hay
been significant for determining whether Mid Attec was listed as a payee. As Mid Atlantic
notes, if it was listed as a payee, the AVA Defents would have no defge for not disbursing
the funds to Mid Atlantic.

Similarly, the missing Exhibit B is also pottially relevant and prejudicial to the AVA
Defendants' position that VCI wast owed any money because the cost to complete its wa
exceeded VClI's contract balance, and, theretbege was no "lien fund." In this letter, the
parties agreed that "all sub-contractor, vendor, [Varish] labor or other bills shall not excee
monies available to complete the Project, perrvised schedule of values, attached hereto
Exhibit B." Certainly, this revised schedw®uld likely permit the Court to determine the
amount that VCI and the AVA Defendants had @died for the completion of the Project.

In support of its motion, Mid Atlanticontends that, based on the AVA Defendants
failure to produce this evidence, the Coimbdld draw an adverse inference against the AVA
Defendants.SeeDkt. No. 141-48 at 18-19. Specificaliylid Atlantic argues that "the Court
should infer that, based on the AVA Defendaniifwl/ failure to produce a copy of the exhibit
referenced in the Payment Request Lettelr the Amendment Letter that these documents
would have supported Mid Atlantic's case. Specifically, 'Exhibit A’ to the Payment Reque|
Letter would have listed a payment to Mid Autig for $175,000 earmarked in Pay App. 7R f

Line Item 6 (Building-shell) and $50,000rffi.]ine [IJtem 30 (Labor-Framing)."Id. at 19
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(citing Dkt. No. 141-16; Dkt. No. 141-21). Furthé&fid Atlantic asserts that the Court should
infer that "the 'revised schedule of valugtiehed as 'Exhibit B' to the Amendment Letter
would have shown that there was money allocidegayment to Mid Atlantic for Line Items §
and 30."1d.

Adverse inferences are appropriate where rg¢lgvant evidence is destroyed; (2) with
culpability; (3) when the defendant was undeluty to preserve the evidenc&Urgos v.
Satiety, Inc.No. 10-cv-2680, 2013 WL 801729, *6 (E.D.N.Y. Mar. 5, 2013) (citations omiti
see also Residential Funding Corp. v. DeGeorge Fin. C866 F.3d 99, 107-08 (2d Cir. 200
(discussing the requirements for adverse inferen€as}kio v. Roosevelt Union Free Sch. Dis
283 F.R.D. 102, 108 (E.D.N.Y. 2012) (samélenti v. Penn Mut. Life Ins. G&50 F. Supp.
2d 445, 452 (S.D.N.Y. 2012) (same). Gran@ndispositive motion based on an adverse
inference is an extreme remedy and should be used sparBggyDahoda v. John Deere Co.
216 Fed. Appx. 124, 125 (2d Cir. 200West v. Goodyear Tire & Rubber Ct67 F.3d 776,
779 (2d Cir. 1999)Arista Records LLC v. Usenet.com, |r@08 F. Supp. 2d 409, 442
(S.D.N.Y. 2009). It can be appropriate when faath and willfulness is demonstrated and th
is no other remedy availabl&ee Dahoda216 Fed. Appx. at 125 (citation omitted).

In the present matter, the Court finds itppeopriate to grant Mid Atlantic's motion for
summary judgment based on an adverse infereQcestions exist as to the culpability of Mr.

Patel in failing to produce this evidence. Furtlesser sanctions exist that would cure the

potential prejudice to Mid Atlantic, such as insting the jury that they are entitled to draw an

adverse inference against the AVA Defendantsdaseheir failure to produce and/or preser
this evidence.See Dahoda216 Fed. Appx. at 126 (findingahthe district court erred in

granting a motion for summary judgment basadpoliation of evidence when other lesser
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sanctions were available, including an adverse inference charge). Because the evidencs

before

the Court fails to otherwise demonstrate what amount, if any, Mid Atlantic was owed at the time

when AVA Realty/Patel became fiduciaries of the trust funds, summary judgment is
inappropriate at this time.

Accordingly, the Court denies the partigsdtions for summary judgment as to the
twelfth and fourteenth causes of action.

F. Thirteenth Cause of Action

In its thirteenth cause of action, Midlantic seeks an accounting of trust fun&ee
Dkt. No. 69 at {{ 133-37. In their motiom Bummary judgment, the AVA Defendants conte|
that this claim fails as a matter of law "[s]JenAVA Realty did not owe a fiduciary duty to the
Plaintiff under Article 3-A, it also did not owseduty to account for the trust fund[ ] assets in
possession of VCI." Dkt. No. 140-54 at 24.

Having found that AVA Realty owed Mid Atlantic a fiduciary duty once it took over
responsibility for paying VCI's subcontracipthe AVA Defendants' motion for summary
judgment is denied.

In Mid Atlantic's motion for summary judgmerit asserts in its conclusion that it is
entitled to summary judgment on its thirteeo#tuse of action seeking an accountigeDKkt.
No. 141-48 at 30. Mid Atlantic fails to specifiygaddress this cause of action at any point i
its discussion. Accordingly, the Court declines to grant Mid Atlantic's motion for summary
judgment as to the thirteenth cause of action.

G. Fifteenth Cause of Action
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In its fifteenth cause of action, Mid Atlao asserts a claim for fraudulent conveyance
under Sections 274 and 276 of the New York Debhd Creditor Law, claiming that the AVA
Defendants and Patel conveyed the Property tdHg8Bitality without fair consideration, whig

left the AVA Defendants with unreasonably small capital to conduct its business and satis

debts. SeeDkt. No. 69 at {1 152-164. The AVA Defemts contend that this claim should bg

dismissed because it is bdsen a typographical errolSeeDkt. No. 140-54 at 24. Specifically}
the AVA Defendants claim that this cause di@tis premised on Mid Atlantic's mistaken
belief that AVA Realty sold the Property to 359 Hospitality for "only $772,000."They
contend that "[t]here is no evidence in the rddo suggest that AVA Realty sold the propert)
to 359 Hospitality for $772,000, except for the Tompkins County Clerk Recording Page o
Warranty Deed, [Exhibit F], showing that the transfer amount for the property was
$772,500.00."ld.

New York's Debtor and Creditor Law ("DCL"identifies several situations involving
‘constructive fraud,' in which a transfer made without fair consideration constitutes a fraugd
conveyance, regardless of the intent of the transfetorte Sharp Intern. Corp403 F.3d 43,
53 (2d Cir. 2005) (quotation omitted). "UndeetBCL, a conveyance by a debtor is deemeq
constructively fraudulent if it is madeithout 'fair consideration,’ andher alia) if one of the
following conditions is met: (i) the transferorirsolvent or will be rendered insolvent by the
transfer in question, DCL § 273; (ii) the transifels engaged in or is about to engage in a
business transaction for which its remagproperty constitutes unreasonably small capital,
DCL § 274; or (iii) the transferor believes thiawvill incur debt beyond its ability to pay, DCL

275." 1d.
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In the present matter, the Court finds that the AVA Defendants' motion for summainy
judgment must be denied. The Lender's recsindsv that the appraised value of the property
was $17,100,000.00 and Mr. Patel acknowledged that, after the transfer of title to the hote
property to 359 Hospitality, AVA Realty had nssats and no longer engaged in any businegs
other than defending this litigatiorseeDkt. No. 148-19 at 2; Dkt. No. 141-7 at 12-13. FurtHer,
Mr. Patel owns and controls both AVA Readtyd 359 Hospitality. As such, the Court finds
that questions of fact exist as to whether ¢bnsideration was fair, whether AVA Realty was
rendered insolvent, and whether the tranigfiefAVA Realty with unreasonably little capital.
H. Sixteenth Cause of Action

In its sixteenth cause of action, Mid Atlanéisserts a claim for collusive conveyance.
their motion for summary judgment, the AVA f@adants contend th#itis claim should be
dismissed because AVA Realty "took all the stepsessary to ensure that, if Plaintiff's
mechanic's lien was valid, that Plaintiff wouldead out of the contingency fund created for
that purpose.” Dkt. No. 140-54 at 27.

Section 7 of New York's Lien Law states as follows:

Any payment by the owner, coattor or subcontractor upon a
contract for the improvement of real property, made prior to the
time when, by the terms of the contract, such payment becomes
due, for the purpose of avoiding thevisions of this article, shall

be of no effect as against the lien of a subcontractor, laborer, or
materialman under such contramigated before such payment
actually becomes due. A conveyance, mortgage, lien or
incumbrance made by an owner of real property, for the purpose of
avoiding the provisions of this article, with the knowledge or
privity of the person to whom the conveyance is made or in whose
favor the mortgage, lien or incumbrance is created, shall be void
and of no effect as against a claim on account of the improvement
of such real property, existing at the time of the making of the

conveyance or the creation of such mortgage, lien or incumbrance.
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N.Y. Lien Law 8 7.

As Mid Atlantic correctly contends, questis of fact preclude summary judgment as {
this claim. The conveyance of title from AVA Realty to 359 Hospitality, followed by 359
Hospitality's making of a mortgage on theperty in the amount of $11,000,000.00, raises

guestions of fact as to whether the tranefditle and mortgage was made for the purpose of

evading Mid Atlantic's lien, as alleged in th@mplaint. Moreover, as to the AVA Defendant$

claim that they took steps to ensure that if Mtthntic's lien is valid it would be paid from a
"contingency fund,"” there is no evidence shayvihat such a fund, if created, is still in
existence.SeeDkt. No. 148 at § 132.

Accordingly, the Court denies the AVA Dei@gants' motion seeking dismissal of Mid
Atlantic's sixteenth cause of action.

IV. CONCLUSION

After carefully reviewing the entire recordtims matter, the parties' submissions and
applicable law, and for the reasons set forth above, the Court hereby

ORDERS that Mid Atlantic's request to strikke Varish Certification and both Varish
Declarations i$SRANTED ; and the Court further

ORDERS that the parties' letter motions seeking to further address Mid Atlantic's
request is strike (Dkt. Nos. 159 & 160) &ENIED as moot; and the Court further

ORDERS that the parties' cross-motions for summary judgment (Dkt. Nos. 140 & 1

areDENIED ; and the Court further
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ORDERS that the Clerk of the Court shall serve a copy of this Memorandum-Decis
and Order on the parties in accande with the Local Rules.

IT1S SO ORDERED.

Dated: March 29, 2018 ’%%y ’é i __)
o

Albany, New York Mae A. D'Agostin
U.S. District Judge
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