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THERESE WILEY DANCKS , United States Magistrate Judge

MEMORANDUM DECISION AND ORDER

Plaintiff Venus McAllister brings this action pursuant to 42 U.S.C. § 4Q5(t)e Social

Security Act (“SSA”), claiming that the Commission of Social Security (h@ossioner”),
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improperly denied her application for Supplemental Security in6&%#”) and disability
benefits. (Dkt. No. 1.)This case has proceeded in accordance with General Order 18 of this
Court which sets forth procedures to be followed when appealing a denial of ScoiySe
Benefits. Both partieBave filed briefs. Oral argument was not hear®ursuant to 28 U.S.C. §
636(c), the parties have consented to the disposititinsocase by a United States Magistrate
Judge. (Dkt. No. 13.For the reaons discussed belgthe Court affirmshedecision of the
Commissioneand the Complaint (Dkt. No) 1s dismissed.
l. BACKGROUND AND PROCEDURAL HISTORY

Plaintiff wasborn on October 16, 1978Administrative Transcript at 4592) She
graduated high school and attended one year of college. (T. aPintiff completed a
medicalassisant trainingprogram in 20081d. Shelives with ter five children.ld. Plaintiff
previously worked as eustomer service representatimeanufacturing laborer, hotel
housekeeperashier, and selfemployed evenplanner for private partieqT. at43, 231.) At
the time of the hearing, shveas working partime as éhousekeeper at a Holiday In(iI. at 46)
Plaintiff's alleged dsability consists of left shoulder pain, tingling, and numbness, asthma, and
back pain. (T. at 50, 230.)

On April 20, 2012, Plaintiff protectively applied fdisability insurance benefits and SSI,
alleging disability commencinDecember 5, 2011. (T. at 181-1pPlaintiff’'s applications
were initially denied, after which she timely requested a hearing bafofelministrative Law

Judge (“ALJ"). (T. at 69-86, 97-98.)

1 Plaintiff's letter motion (Dkt. No. 14), requesting permission to file a reply, wigs granted
and the reply brief (Dkt. 14) wasconsidered. (Dkt. No. 15.)

2 The Administrative Transcript is found at Dkt. No. 9ta@ons to the Administrative
Transcript will be referenced as “T.” and the Battamped page numbers as set forth therein
will be used rather than the numbers assigned by the’€QM/ECF electronic filing system.
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OnAugust 1, 2013, a hearing was held before ALJ F. Patrick Flanagan. (T. af) 36-68
Plaintiff was represented by counsé&l. OnOctober 2, 2013ALJ Patrick issued aritten
decision findingPlaintiff not disabled under tH&SA. (T.at 11:22.) OnOctober 30, 2014he
Appeals Council denied Pldiff's request for review, renderg the ALJ’sdecision the finia
decision of the Commissione(T. at1-3.) Plaintiff timely commenced this action on December
10, 2014. (Dkt. No. 1.)

Il. APPLICABLE LAW
A. Standard for Benefits
To be considered disabled, a plaintiff seeking disability insuraemefits or SSI
disability benefits must establish that he or she is “unable to engage in atgnsabgainful
activity by reason of any medicallgttrminable physical or mental impairment which can be
expected to result in death or which has lasted or can be expected to last for a contimmuobus pe
of not less than twelve months.” 42 U.S.C. § 1382c(a)(3)(A) (ROmbaddition, the plaintiff's
physical or mental impairment or impairments [must be] of such
severity that he is not only unable to do his previous work but
cannot, considering his age, education, and work experience,
engage in any other kind of substantial gainful work which exists
in the national economy, regardless of whether such work exists in
the immediate area in which he lives, or Wiee a specific job
vacancy exists for him, or whether he would be hired if he applied
for work.

42 U.S.C8 1382c(a)(3)(B).

Acting pursuant to its atutory rulemaking authority, 42 U.S.C. § 405(A), 8fA
promulgated regulations establishing a fstep sequential evaluation process to determine

disability. 20 C.F.R. 8§ 416.920(a)(4) (2015). Under that five-step sequential evaluation process,

the decisiormaker determines:



(1) whether the claimant is cumty engaged in substantial gainful
activity; (2) whether the claimant has a severe impairment or
combination of impairments; (3) whether the impairment meets or
equals the severity of the specified impairments in the Listing of
impairments; (4) based orf'r@sidual functional capacity”
assessment, whether the claimant can perform any of his or her
past relevant work despite the impairment; and (5) whether there
are significant numbers of jobs in the national economy that the
claimant can perform given tlbaimant’s residual functional
capacity, age, education, and work experience.
Mcintyre v. Colvin 758 F.3d 146, 150 (2d Cir. 2014)f at any step a finding of disability or
non-disability can be made, the SSA will not review the claim furthBatnhart v. Thomas
540 U.S. 20, 24 (2003).

The plaintiffclaimant bears the burden of proof regarding the first four stepisler v.
Astrue 546 F.3d 260, 265 (2d Cir. 2008) (quotipgrez v. Chater77 F.3d 41, 46 (2d Cir.
1996)). If the plaintiff-claimantmeets his or her burden of proof, the burden shifts to the
defendantCommissioner at the fifth step to prove that the plaistdfmant is capable of
working. Id.

B. Scope of Review

In reviewing a final decision of the Commissioner, a court mustrdeterwhether the
correct legal standards were applied and whether substantial evidence singpadetssion.
Featherly v. Astrue793 F. Supp. 2d 627, 630 (W.D.N.Y. 2011) (citations omittedado v.
Sullivan 805 F. Supp. 147, 153 (S.D.N.Y. 1992) (@tdohnson v. Bowe817 F.2d 983, 985
(2d Cir. 1987)). A reviewing court may not affirm an ALJ’s decision if it reasorddnlypts
whether the proper legal standards were applied, even if the decision appeargobed by
substantial evidencelohrson 817 F.2d at 986.

A court’s factual review of the Commissioner’s final decision is limited to the

determination of whether there is substantial evidence in the record to supporigionder2



U.S.C. § 405(g) (20)5Rivera v. Sullivan923 F.2d 964, 967 (2d Cir. 1991An ALJ must set
forth the crucial factors justifying his findings with sufficient specifi¢gyallow a court to
determine whether substantial evidence supports the decRaat.v. Barnhart717 F. Supp. 2d
241, 248 (N.D.N.Y. 20105 Ferraris v. Heckley 728 F.2d 582, 587 (2d Cir. 1984Substantial
evidence has been defined as ‘such relevant evidence as a reasonable mind might accept as
adequate to support a conclusionWilliams ex rel. Williams v. BoweB859 F.2d 255, 258 (2d
Cir. 1988) (citations omitted)lt must be “more than a mere scintilla” of evidence scattered
throughout the administrative recorBeatherly 793 F. Supp. 2d at 63Rjchardson v. Perales
402 U.S. 389, 401 (1971) (quoti@pnsol. Edison Co. v. NRB, 30 U.S. 197, 229 (1938)).

“To determine on appeal whether an ALJ’s findings are supported by substantial
evidence, a reviewing court considers the whole record, examining the evidendeoth sides,
because an analysis of the substantiality of the evidence must also includeithatetracts
from its weight.” Williams, 859 F.2d at 258 (citations omitted). If supported by substantial
evidence, the ALJ’s findings must be sustained “even where substantial evidensepmpary
the plaintiff's positions and despite that the court’s independent analysis of the euidaync
differ from the [ALJ’s].” Rosad9 805 F. Supp. at 153. A reviewing court cannot substitute its
interpretation of the administrative record for that of the Commissioner if¢bedreontains
substantial support for the ALJ’s decisidRutherford v. Schweike685 F.2d 60, 62 (2d Cir.

1982).

3 0n Lexis, this published opinion is separated into two documents. The first iRbté¢o.

Barnhart 717 F.Supp.2d 241, 2010 U.S. Dist., LEXIS 55442 (N.D.N.. June 7, 2010). It includes
only the district judge’s short decision adopting the magistrate judgesst @nd

recommendation. The second is titRdat v. Comm’r of Soc. Se€17 F.Supp.2d 241, 2010

U.S. Dist. LEXIS 55442 (N.D.N.Y. June 7, 2010). It includes only the magistrate judge’s repor
and recommendation. Westlaw includes both the district court judge’s decision and the
magistrate judge’s report and recommendation in one documentRabed/. Barnhart717 F.

Supp. 2d 241 (N.D.N.Y. 2010)The Court has used the title listed by Westlaw.
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. THE ALJ'S DECISION

The ALJfound that Plaintiff met the insured status requirements of the S8égth June
30, 2016, and that she had not engaged in substantial gaatifuty sinceDecember 5, 2011,
the alleged onset date of disabilfty(T. at 13.) Based upon the “documented medical evidence
of record, which consists of clinical and diagnostic findings,” the ALJ deterntiag¢dPlaintif
hadthe followingseverampairmentsieft shoulder labral tear status post November 22, 2010,
and August 2, 2012, surgeries, lumbar strain/sprain, and mild degenerative disc disease of the
cervical spine with disc bulging. (T. at.J4However, he found that Plaintiff did not haae
impairment or combination of impairments that meets or medically equals the seventyaf
the listed impairments in 20 C.F.R. Part 404, Subpart P, Appendix 1. (T) altbALJInext
determined that Plaintiff hademesidual functional capacityRFC’) to perform lightwork as
defined in 20 C.F.R. 88 404.15®y and 416.967(b) and coutatcasionally reach overhea(i.
at 15.) The ALJ ultimately found that Plaintiff could perform her past relevant wak a
customer service representative within her RFC and thus determined Pleastifiot disabled
within the meaning of the SSA. (T. at 212
V. THE PARTIES’ CONTENTIONS

Plaintiff argues that thBRFC was unsupported by substantial evidence be¢hudee
ALJ erred by rejecting athedical opinions of record, thereby substituting his own opifdon

competent medical opinion, a®) the credibility analysis was incorrect. (Dkt. No. 10.)

4 Plaintiff's net earnings from sefmployment during 2012, as a private party plamvese
$9,876.00, which is “just undesubstantial gainful activity. (T. at 14.) Plaintiff testified that
she arrangedt least two parties per month, devoting approximately sixty hours per todhth
endeavor. (T. at 44.) Plaintiff also reported working fifteen to twenty-four hoursged asa
housekeeper attoliday Inn in 2013. (T. at 46.)
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Defendant arguethat the ALJ’s decision applied the correct legal standards and is supported by
substantial evidence, and thus should be affirmed. (Dkt. No. 11.)
V. ANALYSIS

A. The Medical Evidence

Plaintiff received treatment from August 2004 to July 28tlBourdes Center for Family
Healthmainly throughtwo primary providersPhysicianAssistantThomas Burkert (“PA
Burkert”) andPhysician Assistant Patricia Vincent (“PA Vincent(T. at 317-381, 532-579.)
PA Burkert and PA Vincent generally followed Plainfdf asthma, acndéow back painand left
shoulder pain. (T. at 328-81, 532-)/®n October 22, 2008, Plaintiff was involvedan
automobileaccident.(T. at 298.) 8e was taketo Wilson Memorial Regional Medical Center
in Johnson Cyit, New York, and waassessed withlow back strain and contusion of théeft
shoulder. (T. at 298-99.) X-rays of Plaintiff's lumbar spine and left shoulder wereveegdt.
at 299, 302.)She was prescribed a pain medicati@h. at 299.)

On October 30, 200@aintiff preented to PA Burke for follow up. (T. at 354.) On
examination, Plaintiff's extremities were normal bilaterally and equal in strefdy Shehad
some pain on palpain of paravertebral musculature in thenbosacral areald. She reported
that henntermittentlow back pain was improvingd. She was advised to take warm soaks to
the affected i@a, and was continued on pain medicatiteh. PA Burkert assessed Plaintiff with
a low back strain and a resolved contusion left shoulderOn January 9, 2009, Piiiff
continued to complain of low bagain but her left shouler was resolved in terms of paigrT.
at 352.) As a precaution, PA Burkert ordered a MRI and requested an orthopedic consultation.

Id.



Plaintiff was examinedy Helen Harris, RPA-C'PA Harris”) of Tier Orthopedic
Associates, P.Con January 14, 2009. (T. at 304.) PA Harris noted that Plaintiff ambulated on
her own accord, and there was no evidence of limpithg.On examination, she had good motor
function distally, no peroneal muscle weakness, and no sensation ddficlithe MRI of
Plaintiff's lumbar spine was norma(T. at 302.) PA Harris recommended physicaétapy. (T.
at 303.) Plaintiff retumed on February 11, 200€mplaining of low back paimadiaing to her
knees.Id. Plaintiff denied chronic numbness, but stated that she occasionally had some
numbnesslid. She had intact deep tendon reflarxd no sensation deficit distally bilaterally in
her legs.ld. She had good range of motionhefrknees, ankles, and hipgl. She hagdome
limited reproducible low lumbar painld. PA Harris noted that she had not found anything on
examnationnor on testing that could explain or help Plaintiff's pdlith.

On April 2, 2009, PA Burkert referred Plaintiff for a neurological evaluation. t(349.)
On April 28, 2009, Plaintifivasexamined by Sowbhagyna L. Sonthineni, M.D., of Broome
Neurosciences. (T. at 3d8.) Plaintiff complained of back pain and pain shooting down into
her legs. (T. at 308.pnexamination, she had full range of motion of the cervical spine and no
paraspinal musclepasns werenoted. (T. at 309.) Her “shoulder shrug” was intact, bilaterally.
(T. at 310.) She had 5/5 strength in all extremities. (T. at 310.) Her gait aod stere
normal. Id. Plaintiff was diagnosed as having a lumbar strain and sprain. (T. at 307.) On May
18, 2009, an electromyography (‘EMG”) and nerve conduction stidig$”) of Plaintiff's
lower extremities were normal and showed no evidence of@mppathy or lumbosacral
radiculopathy. (T. at 313.)

On November 4, 2009, Plaintiff returned to her primary care providewas@&xamined

by PA Vincent. (T. at 345.) Plaintiff was assessed with lumbar strain and gitfaipossible



radiculopathy.ld. Plaintiff wasprescribed a muscle relaxand was insticted to take
Ibuprofen. Id. She wato return in a few weeks to discuss further pain managengknt.

Six months later, on April 21, 2010, Plaintiff presented to PA Vincent complainiedf of
shoulder pain and left knee pain. (T. at 343.) She reported some tingling and numbness down
her left arm.ld. On examination, her left shoulder had good range of motion satiné pain”
in the extremity.ld. She had good pulses bilaterallg. Her grips were equal bilaterallyd.

She had good range of motion above the elblolv.She had tenderness over the left kride.
She was advised to start physical theralgly. Plaintiff followedup on May 12, 2010, and stated
that she had been going to physical therapy twice a wdekShe feltsome improvement,
although she was still uncomfortabliel. Examination of her left shoulder showed adequate
range of motion with painld. Her grip strength wasqual bilaterally.ld. PA Vincent
recommended continuing physical therapy and following up in four to six wégkks.

Four months later, on September 2, 2010, Plaintiff returned, complaining of shoulder and
knee pain (T. at 339.) On examination, her left shoulder had tenderness in the p@staior
and the upper arm, with good range of motion of the shoulder, elbow, andldrister grip
was slightly decreased on the left compared to the right.

OnOctober 14, 2010, Plaintifeporteda pinching and stabbing sensation. (T. at 337.)
Shereported taking Motrinvithout any relief.ld. She denied numbness or tingling in her hand.
Id. Plaintiff was presribed pain medicatigrand instructed to ice and heat her shouldtbr.

On October 27, 2010, Plaintiff presented to Dr. Brosnan of Tier Orthopedic Associates,
P.C., for evaluation of her left shoulder. (T. at 413r) examinationPlaintiff's supraspinatus
strengthwas5/5, and heexternal rotation strengthias5/5. Id. He noted that her shoulder x-

rays were'unremarkablé. Id. The October 29, 2010, MRI of Plaint#ffleft shoulder showed



partial separation of the posteroinferior glenoid labrum, but the remainingrafas intat and
the study showed no evidence of discrete partial thickness or full thickndss cofatear. (T.
at 364.) Plaintiff was diagnosed with a posterior labral tear of the left shonllsubacromial
bursitis. (T. at 413.)

On November 22, 2010, Plaintiff underwent left shoulder glenohumeral arthroscopy,
posterior labral repaiand subacromial bursectomy. (T. at 420.) Plaintiff returned to Dr.
Brosnan for followdp examinatiosa on November 30, 2010, December 16, 2010, January 1,
2011, January 21, 2011, February 25, 2011, April 8, 2011, May 20, 2011, and July 1, 2011. (T.
422-429.) Dr. Brosnan authorized Plaintiff to return to wasla customer service representative
onDecember 172010. (T. at 423.)The excounter notes reflect that from December 2010
through July 2011, Plaintifvasattending physical therapy and working. (T. at 423-429.) On
July 7, 2011, Plaintifé supraspinatus strength was 5/5, and external rotation was 5/5. (T. at
429.) She had rd discomfort with impingement sign and had some discomfort with the cross
arm adduction testld. At that time, she had completed physical therapy, and was advised to
follow a home exercise progrand. Dr. Brosnan prescribed pain medicatidd. From July 7,
2011, through May 11, 2012, Plaintiff did not seek medical treatment for her left shoulder.

OnMay 11, 2012, Plaintiff presented to PA Vincent, complaining of left shoulder pain
“for years.” (T. at 560.)Shereported that physical therapy in the past seemed to lelshe
denied any numbness or tingling in her fingers, although she reported that her hand up to her
elbow did not feel normalld. Examination oher keft shoulder showed decreased range of
motion in all directios. Id. She had good grgtrengthbilaterally. Id. She had good capillary
refill in all fingers. 1d. She was referred back to Dr. Brosnan for evaluationPA Vincent

prescribedpain medication.ld.
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Dr. Brosnan examined Plaintiff on May 25, 2012. (T. at 547.) Plaintiff reptiréed
over the past eight months, she had developed increasing discomfort and burning in her left
shoulder.Id. On examination, her external rotation strength was 5/5, and supraspinatus strength
was 5/5.1d. She had pain with the impingement sign, and mild discomfort with the @noss-
adduction testld. Newx-rays were obtained, which weaigain“unremarkable.”ld. Plaintiff
was diagnosed with recurrent bursitis left shoulddr. She was offered a steroid injectidd.

On June 20, 2012, Plaintiff returned to PA Vincent complaining of acne and left shoulder
pain. (T. at 559.) She reported that the arftammatory medicatiomas not working.Id.

On Jwne 22, 2012, Plaintiff treated with Dr. Brosnan and continued to compléeft of
shouldemain (T. at 508.) The June 27, 2012, MRI of Plaintiff’'s shoulder depicted an intact
rotator cuff, some edema over theromioclaviculajoint, some strain of the subscapularis
muscle, ancho recurrent labral tear or new tedT.. at 509-10.)

On July 3, 2012, Dr. Brosnan reviewed the MRI, and diagnosed Plaintiffeftith
shoulder impingement. (T. at 512.) On August 2, 2012, Plaintiff undeedeftitshoulder
arthroscopic doacromial decompressior{T. at 543-44.) The August 14, 2012, shouldesy-
showed “satisfactory decompression and MumfrdT. at 542.)Dr. Brosnan’sSeptember 18,
2012, and October 23, 2012, progress notes indicatlatiff was“work status unable.” (T.
at 540, 541.) On both dates, her external rotation strength waki5/She was instructed to

continue formal physical therapy, and she mascribed pain medicatiord.

> The Mumford preedure, also known as distal clavicle excision or distal clavicle resection, is a
medical operation performed to ameliorate shoulder pain and discomfortisngxhe distal
(lateral) end of the clavicle. (Dkt. No. 11 at 6 n.2.)
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On November 27, 2012, Plaintiff complained of pain and numbness into the hand. (T. at
539.) Dr. Brosnan ordered an EMG and NCS of Plaintiff's left upper extremity, which were
normal. Id. (T. at 519, 537.She was to follow a home exercise program.

OnFebruary 19, 2013, Dr. Brosnan diagnosed Plaintiff with left shoulder rotator cuff
tendonitis. (T. at 538.) On examination, Plaintiff's external rotation strengtibisaand
supraspinatus strength 5/Bl. She had a negativiénel’s sign (tingling sesation) over the
wrist and elbow.ld. Dr. Brosnan reviewed tHi2ecembef012 EMG and NCS, and noted that
there was naignificant abnormality in the left upper extremityl. Dr. Brosnan prescribex
pain medication.d. Plaintiff was given &slip” limiting her to three, eight hour shifts per week.
Id. She was to return on an as needed bédis.

On March 5, 2013, Plaintiff presentexithe emergency room complaining of left
shoulder pain. (T. at 471.) Emergency personnel reptiréedPlainiff “works as a home health
aide and feels like she may have pulled her left shouldge lifting a patient.” Id. Plaintiff
hadmild to moderatgain that wasrestricting her range of motionfd. At that time, she
denied any numbness or weakness or paresthesias in her left upper extcemitye encounter
note indicatedhat “she is not looking for anything more than just toffefrom work . . .
because . . . [she] feels like she cannot do any heaving lifting, like moving patcmtd ahile
she is in acute pain.ld. On examination, there was anterior left sheutdnderness with no
evidence of any soft tissue swelling or ederth. There was no rash or crepitud. Plaintiff's
range of motion, howevewas “significantly limited,” especially on external rotation and
abduction of the shouldetd. Her neurovascular structures were distally intétt. The
remainder of the physical examination was within normal limds. Plantiff was assessed with

chronic left shouldr pain. (T. at 472.) After being furnished pain medicati®iaintiff left the
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emergency room in improved condition, and was given three days “off duty” from work, and
instructed to follow up with Dr. Brosnan and PA Vinceld.

On May 22, 2013, Plaintiff presented to Dr. Brosnan complaining of pain in the left
shoulder, radiatingown herarm. (T. at 525.) On examination, Plaintiff's external rotation
strength was 5/5, and supraspinatus strength waddg/5he had 50 degrees of rotation of the
neck bilaterally anther motor strength was 5/5 in biceps/triceps, wrist flexors, wrist extensors,
and interosseild. Sensation was intact, and Plaintiff's deep tendon reflexes were symmetric.
Id. X-rays were obtained of the cervical spine and no significant abnormaléresnoted.ld.

On June 18, 2013, Dr. Brosnan diagnosethBtbwith degenerative disc disease
cervical spine and status post left shoulder decompression with rotator cuff texxd@nitat
532.) She was prescribed pain medicatiwh. There are no other records from Dr. Broshan and
he did not provide a medical source statement.

On July 31, 2013, Plaintiff presented to PA Vincent. (T. 5588 reported that Dr.
Brosnan fets her work partime at the Holiday Inn doing housekeepindd: The encounter
note states thdshe has no lifting restrictions, however, the patient feels she needs them ... ."
Id. She denied any numbness or tingling in her haldisShe rated her pain at a six on a scale
of zero to ten, and reported that her level of pgoncally ranges from five to teon any given
day. Id. On examination, the range of motion in the shoulder was gostigased in all
direction. Id. She was unable to “get it up over her hedd.” She had some pain on rotation of
the arm bilaterally.ld. She had tenderness over the anterior and lateral part of her shaader.
No musclespasms were notedd. She hadanild cervical tenderness witlood range of motion

of the neck.ld. She was instructed to follow up with the orthopedistRAd/incent PA
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Vincent indicatedhat Plaintiff was'going to work with [her orthopedisgn limitations as far as
lifting goes on the job."ld.

1. PA Vincent's Questionnaire

PA Vincent submitted a “Questionnaire” for the time period April 21, 2010, through July
31, 2013 (T. at530-31.) Although she had not seen Plaintiff since June 20, 2012, two months
before her second surgery, PA Vincent opined that Plaintiff required more than onete-
rest period per hour, she would miss more than four days of work per month because of the pain,
she could sit for four hours out of an eight-hour workday, that she should change positions
between sitting and standing every thirty minutes, that she could stand/wsitk fimurs out of
an eighthour day, and that she could not lift any weight. (T. at 530-BbJyever,handwritten
next to the weight limitatior?A Vincent indicated that “[t]hishould be determined by Ortho—
Dr. Brosnan.” (T. at 531.)

PA Vincent also opied that the effect of pain and/or side effects of medicatarid
cause moderate limitation in Plaintiff's concentration and abiditya sustained work pacgT.
at 530.) PA Vincent reportetat Plaintiff was taking Ultram, which causes sedagiot
fatigue. (T. at531.)

2. Dr. Magurno’s Consultative Examination

At the request of the CommissionBtaintiff was examined by internal medicine
consultant Dr. Magurno on June 5, 2012. (T. at 430.) Plaintiff reported injuring her left arm in a
motor vehicle accident in 2008d. She had surgery in November, 2016. She stated that she

had physical therapy, both before and after the 2010 surgery, which did nolchef§he had a

® Previously, thévledical Source Statemesgnt to PA Vincentvas returned blank, with a
notation that Plaintiff's last examination was November 4, 2010, Plaintiff wegguiar with
appointments, and that she had not been seen in over eighteen months. (T. at 317.)
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cortisone injection on May 25, 2012, which also did not h&dp.However, she reported that
heating pad and medication do helpd. She described her base line pain levels at 8/10 and she
reported numbness in her left arm and fingéds. She reported inflammation in the left
shoulder.Id. She stated she could not perform household duties, and was unable to lift her
daughter.ld. Plaintiff stated that her children do the cooking, cleaning, and laundry. (T. at
431.) However, she could grocery shop twice a month, and performed daily childdcaBhe
showeredand dressedix times a weekld. She reported watching television and listening to

the radio.Id. Plaintiff denied low back pain problems. (T. at 430.)

Dr. Magurno noted that Plaintiff was in no acute distréds.Her gait was normal,
except thetabsent swing of the left arm.ld. Plaintiff could walk on heels and toes with
difficulty, her squat was 1/3, and her stance was norfdal She used no assistive devices, and
needed no help changing for the examination, although she did not remove hetdocks.
Plaintiff nee@dno help getting on and off of the examination talde. She was able to rise
from a chair without difficulty.Id.

On examination, Plaintif cervical spine showed full flexion, extension, lateral flexion
60 degreesilaterally, and full rotary movement bilaterally. (T. at 432.) Plaintiff's lam&pine
showed flexion 50 degrees, full extension, lateral flexion bilaterally, and fatyrotovement
bilaterally. 1d. The straightegraise test was negative bilatéyalld. She had full range of
motion in her right shoulderd. Plaintiff's left shoulder had forward elevation 50 degrees,
abduction 30 degrees, adduction 0 degrees, and external rotation 25 diejréeternal
rotation was declinedld. On theeft shoulder, Plaintifivas tender to very light touch on the
deltoid and over the anterior clavicle aréd. She had full range of motion of the right elbow

and forearm.ld. Her left elbow had flexion to 80 degrewsile pronation and supination were
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full. Id. She had full range of motion of the right writd. Her left wrist had dorsiflexion and
palmar flexion ta30 degrees, while radial and ulnar deviation were 10 degléesShe had full
range of motion in hips, knees, and ankles, bilateradly. There was no evident subluxation,
contractures, ankyloses, or thickenirid. Her joints were stabldd. There was no redness,

heat, swelling, or effusionid.

Plaintiff's deep tendon reflexes were physiologic and equal in upper and lower
extremities.ld. On the right upper extremity and bilateral lower extremities, there was no
sensory deficit notedld. On the left upper extremity, there was no sensation to light touch to
the mid forearm and proximal this, she only felt something at the medial elbow and lateral
arm. (T. at 432-33.) Strength in hemer extremitieand right upper extremity was 5/5. (T. at
433.) Plaintiff declined left upper extremity biceps and triceps teskthgWrist dorsiflexion
was 4/5. Id. There was no cyanosis, clubbing, or edefda.Pulses were physiologic and
equal. Id. There was no significant varicosities or trophic changgs.There was no evidence
of muscle atrophyld.

On examination of Plaintiff'sihe motoractivity, the thumb to finger dexterity on the
right was intact.ld. Plaintiff reported that she was unable to do this on theltkftHer grp
strength was 5/5 on the right and 3/5 on the left (hot making a complete fist aroundeh® .fing
Id. Finger flexionon the right was 5/5 and on the left was 3th. Finger abduction on the right
was 5/5 and 4/5 on the leftd. She had difficulty using a zipper and a button on the left, and
had difficulty tying a bow.Id.

Dr. Magurno diagnosed Plaintiff with status post injury and subsequent surgery on the
left shoulder and asthmad. Dr. Magurno did not review anyiagnostictesting results|d.

Her prognosis was stabléd. Dr. Magurno opined that there weig marked limitatios for

16



left-sided reaching, pushing, and pulling as well as lifting, carrying, and squé#jngpderate
limitations for bending; (3) rrked limitations for lefsided graspingand (4)moderate to
markedlimitationsfor left-sided fine matr activities. Id. Dr. Magurno stated that no other
limitations were observedd.

B. Opinion Evidence andthe RFC Determination

A claimant’'s RFC is the moshe can do despite her limitations. 20 C.F.R. 88
404.1545(a)(}, 416.945(a)(1). Ordinarily, RFC is the individual’s maximum remaining ability
to do sustained work activities in an ordinary work setting on a regular and continus)gabdsi
the RFC assessment must include a discussion of the individual’s abilities on ithatbas
regular and continuing basis means eight hours a day, for five days a week, orvaleequi
work schedule.Pardee v. Astrues31 F. Supp. 2d 200, 210 (N.D.N.Y. 2009) (citmglville v.
Apfel 198 F.3d 45, 42 (2d Cir. 1999) (quotations oeai}).

It is the ALJ’s job to determine a claimant’'s RFC, and not to simply agree with a
physician’s opinion. 20 C.F.R. 88 404.1546(c), 416.946(c). In determining RFC, the ALJ can
consider a variety of factors including a treating physician’s or examamysgjcian’s
observations of limitations, the claimant’s subjective allegations of pain, phgsid mental
abilities, as well as the limiting effects of all impairments even those not deemed s2¥ere
C.F.R. 88 404.1454(a), 416.945(a). Age, education, past work experience, and transferability of
skills are vocational factors to be considerdthrtone v. Apfel70 F. Supp. 2d 145, 150
(N.D.N.Y. 1999). Physical abilities are determined by evaluation of exertoalal
nonexertional limitations. Exertional limitations include claimant’s ability to wadinds lift,
carry, push, pull, reach, and handle. 20 C.F.R. 88 404.1569a(b), 416.969a(b). Nonexertional

limitations include mental impairments and difficulty performing the manipulative ornabstu
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functions of some work such as reaching, handling, stooping, climbing, crawling, or crouching.
20 C.F.R. 88 404.1569a(c), 416.969a(c).

The ALJ“is not required to accept the claimant’s subjective complaints without question;
he may exercise discretionweighing the credibility of the claimant’s testimony in light of the
other evidence in the recordGenier v. Astrug606 F.3d 46, 49 (2d Cir. 2010). Once the ALJ
has resolved a claimant’s complaints of pain, he can then evaluate exertional axenomal
limitations. Lewis v. Apfel62 F. Supp. 2d 648, 658 (N.D.N.Y. 1999).

The RFC can only be established when there is substantial evidence of eachl physi
requirement listed in the regulationd/hittaker v. Comm’r of Soc. Se807 F. Supp. 2d 430,

440 (N.D.N.Y. 2004) (citation omitted). “In assessing RFC, the ALJ’s findings mustystiee
functions a plaintiff is capable of performing; conclusory statementsdiegahe plaintiff's
capacities are not sufficiehtRoat 717 F. Supp. 2dt267 (citation omitted)."RFC is then used
to determine the particular types of work a claimant may be able to péerfavimttaker 717 F.
Supp. 2d at 440.

As set forth above, the ALJ found that Plaintiff retained the RFC to perform lagktas
defined in 20 C.F.R. 88 404.1567(b) and 416.96B@cpause Plaintiff can sit for about seven
hours in an eight-hour workday, stand and/or walk for about six hoarserghthour work day,
lift and/or carry twentypounds occasionally, lift and/or carry ten pounds frequently, and
occasionally reach overheafll. at 15.) In making this determination, the ALJ considered all
symptoms and the extent to which these spmgtcould reasonably be accepted as consistent
with the objectivemedical evidence and other evidence, based on the requirements of 20 C.F.R.

88 404.1529, 416.929, and SSR 96-4p and 96-7p. (T. at 16.) The ALJ also considered the
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opinion evidence in accordance with the requirements of 20 C.F.R. 88 404.1527, 416.927, and
SSR 962p, 96-6p, and 06-3pd.

Plaintiff argues that the RFC was not supported by substantial evidecenesie the ALJ
essentially gave no discernable weight to any of the medicabapiof record, and instead,
substituted his own opinion for those dfmledical providers. (Dkt. No. 10 at’B.Specifically,
Plaintiff argues that the ALJ erred in giving “no weight” to the opinion of orthepedivider,

Dr. Brosnan, “no weight” to the opinion of primary care providé@nfncent,and “little weight”
to the opinion of the consultative examiner, Dr. Magurno, thus begging the question, “what’s
left?” Id. Plaintiff argues that because thare no other medical opinions of recaitk “only
logical conclusion” is that the ALJ interpreted the “raw medical data” higressdf formed his
own RFC determination.ld. The Court disagrees.

1. Dr. Brosnan

Contrary to Plaintiff's characterization of the ALJ’s decision, the ALJ duet
essentiallyreject all medical opinion of evidence. Rather, the ALJ appropriatelydefiarertain
of the opinions “no weightdr “limited weight.” (T. at 19-21.) After providing a thorough
discussion of Plaintiff’'s medical historthe ALJ assigned “no weighto Dr. Brosnan’s opinion
on September 18, 2012, and October 23, 2012, that Plaintiff was “work status unable.” (T. at 19-
20.) The ALJ noted that Plaintiff had just undergone surgery on August 2, 2012, so he viewed
these “restrictions” to be “at most tempoy in nature.” (T. at 20.) e ALJfurthernoted that
Plaintiff testified that she continued to work as a-sefployed party planneni2012, except
during the month of August. (T. at 20, 45.) Moreover, to the extent that Dr. Brosnan’s opinions

speakto the ultimate issue of disability, they are not entitled to special deferenceéhsnce

! Citation to pag numbers in the parties’ briefs refer to the original page numbers rather than to
the page numbers assigned by the Court’'s CM/ECF electronic filing system.
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reguations specifically reserve thesue to the Commissionetee20 C.F.R. 88§
404.1527(e)(1), 416.927(Q); Snell v. Apfel177 F.3d 128, 133 (2d Cir.1999).

The ALJ alsaassigned “no weight” to the opinion rendereddyy Brosran onFebruary
19, 2013, linting Plaintiff to three, eighhour shifts per week. (T. at 20.) The ALJ discounted
this limitationbecausdlaintiff testified that she had already beeorking such a sadule as a
housekeeper for nearly two months at the Holiday Innat(46-47.) The ALJ also found that
there were nobjective clini@l findingsto justify this limitation. (T. at 20.) On February 19,
2013, Dr. Brosnan examined Plaintiff’s left shoulder and reported that her exteatialrot
strength was 5/5, her supraspinatus strength was also 5/5, Tinel'sasigregative over her
wrist and elbow, and the EMG and NCS showed no significant abnormality in her left upp
extremity. (T. at 522.) Because this work limitation was not supported, nor cohsigteother
substantial evidence, the ALJ was under no obligation to afford deference to this ofieen.
Halloran v. Barnhart 362 F.3d 28, 32 (2d Cir. 28} (defrence to treating source’s opinion was
not required where treating physician issued opinions that were not consistentwesth ot
substatial evidence in the recordgee alsdFlorek v. Commissioner of Social Securfo. 1:08-
CV-0919, 2009 WL 3486643, at *10, 2009 U.S. Dist. LEXIS 98126, at *31 (N.D.N.Y. Oct. 21,
2009) (“the fact that the ALJ did not accept every limitation indicated by [therdas not a
ground for reversal or remand”).

2. PA Vincent

Initially, physician assistante not considered “acceptable medical sources to establish
whether you [the claimant] have a medically determinable impairment(s).” F2R.G8
404.1513, 416.913ee alsdocial Security Ruling (“SSR'06-03p, 2006 WL 2329939, at *2

(SSA Aug. 9, 2006) (information from other sources cannot establish the existence of a
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medically determinable impairment). Evidence from other sources such asagohys
assistant’s opinion may be used to demonstrate the severity of a claimaaitsnem(s) and
how it affects a claimant’s ability to worlkRO C.F.R. 88 404.1513, 416.913(d)(However, the
opinions of such other sources are not entitled to controlling weight inasmuch asthey ar
“acceptable medical sourcedd.

Neverthelesshe opinions of other sources such as a physician assistant must be
considered because the court is required to evaluate all evidence that comes. defat it
88 404.1527(c), 416.927(c). In some situations, the opinions of other sources may be entitled to
some extra consideratiotseeKohler v. Astrue546 F.3d 260, 268-69 (2d Cir. 2008) (finding
that the nurse practitioner’s opinion should have been given some consideration bexawgse sh
the only medical professional available to claimant for lsingtches of time in the very rural
North Country)but seeDiaz v. Shalala59 F.3d 307, 316 (2d Cir. 1995) (finding that the ALJ
did not have to give controlling weight to a chiropractor’s opinion). The ALJ should expdain t
reasons for the weight gim to these opinions, or otherwise ensure that the discussion of the
evidence in the decision allows a claimant to follow the adjudicator’s reasoriag,such
opinions may have an effect on the outcome of the case. SSR 06-03p, 2006 WL 2329939, at *6.

The factors required for analysis of a treating physician’s opinion (20 C.F.R. 88
404.1514(d), 416.927(d)) can also be applied to opinion evidence from other sources. SSR 06-
03p, 2006 WL 2329939, at *4. These factors include: (1) how long the source has known and
how frequently the source has seen the individual; (2) how consistent the opinion iseith ot
evidence; (3) the degree to which the source presents relevant evidence to support ar(4)pinion;

how well the source explains the opinion; (5) viteetthe source has a specialty or area of
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expertise related to the individual’s impairment(s); and (6) any others$atiat tend to support
or refute the opinionld.

Here, the ALJplaced “no weight” on PA Vincent’'s July 31, 2013, Questionnaire. (T. at
530.) The ALJ highlighted that PA Vincent’s extreme functional limitations wea@nsistent
with PA Vincent's and Dr. Brosnan’s treatment notes that Plaintiff had goodjtrand good
range of motion. (T. at 423, 426-29, 507, 512, 516-18, 522.xawnple, PA Vincenbdpined
that Plaintiff required more than one ten minute rest period per hour, that she wouldunare
more absences per month, that pain and/or the side effects of Plaintiff’s tieedieeould have
a moderate effect on heoncentration and ability to sustain work pace, that she could sit for four
hours, that she should change positions between sittingtanding every thirty minuteand
that she could not lift any weight. (T. at 530-31.) Although PA Vincent opine khatiff
could never lift any weight, she indicated that any lifting restriction “shbeldetermined by
ortho-Dr. Brosnan.” (T. at 531.) Moreover, the July 31, 2013, encounter note reflects that
Plaintiff “has no lifting restrictions, however, thatent feels she needs them .. ..” (T. at 556.)
PA Vincent also noted that Plaintiff was “going to work with orthopedics on limitatieriar as
lifting goes [at the Holiday Inn].d. The ALJ also noted that the remainder of PA Vincent's
opinions were speculative and not based on any objective testing or clinical fin(ings 21.)
The ALJ properly affordweight to PA Vincent’s opinions that were supported by her treatment
notes, such as Plaintiff’'s ability to stand/walk for six hours out of an eight hour wark(Oast
20.)

Here, the Court finds that the ALJ gave good reasons for assigning certain of PA
Vincent’'s no weight. (T. at 20-21.) In this case, the ALJ properly considered and diddeAnte

Vincent’'s opinion for its inconsistency with other medical evidence and unsupportaedatpec
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opinions. Id. Further, PA Vincent noted that Plaintiff was irregular with appointments,
including an eighteen month period, from November 4, 2010, until May 11, @0&2gin PA
Vincent did not treat Plaintiff. (T. at 3)7Accordingly, the Court finds that ALJ gave good
reasons for assigning PA Vincent's Questionnaire “no weight.” (T. at 20-21.)
3. Dr. Magurno

The ALJproperly accordediittle weight’ to Dr. Magurno’s opinion, noting that the
examination took place shortly after the flaggof Plaintiff's left shouldr pain that occurred in
May, 2012, and shortly before Plaintiff's surgery that occurred in August, 2012. (T. d&eg1.)
Magurno’s opinion was also inconsistenthmher examination of PlaintiffFor example,
although Plaintiff had reduced left shoulder range of motion and tenderness, she was
neurologically intact, had near full strength in her left upper extrenmti/na muscle atrogh
throughout. (T. at 432-33pr. Magurno’s opinion that Plaintiff had marked limitations for left
side-grasping and moderdtemarked limitations for lefsided fine motor activities was also
inconsistent with her examination and Plaintiff's testimony.

On examination, Dr. Magurno found Plaintiff's thumb to finger dexterity wastiotac
the right, and Plaintiff selfeported that was unable to do this on the left. (T. at 433.) Dr.
Magurno noted that Plaintiff had difficulty using a zipper and a button on the left, and had
difficult tying a bow. Id. However, Plaintiff needed no help changing for the examination, and
she reported needing no assistance dressing in her Function Report. (T. at 239, 43itf) Plaint
further reported that she ironed and washed dishes, and prepared meals. (T. at 240-41, 248.) She
folded laundry while sitting down. (T. at 64.) Plaintiff reported talking on the phone amdausin
computer, as a customer service representative and to socialize with famiiadsl. f (T at

65, 243.) She drives a car. (T. at 241, 248.) She also shopped in stores, by phone, mail, and
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computer. (T. at 242.) She reported using both her right and left hands to operate thentelevis
remote control. (T. at 64.) Moreover, Dr. Magurnaisifations were inconsistent with

Plaintiff's ongoing work activity, including seémployment as a private event planner. (T. at
21, 43-44, 471-72, 548, 558.) In addition, EMG and NCS studies of Plaintiff's left upper
extremity performed December 12,120 were normal. (T. at 519-21.)

Plaintiff furtherargues that a vocational expert should have been consulted in light of Dr.
Magurno’s opinionthat Plaintiff had moderate to marked limitation to-ktted fine motor
activities. (Dkt. No. 10 at 13.) However, because the ALJ properly afforded Dr. Magurno’s
opinion limited weightand the RFC was supported by substantial evidence, the ALJ was under
no obligation to consult a votanal expert.

Here,the ALJ properly accorded little weight to Dr. Magurno’s opinion and Plaintiff's
argument that a vocational expert should have been consulted is without$eeRtlam v.

Astrue 508 F. App’x 87, 89 (2d Cir. 2013) (ALJ properly declined to credit certain conclusions
in consultative examiner’s opinionahwere inonsistent with other evidence r&cord).

4. Substantial Evidence

In this casePlaintiff argues that the ALJ interpreted raw medical data, and thus
improperly formed Plaintiffs RFC. (Dkt. No. 10 at 6.) The Court disagrees. To helsare
ALJ does noheedto assign a specific weight to a medical opinion, so long as the Court is able
to discern the ALJ’s reasonin@urtis v. Colvin No. 11CV-1001(GLS), 2013 WL 3327957at
*5, 213 U.S. Dist. LEXIS 92615, at *15 (N.D.N.Y. July 2, 2013P(‘espite the lack of specific
weight assigned to the opinions, the court is able to discern with east therddsbsing, and
his treatment of that evidence will not be disturedHere, it is tear from theALJ’s decision

that he eviewed the record in its entiretyppropriately weighed the evidenaed addressed
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inconsistenciesdiween Dr. Brosnan’s opinions, and the objective medical evidaseell as
the opinions of PA Vincent and Dr. Magurno. Accordingly, the Court is “abieatdily glean
the rationale for the AL3 decisiori. SeeMongeur v. Heckler722 F.2d 1033, 1040 (2d Cir.
1983) (“When . . . the evidence of record permits us to glean the ratiminah ALJS decision,
we do not require that he lrmmentioned every item of testimony presented to him or have
explained why he considered particular evidence unpersuasive or insufficiead il tca
conclusion of disability.”). Moreover, under the substantial evidence standard of riv&emnot
enough for Plaintiff to merely disagree with the ALJ’s weighing of the egel@r to argue that
the evidence in the record could support her position. Plaintiff must show that no reasonable
factfinder could have reached the ALJ’s conclusions based @vithence in recordSeeBrault
v. Soc. Sec. Admin., CompB83 F.3d 443, 448 (2d Cir. 2012).

In determining the RFC, the ALJ must make a decision based on all of the relevant
evidence, including a claimant’s medical record, statements by physicidres clamant’s
description of higimitations. See20 C.F.R. § 416.945(a). Although an ALJ will consider
medical opinions on a claimant’s function, ultimately the ALJ is tasked withirepan RFC
assessment based on the record as a whole. 20 C.F.R. § 404.1525d)8295SR 966p,
1996 WL 374180at *1-2 (SSA July 2, 1996). Significantly, the ALJ’s RFC finding need not
track any one medical opiniorsee Matta vAstrue 508 F.App’x 53, 56 (2d Cir. 2013)
(although ALJ’s conclusion did not perfectly correspond with any of the opinions ofahedic
sources, ALJ was entitled to weigh all of the evidence available to makeGifirlihg that was
consistent with the record as a whok®e alsdrichardson v. Perale€02 U.S. 389, 401 (1971)
(“We therefore are presented with the not uncommon situatioandlicting medical evidence.

The trier of fact has the dutg resolve that conflict.”).Moreover, certain findings, including the
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ultimate finding of whether the claimant is disabled, are reserved to the ComnrisSaeé,
177 F.3d at 133; 20 C.F.R. § 416.927(d).

Plaintiff further argues that there is a gap in the recand at the very leashea ALJ
should hae recontacted Dr. Magurno to obtain an updated evaluatiétaintiff afterthe
second surgery performed on August, 2, 2012, or should have contacted Dr. Brosnan concerning
Plaintiff's postsurgery functioning. (Dkt. No. 10 at 9.) The Court disagrees.

The ALJ has a duty to affirmatively develop the administrative record in ligheof
nonadversarial nature of a benefiteqgeeding, regardless of whether the claimant is represented
by counsel.Shaw v. Chater221 F.3d 126, 134 (2dir. 2000)(citations omitted) This includes
a duty to contact treating and other medical sources to clear gaps in tle Ro®a v.

Callahan 168 F.3d 72, 79 n.5 (2d Cir. 1999). However, “where there are no obvious gaps in the
administrative record, and where the ALJ already possesses a complete msiioglthe ALJ

is under no obligation to seek additional information in advance aftirggea benefits claim.”

Id. (citations omitted).Remand for gaps in the record is appropriate only where theiso

unable to fathom the ALJ’s rationale in relation to the evidence in the record withbet furt
findings or clearer explanation for the decisi@erry v. Schweikei675 F.2d 464, 469 (2d Cir.

1982) (citations omitted). Moreover, any obligation of the ALJ to develop the record must be
weighed against the fact that the claimant bears the burden at the firsefisuaistt must

sufficiently demonstrate that her impairments meet the definition of a disal3kgKohler, 546

F.3d at 265.

Here, he Court findghat there was ngap in the administrative record, and that there
was ample evidence in the recpirtluding Dr. Brosnan’and PA Vincent's treatment records

after the August 2, 2012, surgery to enable the ALJ to render a decision regardinff' ®lainti
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medical condition. %eeT. at 307-79.)Accordingly, there was no neéar the ALJ torecontact
Dr. Brosnan oDr. Magurno egardingPlaintiff's postsurgery functioning.

Based upon the above, the Court finds that the gkbferly evaluated the medical
evidence of record and that the RFC determinationswpported by substantial evidence.

C. Credibility Evidence and the RFC Determination

Plaintiff also arguethat the ALJ’s credibility determination was not supported by
substantial evidence. (Dkt. No. 10 at 14-22.) In addition to reviewing the medical evidence i
determining the RFC, the ALJ must review the credibdityhe claimant. The Court reviews an
ALJ’s findings of fact under a substantial evidence standard. “It is thedaratihe
Commissioner, not the reviewing courts, to resolve evidentiary conflicts apgraise the
credibility of witnesses, includgthe claimant Aponte v. Sec'y, Dept. of Health & Human
Servs,. 728 F.2d 588, 591 (2d Cir. 1984) (citation and internal punctuation omitted). To satisfy
the substantial evidence rule, the ALJ’s credibility assessment must lbeoneséwostep
analyss of pertinent evidence in the record. 20 C.F.R. 88 404.1529, 41&68a; 606 F.3d
at 49; SSR 96-7p, 1996 WL 374186, at *5 (SSA July 2, 1996). The ALJ is required to consider
all of the evidence of record in making his credibility assessni@ahie’, 606 F.3d at 50 (citing
20 C.F.R. §§ 404.1529, 404.1545(a)(3)).

First, the ALJ must consider “whether there is an underlying medicabyrdietable
physical or mental impairment(s) . . . that could reasonably be expected to praalzemant’s
painor other symptoms.” SSR 96-7p, 1996 WL 374186, at *2. This finding does not involve a
determination as to the intensity, persistence, or functionally limiting efféthe claimant’s
pain or other symptomdd. If no impairment is found that couldasonably be expected to

produce pain, the claimant’s pain cannot be found to affect the claimant’s ability teido ba
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work activities. Id. An individual's statements about his pain are not enough by themselves to
establish the existence of a physicairental impairment, or to establish that the individual is
disabled.See Grewen v. Gon, No. 1:11€V-829, 2014 WL 1289575, at *4, 2014 U.S. Dist.
LEXIS 41260, at *10 (N.D.N.Y. Mar. 27, 2014) (while a “claimant’s subjective complaiats ar
an important part of the RFC calculus . . . subjective symptomatology by itself centiet

basis for a finding of disability . . . [and] [a] claimant must present mediadeee or findings

that the existence of an underlying condition could reasonably be expected to pneduce t
symptoms alleged.”see alsat2 U.S.C. § 423(d)(5)(A); 20 C.F.R. 88 404.1529, 416.929; SSR
96-7p.

Once an underlying physical or mental impairment that could reasonably be expected
produce the claimant’s pain or other symptoms has been established, the second step of the
analysis is for the ALJ to “consider the extent to which the claimant’s syngptan reasonably
be accepted as consistent with other objective medical evidence and other evitGamser”

606 F.3d at 49 (quoting 20 C.F.R. § 404.1529&9¢alsoPoupore v. Astrues66 F.3d 303, 307
(2d Cir. 2009) (finding that claimant’s subjective complaints of pain were ingrffito
establish disability because they were unsupported by objectiveahedidence tending to
support a conclusion that he has a medically determinable impairment that cooidibbabe
expected to produce the alleged symptoseg; als&SSR 967p, 1996 WL 374186, at *5 (“One
strong indication of the credibility of [an individual's statements is their]istarecy, both
internally and with other information in the case record.”). This includes&ah of the
intensity, persistence, and limiting effects of the pain or symptoms to determideheto

which they limit the claimant’s ability to perform basic work activiti€enier, 606 F.3d at 49.
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The ALJ must consider all evidence of record, including statements the lainahers
make about his impairments, lmestrictions, daily activities, efforts to work;, any other
relevant statements the claimant makes to medical sources during the cexamioftion or
treatment, or to the agency during interviews, on applications, in letters, andhnotgsturing
administrative proceedingsd. (citation omitteq.

A claimant’s “symptoms can sometimes suggest a greater level of severity tHas can
shown by the objective medical evidence alone.” SSR 96-7p, 1996 WL 374186 Vih&B
the objective evidence alone does not substantiate the intensity, persistéinténg effects of
the claimant’s symptoms, the ALJ must assess the credibility of the claimant’sisebjec
complaints by considering the record in light of the following symptelated factors: (1)
claimant’s daily activities; (2) location, duratiofrequency, and intensity of claimant’s
symptoms; (3) precipitating and aggravating factors; (4) type, dosagaivefifess, and side
effects of any medication taken to relieve symptoms; (5) other treatmemnectoeirelieve
symptoms; (6) any measuridken by the claimant to relieve pain or symptoms; and (7) any
other factors concerning claimant’s functional limitations and restrictiontodegnsymptoms.
20 C.F.R. 88 404.1529(c)(3)(i)-(vii), 416.929(c)(3)WH.

After careful consideration of the evidence, the ALJ found that Plaintiff’s rakgdic
determinable impairments could reasonably be expected to causléetied symptoms. (T. at
17.) However, the ALJ found that Plaintiff's statements concerning the itgmsisistence,
and limitedeffects of the alleged symptoms were not entirely credible. (T-2937The Court
agrees with the Commissioner that the ALJ’s credibility finding was pirapesupported by

substantial evidence. (Dkt. No. 13 at 11-13.)
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“An [ALJ] may properly rejecfsubjective complaints] after weighing the objective
medical evidence in the record, the claimant’'s demeanor, and other indicia of itye tiloil
must set forth his or her reasons ‘with sufficient specificity to enable usittedelsether the
determinabn is supported by substantial evidenceL&wis 62 F. Supp. 2d at 651 (quoting
Gallardo v. Apfel Civ. No. 96-9435, 1999 WL 185253, at *5, 1999 U.S. Dist. LEXIS 4085, at
*15 (S.D.N.Y. Mar. 2, 1999)¥-erraris, 728 F.2d at 587. “A finding that a [claimant] is not
credible must . . . be set forth with sufficient specificity to permit intelligible plereaiew of
the record.” Williams, 859 F.2d at 26@-1 (citation omitted) (finding that failure to make
credillity findings regarding claimant’s critical testimony undermines the Sectet@ryument
that there is substantial evidence adequate to support his conclusion that ckimoant i
disabled). “Further, whatever findings the ALJ makes must be consisterihezmedical and
other evidence.’ld. at 261 (citation omitted) (“[A]n ALJ must assess subjective evidence in
light of objective medical facts and diagnoses.”).

“Even where the administrative record may also adequately support comtdang$ on
patticular issues, the ALJ’s factual findings ‘must be given conclusiveteffie long as they are
supported by substantial evidencé&enier, 606 F.3d at 49 (citin§chauer v. Schweike75
F.2d 55, 57 (2d Cir. 1982)). The ALJ’s evaluation of a plaistdfedibility is entitled to great
deference if it is supported by substantial eviderarphy v. BarnhartCiv. No. 00-9621,
2003 WL 470572, at *10, 2003 U.S. Dist. LEXIS 6988, at *30 (S.D.N.Y. Jan. 21, 2003) (citing
Bischof v. Apfel65 F. Supp. 2d 140, 147 (E.D.N.Y. 1998B@meisl v. ApfelCiv. No. 96-9718,
1998 WL 430547, at *6, 1998 U.S. Dist. LEXIS 11595, at *19 (S.D.N.Y. July 30, 1998)

(“Furthermore, the ALJ has discretion to evaluate a claimant’s creglibili and such findings
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are entitledo deference because the ALJ had the opportunity to observe the claimant’s
testimonyand demeanor at the hearing.”).

In making his credibility assessment, #hieJ considered the entirecord, consisting of
the objective medical evidence, Plaintiff's staentsand other relevant evidence in the record
including written statements authored by Plaintiff's husband, Cornelius Mighllend her
sisters, Latesha Kirkmamd Xiomara GarceqT. at 1719); seeSSR 967p, 1996 WL 374186,
at *1 (SSA July 2, 1996). The ALJ applied the appropriate standards in assessiedithktygr
of Plaintiff's statement regarding the severity of her symptoms and limitatichfieaexplained
the many reasons why he foun@iRtiff's testimony not entirely credible. (T. at-18.)

First, the ALJ noted that Plaintiff's claims of disability were not suppdrtednd were
inconsistent with thebjective medicakvidence. (T. at 18.) This includethitiff's lumbar
spine xrays and MRI which were negative, the EMG and NCS of Plaintiff’s l@xgemities
and left upper extremity which were normal, and the cervical sprags<xand MRI which
showed nothing more than mild discogenic disease with two small butgeSecondthe ALJ
found Plaintiff's testimony inconsistent and exaggerated, specificdilygithat Plaintiff
testified she experienddive bad days a week, but was able to wbrke days a weekd.

Third, the ALJ found Plaintiff's complaints inconsistenthwthe clinical signs and
findings on examinationld. For example, on June 18, 2013, Plaintiff exhibited some mild left
shoulder pain and a reduced range of motion in her neck, but her external rotation stasngth w
5/5, her supraspinatus strength was 5/5, her motor strength was 5/5, her sensati@civasdnt
her reflexs were equal. (T. at 528.) On July 31, 2013, Plaintiff displayed a decrease range of
motion in her left shoulder, but exhibited only mild cervical tenderness with a goodafange

motion in her neck, and denied any numbness or tingling in her hand. (T. at 556.)
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Fourth, the ALJ found Plaintiff's activities of daily living inconsistent with he
complaints of disability. (T. at 18.) The ALJ noted tRk&intiff performedchild care a adaily
basis shopped in stores, showered, dressed, watched television, listened to the radio, drove
herself and her children, cooked on occasion, prepared food for partiea, agaguterand
took care of pets (T. at 41, 239, 431.) Plaintiff also testified that she went to the movies,
attended family functions, and occasionally went swimming with her children. %8.)at

Fifth, Plaintiff worked at a number of jobs since her alleged disability onset date of
Decemler 5, 2011, including planning, catering, and throwing private parties, as well asgvorki
as a housekeeper at a Holiday Inn. (T. at 18.) Plaintiff's work involved cleaningdratr
making beds, and dusting. (T. at 27B{)the hearing, Plaintiff testified that she was not
required to push a cart or lift more than five pounds as a housekeeper. (T. at 47.) Hodvever, P
Vincent's July 31, 2013, encounter note reflects that Plaintiff currently hading liéstrictions,
although she felt she needed them. (T. at 556.) On March 5, 2013, Plaintiff sought emergency
department carbecause she had injured her left shoulifkeang a patientwhile working as a
home health aide. (T. at 472 the hearing, Plaintifleniedlifting patients. (T. at48.) This
inconsistency in her ability to work and lift further supports the ALJ’s cretithiiding. See
SSR 967p, 1996 WL 374186, at *5 (a strong indication of a claimant’s credibility is the
consistency of her statements, and accordingly, theliadfor may compare statements made by
the individual in connection with her claim for disability benefits with statements e ma
under other circumstances).

Sixth, the ALJ determined that the evidence of record showed that Plaintiff’'s pain
symptoms wee “well controlled” by medicatiorspecifically noting thaPlaintiff reported on

March 3, 2013, thdter pain medicatiofworked wonderfully.” (T. at 18, 472.)
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Seventh, Plaintiff received unemployment insurance benefits subsequentltedest a
disabilityonset date. (T. at 206-24AIthough not determinative with respect to the issue of
disability, theALJ noted that the fad®laintiff continued to certify that she was ready, willing,
and able tavork does little to enhace hercredibility. (T. at 19)see Deboer v. Astry®:11—
CV-1359 (GLS), 2012 WL 6044847 at *4, 2012 U.S. Dist. LEXIS 172440, atNIR.N.Y.

Dec. 5, 2012) (“an ALJ may consider evidencat the claimant received unemployment

benefits and/or certified that she was ready, willing, and able to work duringhéhpdriod for

which she claims disability benefits as one factor relevant to assessingdibility”)

(collecting cases)The ALJalso noted that Plaintiff attended the hearing without any noted
distractionsor overt pain behavior, and responded to questions in an appropriate manner. (T. at
19.)

Here, Plaintiff essentially argued thhe ALJ did not properly account for her payn
overlooking her 2011 physical therapy treatnferfbkt. No. 10 at 16.) Plaintiff further argues
that the ALJ mischaracterized tfaets byerroneously stating that Plaintiff “did not seek any
medical treatment for her left shoulder [from November 22, 2010] until November 11, 2012. (T.
at 17.) Plaintiff argues that the ALJ used Plaintiff's alleged lack of ong@agent “against”

Plaintiff, constituting prejudicial error(Dkt. No. 10 at 16.) The Court disagrees.

8 The record shows thRiaintiff attended physical therapy at Southern Tier Ray3herapy

from January 20, 2011, through June 21, 2011. (T. at 581-604.) On January 20, 2011, Plaintiff
reported that her pain was “getting a little better.” (T. at 5&In)January 27, 2011, Plaintiff's
therapy session was limited due to time ¢@asts, and Plaintiff “having [eight] children with

her.” (T. a 587.) On February 4, 2011, PlaintifSession waagainlimited becauséer“infant

was fussy.” (T. at 588.) On February, 11, 2011, the progress report indicated thdt Plaint
continuedo leaveher appointmengarly. (T. a689.) On April 7, 2011, Plaintiff was seen for
re-evaluation. (T. at 592.) She had not been to therapy since February 14, 2011, due to
scheduling conflictsid.

33



While the ALJ did not specifically discuss Plaintiff's physical therapy treatnher
complaintsof pain were discussead detailthroughout theALJ’s decision (T. at 16-21.)

Moreover, @ ALJ is not required to explicitly set forth and analyze every piece ofreseda
the record.SeeBrault v. Soc. Sec. Admin., Comn683 F.3d 443, 448 (2d Cir. 2012) (“An
ALJ’s failure to cite specific evidence does not indicate that such evidencetamsidered.”)
(internal quotation omitted).

Here, he ALJ found that Plaintiff's allegatns of disabling symptomatology were not
credible to the degree allege(. at 17.) The ALJ determines issues of credibility, and
deference should be given to his judgment because he heard Plaintiff’'s testimonyeaneldobs
herdemeanor.See Garrison v. Comm’r of Social Sé¢o. 08CV-1005, 2010 WL 2776978, at
*5-7, 2010 U.S. Dist. LEXIS 70411 (N.D.N.Y. July 14, 2010). Based upon the above, the ALJ
did not err in his assessment of Plaintiff’'s credibility. Accordingly, the Cods that
Plaintiff's RFC is based upon proper legal standards and is supported by substantial evidence.

After carefully reviewing the entire record and for the reasons stagee@aimmissioner’s
denial of benefits applied the correct legal standards and was based uportialibsidence.

20 C.F.R. 88 404.1520(g), 416.920(Qherefore the Court affirms thdecision of the

Commissioner
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VI.  CONCLUSION
For the reasons set forth above, the CDEMNIES Plaintiff's motion for judgment on
the pleadings (Dkt No. 10;RANTS Defendant motion for judgment on the pleadings (Dkt.

No. 11), andDISMISSES the Complain{Dkt. No. 1).

IT 1S SO ORDERED.

Dated:March 22 2016

Syracuse, New York % z é %

Therese Wlley Dancks
United States Magistrate Judge
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