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DECISION and ORDER

Currently before the Court, in this Sock#curiy adion filed by Jerald Crampton
(“Plaintiff”) against the Commissioner of Social Security (“Defendamt“the Commissioner”)
pursuant to 42 U.S.C. 88 405(g) and 1383(¢@B}Plaintiff's motion for judgment on the
pleadings andefendant’smotionfor judgment on the pleadinggDkt. Nos. 9, 10 Forthe
reasons set forth below)aintiff’s motion for judyment on the pleadings is granted in part and
denied in partandDefendant’s motion for judgment on the pleadings is denied in part and

granted in part.

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nyndce/3:2016cv00356/105588/
https://docs.justia.com/cases/federal/district-courts/new-york/nyndce/3:2016cv00356/105588/11/
https://dockets.justia.com/

RELEVANT BACKGROUND

A. Factual Background

Plainiff was born in 1974, making him 3/&ars oldat his alleged onset date andy&@rs
old at the date of the final Social Security Administration (“SSdétision. Plaintiff hasa 10th
grade educatioand pastvork as a maintenance workegenerally, Plaintiff allegedisability
consisting of hip and back pain, arthritis, seizure disorder, pinched nerve in the neck, aeddin
math disorder with associated anxiety, poor sleep, history of ulcer and gastroesbpéfag
disorder, thyroid nodule, and shoulder pain.

B. Procedural History

Plantiff applied forDisability Insurance Benefits ar®upplemental &urity Income on
October 24, 2012Plaintiff’'s application was initidy denied on February 25, 201&ter which
he timely requested a hearing before an Administrative LageJ(fdLJ”). Plaintiff appeared
at avideo learing lefore ALJ Bruce S. Fein on July 29, 2014. On October 14, 2014, the ALJ
issued a writtelecision firding Plaintiff not disabled under the Social Security Act. (T. 12-
231 On February 25, 2016, the Appeals Council denied Plaintiff's request for reviemagmaki
the ALJ’s decision the final dect of the Commissioner. (T. 1-3.)

C. The ALJ’s Decision

Generally, in his decision, the ALJ made the followsegenfindings of fact and
conclusions of law. (T. 13-21.) Firsthe ALJ found that Plaintiff is insured for disability

benefits under Title Il until December 31, 2018. (T. 14.) Second, the ALJ found thatffPlainti

! The Administrative Tanscript is found at Dkt. No. 8Citations to the Administrative
Transcript will be referenced as “T.” and the Battamped page numbers as set forth therein
will be used rather than the page numbers assigned by the Court's CM/ECéneddiiing
system.
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has not engaged in substantial galimctivity since February 28, 201ihe alleged onset date.
Id. Third, the ALJ found that Plaintiff's chronic lumbago, status-post total hip replacentant w
left hip pain, seizure disorder, learning disorder, and mood disareeevere impairmest (T.
14-16.) Fourth, the ALJ found thRlaintiff's severe impairmesatdo not meet or medically
equal one of the listed impairments in 20 C.F.R. 8 404, Subpart P, App. 1 (the “Listi{igs”).
16-18.) More specifical, the ALJ considered Listing 1.02 (dysfunction of a joint), 1.04
(disorders of the spine), 11.02 (convulsive epilepsy), 11.03 (non-convulsive epilepsy), 12.02
(organic mental disorders), 12.04 (mood disorders), and 12.0Be@tuel disability) Id. Fifth,
the ALJ found that Plaintiff has the residual fuootl capacity (“RFC”) to

lift/carry 20 pounds occasionally and 10 pounds frequently; stand

for 6 hours out of an 8 hour workday with normal breaks; walk for

6 hours out of an 8 hour workday with normal breaks; sit for 6 hours

out of an 8 hour workday with normal breaks; occasionally climb

stairs, balance, kneel, stoop, crouch, and crawl; never climb ropes,

ladders, or scaffolds; should avoid concentrated exposure to

unprotected heights and should avoid operating machinery; and is

limited to work consisting of simple, routine and repetitive tasks.

The claimant has no other exertional or mxertional limitations
(T. 18.) Sixth, the ALJ found thaPlaintiff has past relevant work as a maintenance worker, but
that he is unable to perform that job with the limitations in the RFC assessment.) (T. 21
Seventhand finally, the ALJ determined that Plaintiff was not disabled based on application of
the MedicalVocational Guidelines, finding that Plaintiff's additional rexertional limitations
had littleto-no effect on the occupational base of unskilled light work. (7). 22

D. The Parties’ Briefings on Their CrossMotions

Generally Plaintiff as®rts four arguments in support of his motion for judgment on the

pleadings.First, Plaintiff argues that the ALJ made an improper credibility determinafidkt.



No. 9 at 7-13) Plaintiff argues that the ALJ’s notatiaf conservative treatment was erroneous
because Plaintiff underwent invasive treatments such as injection thergpigaptherapy, and
hip replacement and because there was no eviddiowvang thamore aggressive treatment was
available.Id. at 8 Plaintiff also argues that the credibility determination is not supported
because the ALJ did not show that Plaintiff's reported activities wemparable to fulime

work and did not discuss pertinent evidence such as that related to Plaintiff's ygychia
hospitalizations, mental health treatment, Bisdninimization of psychiatric issues kas
treatment providersld. at 812.

Second, Plaintiff argues that the mental RFC is not supported by substantial eainiénce
asserts that “limiting Plaintiff tsimple work does not necessarily properly address his
psychiatric issues.'ld. at12. Plaintiff more specifically argues that the ALJ’s assessment was
based on “outdated and incomplete information that fails to take into account Péaimbisit
serious psychiatric decompensationkl’ at 13

Third, Plaintiff argues the ALJ improperly weighed the medical opinion evidddcet
13-20. In terms of the physical opinions, Plaintiff argues that the ALJ erréfdidiag great
weight to the opinion ofonsultative examiner Gilbedenouri, M.D., and in adopting portions of
the opnion from treating physician MattheBennett M.D., while rejecting other portiondd. at
13-16. Plaintiff further argues that the ALJ erred in discounting various opir@gasding
Plaintiff's ability to standincluding one from Physiciafsssistant(“P.A.”) Paul Hodgemanld.

at 1617. As a final corollary, Plaintiff argues that there was a gap in the recorthéhAtLJ

2 Page numbers in citations to the parties’ briefs refer to the actual page switer
brief rather than the page number assigned by the Court’s electronicsiitem.
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failed to develop due to the lack of an assesswieRlaintiff's ability stand and walk after his
hip replacementld. at 17

In terms of the mental opinions, Plaintiff argues that the ALJ erred in gabyiropinions
from the examining and non-examining consultants because these opinions we et nater
to Plaintiff's hospitalizations and were therefore “outdatdd.’at 1718. Plaintiff also argues
that the non-examining consultant failed to provide a supporting explanation to show that his
conclusions were justifiedd. at 18. Plaintiff thenargues that the ALJ erred in rejecting various
opinions that Plaintiff was totally disablead in failing to recontact those sourcésr
clarification. Id. at 1820.

Fourth, Plaintiff argues that the ALJ’s Step Five determination is not suppgrted b
substantial evidence because Plaintiff's significant-eaartional impairments precluded
application of the Medical-Vocational Guidelines as a framework for thatrdetation. Id. at
20-21.

Generally, Defendant asserts theeguments in support of her motion for judgment on
the pleadings. nlresponse to Plaintiff's first argument, Defendant argues the ALddity
determination was supported by substantial evidence. (Dkt. No. 10 )at\be8e specifically,
Defendant argues that the ALJ did not err in considering the conservativestne8fisintiff had
received since his hip surgery, that the ALJ’s consideration of Plaingffrted daily activities
was proper, and that the ALJ properly discussed and considered evidence relatetifts Pla
mental symptoms including his tvpsychiatrichospitalizations.Id. at 48.

Next, in response to Plaintiff's third argument, Defendant argues that the ALJ groperl

weighed the medical opinion evidendd. at 815. More specifically, Defendant argues that the



ALJ properly weighed the opinions from Dr. Jenouri, Bennett and P.A. Hodgeman when
assessing Plaintiff’'s physical functional capwciid. at 813. Defendant also argues that the
ALJ properly relied on opinions related to Plaintiff’'s mental functioning freateSAgency
psychological consultant L. Blackwell, Ph. D., examining physician RobedgeRusd. D., and
consultative examiner Cheryl LoomBh. D., because treatment records from after Plaintiff's
psychiatric hospitalizations did not show greater mental limitations thanLtha&ounted for
in the RFC.Id. at 13-15.Defendant theargues that the ALJ was not required to afford any
specialsignificance to generic opinions that Plaintiff was disabled because #raissue
reserve to the Commissioneid. at 15

Finally, in response to Plaintiff's second and fourth argument, Defendant argues that the
Step Five determination is supporteddubstantial evidence because the ALJ properly
accounted for Plaintiff's meat limitations with a restrictioto simple, routine, and repetitive
tasks, and because the ALJ properly used the Medmedtional Guidelines as a framework for
decisionmakinggiven that the additional nagxertional limitationsn the RFC assessment had
little to no effect on the occupational base of unskilled light workatld617.
. RELEVANT LEGAL STANDARD

A. Standard of Review

A court reviewing a denial of disability benefits may not deterrdamaovowhetheran
individual is disabled. 42 U.S.C. § 405(#yagner v. Sec’y of Health & Human Sen@9)6 F.2d
856, 860 (2d Cir. 1990). Rather, the Commissioner’s determinationenmié\uersed only if the
correct legal standards were not applied, or it was not supported by substahtiate See

Johnson v. Bowe17 F.2d 983, 986 (2d Cir. 1987) (“Where there is a reasonable basis for



doubt whether the ALJ applied correct legal principles, application of the sudstaidence
standard to uphold a finding of no disability creates an unacceptable risk thatanthall be
deprived of the right to have her disability determination made according to thetdegal
principles.); see aladGrey v. Heckler721 F.2d 41, 46 (2d Cir. 1983tarcus v. Califanp615
F.2d 23, 27 (2d Cir. 1979). “Substantial evidence” is evidence that amounts to “more than a
mere scintilla,” and has been defined as “such relevant evidence as a risasondlmight

accept as adequate to support a conclusiBichardson v. Perale€02 U.S. 389, 401 (1971)
(internal quotation and citation omitted). Where evidence is deemed susceptible tbanore
one rational interpretation, the Commissioner’s conclusion must be ugbetRutherford v.
Schweiker685 F.2d 60, 62 (2d Cir. 1982).

“To determine on appeal whetherAbJ’s findings are supported by substantial
evidence, a reviewing court considers the whole record, exantiveeyidence from both sides,
because an analysis of the substantiality of the evidence must also includeithatetracts
from its weight.” Williams v. Bowen859 F.2d 255, 258 (2d Cir. 1988). If supported by
substantial evidence, the Commissioner’s finding must be sustawed where substantial
evidence may support the plaintiff's position and despite that the court’s independgsisaia
the evidence may differ from the [Commissioner'sRbsado v. Sullivar805 F. Supp. 147, 153
(S.D.N.Y. 1992). In other words, this Court must afford the Commissioner’s determination
considerable deference, and may not substitute “its own judgment for that of the
[Commissioner], even if it might justifiably have reachedfeeent result upon de novo
review.” Valente v. Sec'y of Health & Human Seyv&3 F.2d 1037, 1041 (2d Cir. 1984)

(citation omitted)



B. Standard to Determine Disability

The Commissioner has established a five-step evaluation process to detengtimer an
individual is disabled as defined by the Social Security Act. 20 C.F.R. 88 404.1520, 416.920.
The Supreme Court has recognized the validity of this sequential evaluation pBoess v.
Yuckert 482 U.S. 137, 140-42 (1987). The five-stepcpss is as follows:

First, the [Commissioner] considers whether the claimant is
currently engaged in substantial gainful activity. If he is not, the
[Commissioner] next considers whether the claimant has a “severe
impairment” which significantly limits his physical or mental ability

to do basic work activities. If the claimant suffers such an
impairment, the third inquiry is whether, based solely on medical
evidence, the claimant has an impairment which is listed in
Appendix 1 of the regulations. If thelaimant has such an
impairment, the [Commissioner] will consider him disabled without
considering vocational factors such as age, education, and work
experience; the [Commissioner] presumes that a claimant who is
afflicted with a “listed” impairment isnable to perform substantial
gainful activity. Assuming the claimant does not have a listed
impairment, the fourth inquiry is whether, despite the claimant’s
severe impairment, he has the residual functional capacity to
perform his past work. Finally, ihe claimant is unable to perform

his past work, the [Commissioner] then determines whether there is
other work which the claimant could perform. Under the cases
previously discussed, the claimant bears the burdgmoaff as to

the first four steps, wha the [Commissioner] must prove the final
one.

Berry v. Schweikei675 F.2d 464, 467 (2d Cir. 1982axcordMcintyre v. Colvin,758 F.3d 146,
150 (2d Cir. 2014). “If at any step a finding of disability or disability can be made, the SSA

will not review the claim further.Barnhart v. Thomas40 U.S. 20, 24 (2003).



1. ANALYSIS

A. Whether the Credibility Determination is Supported by Substantial Evidence

After carefully considering thmatter the Court answers this question in the affirmative
for the reasons stated in Defendant’'s memorandum of I&eeDkt. No. 10at5-8) To those
reasons, the Court adds the following analysis.

In determining whether a claimant is disabled, the ALJ must also make a determination
as to the credibility ofhe claimant’s allegations.Ah administrative law judge may properly
reject claims of severe, disabling pain after weighing the objective medidaheeiin the
record, the claimant’s demeanor, and other indicia of credibility, but must $ehi®r her
reasons with sufficient specificity to enable us to decide whether the detéeomisauported
by substantial evidence.Schlichting v. Astruell F. Supp. 3d 190, 205 (N.D.N.Y. 2012)
(quotingLewis v. Apfel62 F. Supp. 2d 648, 651 (N.D.N.Y. 1999)). The Second Circuit
recognizes thafffjt is the function of the [Commissioner], not [reviewing courts], to resolve
evidentiary conflicts and to appraise the credibility ohegises, including the ataant;” and
that “[i]f there is substantial evidence in the record to support the Commissifingings,the
court must uphold the ALJ’s decision to discount a claimant’s subjective complapasof
Id. at 206 (quotingarroll v. Sec’yof Health and Human Sery305 F.2d 638, 642 (2d Cir.
1983);Aponte v. Sec’y, Dep’t of Health and Human Sef28 F.2d 588, 591 (2d Cir. 1984)).
Due to the fact that the ALJ hahe benefit of directly observing a claimant’'s demeanor and
other indica of credibility,” the ALJ’s credibility assessment is generally entitled terelece.
Weather v. Astrye82 F. Supp. 3d 363, 381 (N.D.N.Y. 2012) (citihgjada v. Apfell67 F.3d

770, 776 (2d Cir. 1999)).



Here, he ALJ found that Plaintiff's allegatns regarding the intensity, persistence, and
limiting effects of his symptoms were not entirely creelib(T. 19.) Although the medical
imagingshowing degeneration of his back and left hip, treatment evidence showing ayadlgic
and tenderness, anglIpursuit of specialized care were consistent with Plaintiff's reports of
physical symptomghe ALJ found thathe severity Plaintiff reported was not consistent with the
remainder of the evidencéd. The ALJ notedhe factthathe had experienced onbye seizure,
imaging of his shoulder and cervical spgi®wed minimal abnormalities, hslied on
conservative treatment for tsgmptoms, and he reported vari@aasivities of daily living. Id.

The ALJ likewise found that, although Plaintiff's reports of mental symptoms cosi@stent
with intelligence testing and his hospitalizations for suicidal ideation, the seR&intiff
reported was not consistent with treatment records showing few mood abnosnoalitie
examinations and his repadtactivities of daily living.ld. The ALJ lastly noted that Plaintiff's
earnings recort{did] not enhance” his credibility. (T. 20.)

Plaintiff does not cHeenge that the ALJ providespecific reasonf finding his
allegations were not entirely credible, but rather argues that the relsokisJtprovided were
not supported by the evidence or consistent with applicable legal standards. qCk&atN8-12)
Plaintiff's arguments are unpersuasive.

Although Plaintiff's allegations were supported by some evideheeALJ determined
thatthe severity of Plaintiff's physical and mental symptoms were not supportad iBported
activities, which the ALJ specifically noted included cooking, getting hislidnlready for
school, doing light housework, doing light exercise, shopping, driving, socializing witdgrie

weightlifting and exercising, reading the Bible and magazines, and managing. m@ndy.)
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At the hearing, Plaintiftestified he could do dishedter which hevould sit down with
his feet updo lowimpact exercise such as elliptical or exercise bilkder five-to-ten minutes,
mop his kitchen, pick up around the front room, cook “not often,” shop, do laundriglaaiit
the garbage. (T. 45-49, 53-541e testified he can read “simple stuff” and perform simple
arithmetc like adding and subtracting. (T. 54.) In a function report, Plaintiff indicated he did
not have problems with self-care activities such as dressing, bathing, shesaiggthimself, or
using the toilet. (T.214-15.) Heported occasionally cookindoing dishes and occasionally
doing laundry, grocery shopping twice per month, watching television, sitting on his aodch,
engaging in social activities with family twice a wegH . 215-18.)

On July 6, 2012, Plaintiff reported to Matthew Myette, P.T., that he had free weights and
a Total Gym at home for exercise. (T. 357.) On September 19, 2012, examining physician D
Russell noted that Plaintiff was muscular with broad strong shoulders andla@msvieight
lifter and that Plaintiff had reported he was still lifting weights. (T.378.) On February 28,
2013, Plaintiff reported he was being careful when exercising. (T.557.) On August 5, 2013,
Plaintiff was noted to be performing physical therapy exercises withdigudty other than
some issues with supine straight leg raising. (T.571.) On March 31, 2014, Plgnotifédeche
was a little sore from doing moyega and home exercises. (T.585.) On April 7, 2014,
Plaintiff's wife reported that he was doing various exercises on his Total Gym at home. (T. 587.)
On April 23, 2014, Plaintiff reported he was doing his exercises on a regular basis. (T. 589.)

Plaintiff argues that these activities do not provide substantial evidence to ghpport
ALJ’s credibility finding because the ALJ failed to show that these &eswvere comparable to

full-time work or that they showed an ability to perform light work specifically,gBialsamo

11



v. Chater 142 F.3d 75, 81-82 (2d Cir. 1998) as support for his argument. (Dkt. No. 9)at 8-9
However,Balsamopresents a different situation than the one present in Plaintiff's claim.

In Balsamg the Second Circufound error in the ALJ’s citation to the plaintiff's ability
to periodically attend church and go shopping with his wife on occasion as evidencerttii pl
was not homebound in order to support the ALJ’s ultimate determination that the plaintiff c
perform sedentary workBalsamg 142 F.3d at 81. However, in the case now before this Court,
Plaintiff's reported activitie¢as detailed above) are well beydhd level of what the plaintiff
reported inBalsamoand includehe ability to perform daily activities on a much moggular
basis. While Plaintiff is correct in stating that the ALJ cannot expect a claimba completely
incapadated in order to be disabled as the ALJ diBalsamo the ALJ did not hold Plaintiff to
any such extreme standard hegzeMorris v. Comnr of Soc. SecNo. 12CV-1795
(MAD/CFH), 2014 WL 1451996, at *8 (N.D.N.Y. Apr. 14, 2014) (‘Gssue isot whether
Plaintiff's limited ability to undertake normal daily activities demonstrates liétyasto work.
Rather, the issue is whether the Abroperly discounted Plaintiff'testimony regarding her
symptoms to the extent that it is inconsistent witier evidence.”)

There was nothing unreasonable in the ALJ’s determination that the picture ptdsente
consideration of Plaintiff’'s activities as a whole, particularly when dened in conjunction
with the medical treatment evidence and the opinion evidence, was not consistehewit
significant limitations Plaintiff allegedThis Court declines to ieeigh the evidence in search
of a different conclusion where, as here, there is substantial evidence to suppad'she
conclusion.Schlichting 11 F. Supp. 3d at 20&dditionally, the extent of a claimant’s activities

of daily living is one of the specific factors the ALJ is required to considen abkgessing

12



credibility. 20 C.F.R. 88 404.1529(c)(3)(i), 416.929(c)(3)(i); SSR 96-7p, 1996 WL 374186 (July
2, 1996)° The ALJ's consideration of Plaintiff's activities of daily living was therefproper

under the applicable legal standards and constituted a specific and clear retsmadoerse
credibility finding.

In addition to assessirRjaintiff’s activities of daily living, the ALJ also pointed to
multiple other specific and clear reasons for the adverse credibility ded¢ioniras already
noted above. Plaintiff does not challenge the validity of the ALJ’s citation fa¢héhat
Plaintiff only had a single seizure within the relevant period and that imaghg sfoulder and
neck showed little abnormality, despite Plaintiff listing these impairments as oneginggas
disability status. (T. 201.) Although Plaintiff does argue that certain portiohe oé¢ord do
show mental health symptoms, Plaintiff's selective reading of the evidie®senot undermine
the fact that the ALJ’s finding was supported by substantial evidence, includifagthleat
Plaintiff was not noted tbave abnormal psychiatric findings on routine physical examinations

and the few sources who did examine him specifically in relation to his mentatrmepts

3 SSR 967p was superseded by SSR 16-3p when that newer Ruling became effective on
March 28, 2016 .However, because the final Agency decision was isptiedto that date, this
Court will apply the Ruling that was in effect when that final Agency decisionevatered.See
Hoke v. ColvinNo. 1:14€V-0663(GTS/CFH) 2015 WL 3901807, at *17 (N.D.N.Y. June 25,
2015) (finding no error in the ALJ’s consideration of Global Assessment of Functioning
(“GAF”) scores because the court indicated that the plaintiff had not proaidedvidence that
a more recenthaccepted SSAolicy regarding GAF scores was intended to be applied
retroactively);Nutkins v. ShalalaNo. 92CV-0040(TMH/GJD), 1994 WL 714252, at *3
(N.D.N.Y. Dec. 22, 1994) (declining to apply a new regulation retroactively to thnifbls
claim) (citingNLRB v Long Island College Hosp20 F.3d 76, 81 (2d Cir. 1994)However,
this Court does note that both SSR 96-7p and SSR 16-3p indicate that the ALJ is required to
consider a claimant’s activities of daily living when assessing credib8ieeSSR 967p, 1996
WL 374186 SSR 163p, 2016 WL 1237954 (Mar. 24, 2016).
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noted primarily mild symptoms other than the few discrete examples Plaintiffghitgfli (See
e.g, T. 375-77, 448, 457, 466-67, 595-96.)

Additionally, Plaintiff argues that the ALJ erred in classifying his treatment a
conservative because of his history of left hip arthroscopy and total left hqeceepnt. (Dkt.
No. 9 at 8.) However, because the ALJ has provided other specific and clear reasonsgupport
the credibility determination, whether or not the ALJ’s classification ohiffs treatment was
inappropriate is at most harmless error because those other reasons nectegdite&€odurt
uphold the ALJ’s credibility finding.SeeSchlichting 11 F. Supp. 3d at 206-07 (finding
harmlessrror in the ALJ’s adverse inference of a failure to pursue treatment where the
credibility analysis as a whole was supported by substantial evigereedlso Taylor v. Colvjn
No. 3:14CV-0928(GTS), 2016 WL 1049000, at *8-9 (N.D.N.Y. Mar. 11, 2016) (noting that the
ALJ’s failure to inquire into the reasons for gaps in mental health treatmentgusing those
gaps against the plaintiff's crediiyl was harmless where the ALJ provided other reasons
supported by substantial evidence to support the overall credibility determination)

In terms of Plaintiff's earnings record, the evidence shows that Plaintiffegaty
earnings falling below the presumptive level of substantial gainful actin®@A&") between
1990 and 2008, though he did earn amounts around or above SGA from 2009 through 2012. (T.
175-76.) While the ALJ did n@xplicitly statethat Plaintiff's earnings history reflected

adversey} on his credibility, an ALJ is entitled to consider a claimant’s work histogyfastor

4 Although Plaintiff also puts fortbase law seemingly to argtreat the ALJ is not
permitted to use a lack of mental health treatment against him when assessilg\rad
Defendant notg the ALJ never actually indicates that Plaintiff is less credible based ondat lack
mental health treatment. (DRfio. 9 at 11Dkt No. 10 at 8.) Rather, thelA indicated that few
out of all of the examinations in the record revealed mood abnormalities. (T. 19.)
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when making a credibility determinatio®eeStroud v. Comm’r of Soc. SeNo. 13CV-3251
(AT/ICF), 2014 WL 4652581, at *11 (S.D.N.Y. Sept. 8, 2014) (“A claimant’s unexplained poor
work history may negatively impact on the claimant’s credibility.”) (qug¥arine v.
Barnhart No. 00€V-9392(GBD), 2003 WL 22434094, at *4 (S.D.N.Y. Oct. 24, 2008))is v.
Comm’r of Soc. SedNo. 3:11€V-1205(GTS/ATB), 2012 WL 5464632, at *12 (N.D.N.Y.
Sept. 7, 2012) (“Although work history may be deemed probative of credibility, it is one of the
many factors to be considered.”) (citi@@mpbell v. Astrue465 F. App’x 4, 7 (2d Cir. 2012);
Wavercak v. Astryet20 F. App’x 91, 94 (2d Cir. 2011)). Although the ALJ did not elaborate as
to what extent this consideration factored into the credibility determinatidmnstead merely
indicated that it “did not enhance” Plaintiff's credibilithere was no error in the ALX®oice
to assess or mention it in relation to Plaintiff's credibili¢y. 20.)

Forall these reasonshecredibility determination is supported by substantial evidence,
and remand is not required on this basis.

B. Whether the ALJ Properly Weighed theOpinion Evidence

After carefully considering the matter, the Court answers this question in theaiffem
for the reasons stated in Defendant’s memorandum of I8eeDkt. No. 10at 815.) To those
reasons, the Court adds the following analysis.

In terms of weighing opinion evidence, the Secomdu has long recognized the
“treating physician rule’set out in 20 C.F.R. 88 404.1527(c) and 416.927(c). “Thus, the opinion
of a claimant’s treating physician as to the nature andiggweéthe impairnent is given
controlling weight so long asis well-supported by medically acceptable clinical and laboratory

diagnostic techniques and is not inconsistent with the other substantial evidenceasethe
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record.” Greek v. Colvin802 F.3d 370, 375 (2d Cir. 2015) (quotBgrgess v. Astryé37 F.3d
117, 128 (2d Cir. 2008)). Howevehgrre are situationghere the treating physician’s opinion is
not entitled to controlling weight, in which cat$be ALJ mustexplicitly considerjnter alia: (1)
the frequeftly, length, nature, and extent of treatment; (2) the amount of medical evidence
supporting the opinion; (3) the consistency of the opinion with the remaining medicaloeyiden
and (4) whether the physician is a specialisGreek 802 F.3d at 375 (quotirfgelian v. Astrue
708 F.3d 409, 418 (2d Cir. 2013)). “Where an ALJ’s reasoning and adherence to the Regulations
is clear, she is not required to explicitly go through each and every facha Begulation.”
Blinkovitch v.Comm’r of Soc. SedNo. 3:15€V-1196(GTS/WBC) 2017 WL 782979, at *4
(N.D.N.Y. Jan. 23, 201 7kiting Atwater v. Astrug512 F. App’x 67, 70 (2d Cir. 2013gdopted
by 2017 WL 782901 (N.D.N.Y. Feb. 28, 2017After considering these factors, “the Amniist
‘comprehensively set forth [his] reasons for the weight assigned to agrphysician’s

opinion.” Greek 802 F.3d at 375 (quotirBurgess537 F.3d at 129). “The failure to provide
‘good reasondor not crediting the opinion of a claimant’s ateng ptysician is a ground for
remand.” Id. (quotingBurgess537 F.3d at 129-30).

The factors for considering opinions from ntbeating medical sources are the same as
those for assessing treating sources, with the consideration of whetherrtteeegamined the
claimantreplacing the consideration of the treatment relationship between the aodrites
claimant. See20 C.F.R. 88 404.1527(c)(1%), 416.927(c)(1)6). Additionally, when weighing

opinions from sources who are not considered “mégliaaceptable sourcesunder the

5 Medically acceptable sources are noted to include the following: licensettighyg;
licensed or certified psychologists; licensed optometrists; licensed podiati$tgyalfied
speecHanguage pathologists. SSR 06-03p, 2006 WL 2329939 (Aug. 9, 2006).
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regulations, the ALJ must consider the same factors as used for evatyatilogs from

medically acceptable sourceSaxon v. Astrye/81 F. Supp. 2d 92, 10K.(O.N.Y. 2011) (citing
Canales v. Comm’r of Soc. Se898F. Supp. 2d 335, 344 (E.D.N.Y. 2010)); SSR 06-03p, 2006
WL 2329939.

In terms of Plaintiff's physical functioninghaé ALJ afforded great weight to consultative
examiner Dr. Jenouri’s opinion that Plaintiff should avoid operating machinery, ditin
limitation consistent with Plaintiff's seizure history; however, the ALJ dedltoeaccept Dr.
Jenouri’s opinion that Plaintiff should avoid driving because “his treating neuroiliodisates
the claimant is now eligible to drive due to his lack of seizures.” (T. 20.) Symilae ALJ
indicated he afforded great weight to the March 15, 2012, opinion from NiasiiBner
(“N.P) Sherrie Adlerthat Plaintiff should exercise sereuprecautions “including no driving,
operating heavy machinery, climbing on ladders, [and] being under open flame fomaumiof
six monhs,” noting the same reasonis.

The ALJ afforded some weight to the opinion from treating physiciaB&nrnet, noting
that Dr.Bennett is “an acceptable medical source with specialized experience in orthopedi
surgery.” (T. 20.) The ALJ fountthatDr. Bennetts opinionthat Plaintiff could lift over ten
pounds and had no restrictions in standing or walking weameistent with the medical imaging,
presentation during exams, positive response to orthopedic treatment, and 'Bleepbifts that
he performed light housework and ligixercise.ld. The ALJ declined to afford greater weight
to Dr. Bennetts opinion that Plaintiff could sit less than six hours, that he would besitf-
more than 20 percent of the workday, and that he would miss two days of work per month

because he found these restrictions unsupported Bdnnett’s treatment records atie other
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clinical findings in the record that failed to show difficulties remaining seatediaimmang
attention, or regularly attending appointments; the ALJ also found theseti@ssrinconsistent
with Plaintiff's reported daily activitiesld.

The ALJ also afforded some weight to the opinion from P.A. Hodgeman, noting that
although P.AHodgeman wasot an acceptable medical source, he had a treatment relationship
with Plaintiff. (T.20.) The ALJ found that P.A. Hodgeman'’s opinion that Plaintiff could lift and
carry 10 to 30 pounds, that he had no limitations in sitting or walking, and that he had moderate
limitations in squatting and bending were consistent with Plaintiff's impairmentsisneplorts
of reduced physical activitiesnce the beged onset dateld. However, the ALJ declined to
afford greater weight to themainder of P.A. Hodgeman’s opinion indicating a moderate
limitation in standing because the ALJ found that limitation inconsistent with Plaintiff’s
presentation at examitians and with his reportieactivities of daily living.Id.

In terms of Plaintiff's mental functioning, the ALJ afforded great weigl8tade Agency
psychiatric consultant Dr. Blackwell’s opinion that Plaintiff could perforneast unskilled
simplework because he found that opinion consistent with the intellectual testing, P&intiff’
presentation during exams, his positive response to conservative mental heatintreand his
reported activities of daily living. (T.20-21.) The ALJ also afforded greahwéo the opinion
of examining physician Dr. Russell that Plaintiff would be able to perforsrgdpiring little
knowledge of writing or math, citing the same reasons. (T. 21.)

The ALJ afforded some weight to the opinion of consultativarerer Dr. Loomis that
Plaintiff could perform simple tasks but had some mild deficits in attention, coattent and

performing complex tasks, finding this opinion was consistenttéhntellectual testing,
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Plaintiff's presentation during exams, Ipigsitive response to conservative mental health
treatment, and his reported activities of daily livin(d@. 21.)

Plaintiff argues thathe ALJ erred in weighing the above opinions, providing a number of
reasonsecific to each opinion, but this Court does not find Plaintiff's arguments as a whole
persuasive. SeeDkt. NO. 9 at 13-20.) As can be seen from the above discussion, the ALJ
explicitly indicated the weight he afforded to each opingp®cifically highlighted what
portions of opinions haccepted or rejected, and provided specific reasons for that acceptance or
rejection. (T. 20-2) The ALJ's discussion shows that he appropriately considered the relevant
factors for assesgy opinion evidence as welld.; seealso20 C.F.R. 88 404.15%c),
416.927(c). The majority of Plaintiff's more specific argumemtswhich he cites to some
evidence that supports his assertiareslittle more than requests that this Counveggh the
evidence, something that is not permitted within the limitegbs of review for this appeal.

Lewis v. Colvin122 F. Supp. 3d 1, 7 (N.D.N.Y. 2015) (noting that, even where a plaintiff can
point to some evidence that supports his position, “a reviewing court ‘defers to the
Commissioner’s resolution of conflictireyidence™ and {5 limited to determining whether the
[Commissioner’s] conclusions were supported by substavidence in the record and were
based on a correct legal standar@uotingCage v. Comm’r of Soc. Sg692 F.3d 118, 122 (2d
Cir. 2012);Lamay v. Comm’r of Soc. Sgb62 F.3d 503, 507 (2d Cir. 2009)).

Plaintiff argues that the ALJ erred specifically@pecting PA. Hodgeman'’s limitation
that Plaintiff would be moderatelynited in standinga term which is defined within the form

usedas twentyfive percent. (T. 291.However,Plaintiff does not show how thigjection in
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any way impactethe validity of the ALJ’s decisioh. Additionally, Plaintiff's assertion that
there was a gap in the redadue to what he asserts imek of a funabnal opinion related to
Plaintiff's ability to stand and walk is not persuasive for one key reasoBenetts opinion,
which included a statement that Plaintiff could stand and walk eight hours in an eight hour
workday, was rendered in July 2014, awafter Plaintiff's total left hip replacement. (T. 666,
672-73.) Although Dr.Bennetttreated Plaintiffor his spinal impairment, treatment records
show that DrBennettalso addressedlaintiff’'s hip concerns personally amés aware of
Plaintiff's treatment for his left hip, including his surgery and his leg redgicrepancy. (T.
449-50, 454, 629-30.) On April 25, 2014, Dr. Bennett observed Plaintiff ambulated with a
steady gait and no ataxia. (T. 629.) His other examinations from July 2012 througly Januar
2013 showed fairly little ongoingbnormality of functioning related to either Plaintiff's back or
hip. (T. 448-55.)The physical therapy and other treatment from the period after Plaihtgf's
replacement showhat tenderness and other symptoms were ongoing, but do not support
Plaintiff's assertions that Plaintiff's hip pain and leg length discrepandyspogery caused
greater overalimitations in Plaintiff's ability to stand and walkS¢e e.g, T. 538, 575-81, 587,
589-90, 592-94, 637, 640, 64Because Dr. Benné&ttopinion was rendered after Plaintiff's
total hip replacement and the treatment evidence does not contradict the Adidigsfin
regarding Plaintiff's ability to stand and walk, there was no need to engag¢hier f

development of the record on that issue.

6 An opinionthat Plaintiff was twentjive percent limited in his ability to starsems to

indicate that Plaintiff would still be able to stand six hours in an-ight workdayas twenty
five percent of eight hours equals two hours. Given that the ALJ found Plaintiff capable of
standing for six hours in an eight-hour workday, there does not apeziuédlybe a clear
inconsistency between the RFC finding andH#dgeman’s limitationwhether or not the ALJ
afforded less weight to that limitation
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Additionally, in terms of the opinions related to Plaintiff's mental impairments,
Plaintiff's argument that those opinions were somehow unreliable becauseetieesendered
prior to Plaintiff's two psychiatric hospitalizations is not availing. (Dkb. Blat 17-19 As will
be discussed in greater detail in Part 111.C of this Decision and Ordavittence does not
support greater ongoing limitations stemming from Plaintiff's moodrdescand fails to show
that the symptoms Plaintiff displayed during his two hospitalizations suetigar to the severity
of symptoms he experienced on a typical basis before ortladige temporary exacerbations
The ALJ notes Plaintiff fiospitalizations in his discussion of the evidence, indicating that he
considered them when making his determination. (T. 15, 19.)

In terms of the ALJ’s decision to afford no weight to various statements thaiogdige
indicated Plaintiff was disablethe ALJ was entitled to decline to rely on these statements
because the question of whether a claimant is disabled is an issue resdregdaminissioner.
Mortise v. Astrug713 F. Supp. 2d 111, 125 (N.D.N.Y. 2010) (“[A]n opinion concerning the
ultimateissue of disability, from any source, is reserved to the commissiorarifp v.

Colvin, 948 F. Supp. 2d 260, 267 (N.D.N.Y. 201Bplding “[i]t was proper to ge little weight
to [a doctor’s] opinion, which concerned issues reserved to the Commissiinere the
opinion in question consisted of statements that the plaintiff was severelyedisaiol not
competitively unemplgable) (citing 20 C.F.R. § 416.927(d)(1)Jontrary to Plaintiff's
arguments, there was no need for the ALJ toamtact thessources in an effort to obtain
clarification or a functional assessmeifihere were multiple other opinions that did outline
more specific functional restrictions, including opinions from Pifiimtreating sources.

Therefore there was no gap in the record that needed to be further developed and the ALJ had
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more than adequate evidence to enable him to make a conclusion on the issue ofsPlaintiff
disability. It is clear from the ALJ’s discussion of the functional opinion evielend the
medical and other evidence that tieJ considered the evidence as a whole and his decision to
reject these opinianwas supported by substantial evidence.

Forall thee reasons, the weight the ALJ afforded to the opinion evidence in the i®cord
supported by substantial evidence and consistent with applicable legal dsaadarremand is
not required on this basis.

C. Whether the ALJ Adequately Accounted for Plaintiff's Mental Impairments
With a Limitation for Simple, Routine, and Repetitive Work

After carefully considering the matter, the Court answers this question megagive for
the reasons outlindaklow.
Residual functional capacity (“RFC”) is defined as
what an individual can still do despite his or her limitations . . . .
Ordinarily, RFC is the individual’s maximum remaining ability to
do sustained work activities in an ordinary work setting on a regular
and continuing basis, and the RFC assessment must include a
discussion of the individual’s abilities on that basis. A “regular and
continuing basis” means 8 hours a day, for 5 days a week, or an
equivalent work schedule.
Melville v. Apfe] 198 F.3d 45, 52 (2d Cir. 1999) (quoting SSR 96-8p, 1996 WL 374184, at *2
(July 2, 1996)).“Work-related mental activities generally required by competitive, remunerative
work include the abilities to: understand, carry out, and remember instructions; usentdgm
making work-related decisions; respond appropriately to supervision, co-workerend w
situations; and deal with changes in a routine work setting.” SSR 96-8p, 1996 WL 374184, at
*6; accordSSR 8515, 1985 WL 56857 (Jan. 1, 1985VItimately, ‘[a]ny impairmenirelated

limitations created by an individualiesponse to demands of work . . . must be reflected in the
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RFC assessment.’Hendrickson v. AstryeNo. 5:11€V-0927(LEK/ESH), 2012 WL 7784156,
at *3 (N.D.N.Y. Dec. 11, 2012) (quoting SSR 85-15, 1985 WL 56857, at *8).

Plaintiff argues that the ALJ’s limitation to “simple work” did not accuratetoaat for
Plaintiff's psychiatric symptoms, which Plaintiff asserts included issues‘arntkiety, stress,
and his thinking processes.” (Dkt. Noa@12-13) Plaintiff further argues that the ALJ erred in
failing to address how Plaintiff's preoccupation with his physical impairmedtsynptoms
that were noted on a few examinations during and around the time of his psychiatric
hospitalizations impacted his ability to perform the basic mentahdds of unskilled workld.
Despite these argumenBaintiff fails to point to any evidence that these symptofrigs mood
disorder and preoccupation with his physical conditieposed any specific mental limitations
that were nt encompassed by the ALJ’s restriction to simple, routine, and repetitive tasks

It is important to note that the symptoms Plaintiff highlights, while serious, dappetr
to describe Plaintiff's typical mental state. Although the record does show|thatiff
experienced temporary exacerbations of mental health symptoms that respigchiatric
hospital admissions from November 24, 2013, to December 8, 2013, and from January 27, 2014,
to February 4, 2014, these are the dnly instances wherelaintiff wasobserved to have such
serious symptoms. (T.525-29, 53@&:) Plaintiff had stabilized on medication by the time he
was discharged from the 2013 admission with no subsequent mental health treatmdat until t
2014 psychiatric admission, at iwh time Plaintiff reported that he had been off his medication
for about a week due to missing an outpatient follow-up with his psychiatrist. (T. 527.)
Consequently, it appears Plaintiff's suicide attempt that led to the secondabsgchi

hospitalizatbn was based in part on noampliance with his medications; there is no evidence
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that Plaintiff continued to experience such severe symptoms while complihrtisvigrescribed
medicatiors.

On March 26, 2014, N.;Amy Crondid observe that Plaintiff was pleasant, was very
focused on his back and hip problems rather than his mental health, had slow and soft-spoken
speech, reported auditory and visual hallucinations, displayed a circumstantehgewtial
thought process ih distractibility, was preoccupied, and had fair intellatfunctioning and
attention withfair-to-poor concentration, insight, and judgment; N.P. Gisonoted his
prescribed medications included clonazepam, Seroquel, and Zdbft595-96.) However, on
April 9, 2014, N.P. Cron noted that Plaintiff had no current mood issues, thoughtltie “[s]
struggles to articulate what was going on with him when he triedl toirkiself.” (T. 600.) N.P.
Cron observed his affect was euthymic and appropriate, his perceptions wereiaggpiopthad
an organized but circumstantial and tangential thought process, he was preoccinpies! it
problems, and he had an average intellect and fair concentration, attention, insight, a
judgment.ld. On May 14 2014, and June 11, 2014, N.P. Cron observed Plaintiff had a
circumstantial thought process with preoccupations on his hip problems, but meunsal stat

examinations were otherwise normal. (T. 603, 60&¢ mental treatment evideniterefore

! Clonazepam is a medication prescribed variously for seizures, anxietyarindpacks.

ClonazepamNATIONAL INSTITUTE OFHEALTH U.S.NATIONAL LIBRARY OF MEDICINE,
https://medlineplus.gov/druginfo/meds/a682279.Hlast visited June 28, 2017). Seroquel
(generic name quetiapine) is a medication variously prescribed for schiz@pbirenania and
depression associated with bipolar disord@uetiaping NATIONAL INSTITUTE OFHEALTH U.S.
NATIONAL LIBRARY OF MEDICINE, https://medlineplus.gov/druginfo/meds/a698019.H({ast
visited June 28, 2017). Zoloft (generic name sertraline) is a medication varioushae$o
treat depression, obsessive compulsive disorder, panic attacks, posttraussstidisorder, and
social anxiety.Sertraling NATIONAL INSTITUTE OFHEALTH U.S.NATIONAL LIBRARY OF
MEDICINE, https://medlineplus.gov/druginfo/meds/a697048.Hlast visited June 28, 2017).
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does not support Plaintiff’'s contentions that he continued to suffer from the sanmty séver
mental health symptoms that he displayed at the beginning of his two hospitalizations

Nor does the evidence in the record indicate that Plaintiff suffered fromoraoyng
mental limitationsas a result of his mood disordbat were not encompassed within a restriction
to simple, routine, and repetitive tasks. Consultative examiner Dr. Loomis fountifPlai
capable of dealing with simple instructions, directions, aridgtagith only a mild impairment in
his ability tomaintain attention and concentratiandto perform complex taskspaintain a
regular schedule, learn new tasks, make appropriate decisions, relataeyegtiaothers, and
appropriately deal with stres¢T. 467.) However, a milcestriction does not indicatbat the
ALJ was required to include a limitation in the RFC assesshegmind limiting Plaintiff to
simple, routine, and repetitive tasks; indeed, the record does not support any gleabers
restrictions in these areas of functioning. Dr. Blackwell found Plaintithloigpof performing
unskilled and some semiskilled work. (T.68.) These opinions and the overall mental health
treatment evidence provide substantial evidence supgah#ALJ’s limitation to simple,
routine, and repetitive taskand Plaintiff has not shown what other specific mental limitations
have not been accounted for with this restrictiSee Burrows v. Comm’r of Soc. S&w. 3:15-
CV-1266(GTS/WBC) 2017 WL 1274177, at *8-9 (N.D.N.Y. Mar. 3, 20B80opted by2017
WL 1162195 (Mar. 28, 2017) (finding that the ALJ was not required to account for additional
limitations where substantial evidence supported his mental RFC determination).

However, the evidence relatedR&aintiff's learning disordegn impairmenthat the ALJ
also found severés a different matterThe ALJ afforded great weight to Dr. Russell’s opinion
that Plaintiff “would be able to perform jobs requiring little knowledge of writngnath’,

noting that it was consistent with the intellectual testing, Plaintiff's presentatioxaamireations,
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his positive response to conservative mental health treatment, and reportéeésofidaily
living. (T.21.) Yet, the ALJ did not include in tR#-C any specific limitation related to the
extent of reading and math Plaintiff can perform in the workplace. (T. 18.)

This Court is not convinced that a limitation to simple, routine, and repetitive tasks
clearly encompasses the extent of limitation in Plaintiff's reading and miditealthat is shown
in the record. For example, Dr. Russell performed testing that showedfPtarformed at a
4th grade level in both reading and arithmetic. (T. 3H&)further noted that Plaintiff's
functional academics were weak and that Plaintiff reported anxiety wheratiisonreading
skills were tested at jobs. (T. 378.) Plaintiff made similar reports at the headiogting he
used to beg not to have to do reading or writing portions of things and he would simply copy
words from other places if he needed to write something specific on reports when he was
previously working. (T. 44-45.) He also reported failing the written portion of hisr&sitest
atleast once due to his issues with reading. (T. 36.)

The ALJ’s failure to explain why he chose not to incorporate a limitation detate
Plaintiff's reading and writing abilities despite explicitly affordigigeat weight to Dr. Russell's
opinion indicaing such limitations leaves the ALJ’s decision lacking the clarity necessary to
enable this Court to determine whether the ALJ’s findings are supported by sabstadénce.
See Hamedallah ex rel. E.B. v. Astr8@6 F. Supp. 2d 133, 142 (N.D.N.Y. 2012 court
‘cannot . . . conduct a review that is both limited and meaningful if the ALJ does not $kate wi
sufficient clarity the legal rules being applied and the weight accordedittenee
considered.”) (quoting/iorgan ex. rel. of Morgan v. Chate913 F. Supp. 184, 188-89

(W.D.N.Y. 1996)) Lee v. AstrueNo. 10CV-6036(CJS) 2011 WL 1675101, at *7-8 (W.D.N.Y.
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May 4, 2011) (finding error meriting remand where the ALJ’s decision wasailie
inconsistent).

Although Dr. Russell noted thatj]f he were physically able, he would be appropriate
for many other jobs requiring little knowledge of math and writing,” Dr. Rudgkenotassess
Plaintiff's physical ability, nor is he a vocational expeu this statement does not substitute for
actual wcational evidence that Plaintiff remained able to work when all the supporteditinsta
are consideredThe ALJ limitedPlaintiff to a range of light work in addition to his mental and
cognitive+elated limitations (T. 18.) In making his Step Fivetgrmination that Plaintiff
remained able to perform aysificant number of jobs in the national economy, the ALJ relied on
the MedicalVocational Guidelines as a framewddt decision-making. fie Medical
Vocational Guidelines, however, do rextpresslycontemplate a restriction for minimal reading
and mattf and reading and math skills are not clearly encompasselimitation to simple,
routine, and repetitive tasks.

The ALJ does natake any attempt to explain how a limitation for “litkleowledge of
reading and mathin combination with Plaintiff's other limitationsyould not significariy
erode the occupational base of unskilled light work, nor do any of the Social SecuntysR
cites speak to the impact such a restriction would have on the occupational base edunskill
work. (T.22.)See als®&SR 8314, 1983 WL 31254; SSR 85-15, 1985 WL 5685iad the

ALJ properly included this limitation in the RFC consistent with the weightfoedaid to Dr.

8 The MedicalVocational Guidelines do include a consideration of whether an individual
is literate or not as part of the educational considerations; however, this stihatogddress
whether a limitation in the ability to perform basic woelated mathematics tasks would
significantly erode the occupational base of other work in the national ecoBemgenerally
20 C.F.R. § 404, Subpart P, App. Il.

27



Russell’'s opinion, consultation with a vocational expert would have been nedesdargrmine
the effect this limitation would have the occupational based of unskilled light éad&.Zabala
v. Astrue 595 F.3d 402, 410-11 (2d Cir. 2010pting that “[i]f a claimant hasonexertionka
limitations that ‘significantly limit the range of work permitted by his exertional limitatighs,’
ALJ is required to consult with a vocational expert”) (quotdapp v. Bowen802 F.2d 601, 605
(2d Cir. 1986)).The ALJ’s failure to reconcile the wgit afforded to Dr. Russell’s opinion with
the RFC determination is therefore harmful error because it is impossible fGotlristo
determine whether the ALJ’s ultimate Step Five finding is supported by stidlséaidence as a
result of this error.

Forall these easons, the ALJ’'s mental RFC did not clearly account for all of the mental
limitations supported by the recor®Remand is required for the ALJ to provide further
explanation for the inconsistency between his findings that Plaintiff's repdisorder was a
severe impairment and that Dr. Russell’s opinion was entitled to great weighteamdission
of any limitation relating to Plaintiff's workelated reading and matiapabilities.

D. Whether the Step Five Finding is Supported By SubstantisEvidence

Dueto the ALJ’s lack of explanation asway he failed to include limitations related to
Plaintiff's reading and math abilities in the RFC desafterding Dr. Russell’s opinion great
weight, on remand, the ALJ will need toeealuate Plaitiff's ability to perform other work in
the national economy at Step Five of the sequential evaluation, including obtainirignadcat
expert testimony to determine the impact of Plaintiff’'s reading and math abilities alilitisto

perform unskilled light work.
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ACCORDINGLY , itis

ORDERED that Plaintiff's motion for judgma on the pleadings (Dkt. No) &
GRANTED in part andDENIED in part and it is further

ORDERED that Defendant’s motion for judgment on the pleadings (Dkt. Npois10
DENIED in part andGRANTED in part and it is further

ORDERED that this matteis REMANDED to Defendant, pursuant to Sentence Four of

42 U.S.C. § 405(g), for further proceedings consistent with this Decision and Order.

Dated:June 29, 2017
Syracuse, New &tk
Tf’er/ese Wlley Dancks
United States Magistrate J udge
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