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DECISION and ORDER

Plaintiff Kevin O'Neil brought this civil action against defendants Argon Medical

Devices, Inc. and Rex Medical, L.P.  On February 13, 2020, the Honorable Thérèse Wiley

Dancks, United States Magistrate Judge, advised by Report-Recommendation that

defendants' motion to dismiss the Second Amended Complaint be granted in part and denied

in part.  She further recommended that defendants' Rule 12(f) motion to strike be denied.  No

objections to the Report-Recommendation have been filed.

Based upon a careful review of the entire file and the recommendations of the

Magistrate Judge, the Report-Recommendation is accepted in whole.  See 28 U.S.C.

§ 636(b)(1). 

Therefore, it is 

ORDERED that

1.  Defendants' motion to dismiss is GRANTED in part and DENIED in part;

2.  Defendants' motion to dismiss is GRANTED with respect to plaintiff's claims for

failure to warn, breach of express warranty, breach of the implied warranty of fitness for a

particular purpose, fraudulent misrepresentation, and negligent misrepresentation, and those

claims are DISMISSED WITH PREJUDICE;

3.  Defendants' motion to dismiss is DENIED with respect to plaintiff's claims for

negligence, defective design, manufacturing defect, and breach of the implied warranty of

merchantability and request for punitive damages;

4.  Defendants' Rule 12(f) motion to strike is DENIED;

5.  The following claims remain:  negligence, defective design, manufacturing

defect, and breach of the implied warranty of merchantability; and
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6.  Defendants are directed to answer the remaining claims in plaintiff's Second

Amended Complaint (ECF No. 47) within twenty (20) days of the date of this Decision and

Order.

IT IS SO ORDERED.

Dated:  March 9, 2020
             Utica, New York.
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