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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF NEW YORK

JOHN NEWMAN,
Plaintiff,
-against- 3: 17-CV-0918_EK/DEP)

ANTHONY J. ANNUCCI and THOMAS J.
HERZOG

Defendants.

MEMORANDUM-DECISION AND ORDER

INTRODUCTION

On February 13, 2017, pro se plaintiff Jo\ewman, who was serving a term of
post-release supervision in conti@e with his conviction in New Yk state court, was arrested
and returned to the custodythe New York Departmemif Corrections and Community
Supervision (the “DOCCS”). Hieas brought claims under 423JC. § 1983 against defendants
Anthony J. Annucci and Thomas J. Hegz Commissioner and Depu€ommissioner of
DOCCS, respectively, alleging thiie terms of his post-releasgpervision and his return to
prison violated the U.S. Constitution. Dkt. N@. (“*Am. Compl.”). He seeks his release from
custody, termination of his post-release suig@n, damages of $5,600,000, and a declaration
that post-release supervision is unconstitutional. Id. Defendants move to dismiss. Dkt. No. 24
(“Motion”); see_also Dkt. Nos. 32 (“Opposition’33 (“Reply”). For the reasons that follow, the

Motion is granted without prejudice to thikng of a second amended complaint.
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. LEGAL STANDARD
To survive a motion to dismiss under RuEb)(6) of the Federal Rules of Civil
Procedure, a complaint must allég@ough facts to state a claim falief that is plausible on its

face.” Bell Atl. Corp. v. Twombly, 550 U.$44, 570 (2007). In determining whether a

complaint states a “plausible”ain, the Court may disregard “kals and conclusions . . . devoid

of further factual enhancement.” Ashcroftgbal, 556 U.S. 662, 678 (2009). However, “[w]hen

there are well-pleaded factual gléions,” a court must “assume their veracity,” id. at 679, and
deny the motion to dismiss if they “raise a m@ble expectation thdtscovery will reveal
evidence” of the alleged miscondu€wombly, 550 U.S. at 570. Wheras here, a plaintiff is
litigating pro sethe Court must construe his or her pleadi “liberally and interpret[] them to

raise the strongest argumetitat they suggest.” SykesBank of Am., 723 F. 3d 399, 403 (2d

Cir. 2013).
“In considering a motion to dismiss for faillk@state a claim . . . a district court may
consider the facts alleged in the complaint, dosois attached to the complaint as exhibits, and

documents incorporated by reference indbmplaint.” DiFolco v. MSNBC Cable L.L.C., 622

F.3d 104, 111 (2d Cir. 2010). When a Plaintiff isqgaeding pro se, the Court may also consider
certain other “materials outside the complainthi® extent that they are consistent with the
allegations in the complaint,” @tuding “factual allegations inlje plaintiff's] papers opposing

the motion” and “documents . . . attache[d] tee[plaintiff's] opposition papers.” Scalpi v. Town

of E. Fishkill, 14-CV-2126, 2016 WL 858955,*& (S.D.N.Y. Feb. 29, 2016); accord Jones v.

Annucci, No. 16-CV-3516, 2018 WL 9105%t,*5 (S.D.N.Y. Feb. 14, 2018).

! Defendants cite Koehler v. Metro. Transportation Auth., 214 F. Supp. 3d 171, 174
(E.D.N.Y. 2016), for the propositn that the Court should not cashsr documents attached to
Plaintiff's Opposition, but that caskd not involve a pro se litigant.
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1.  BACKGROUND

The facts in this sean are drawn from the Ameed Complaint and related
submissions. In particular, the Amended Ctaim references a “dialogue” reflected in
“documents previously provided.” Am. Compl. afThe Court construes this to be a reference to
letters between the parties that the Plaintiticted to the original complaint, Dkt. No. 1-1
(“Exhibits”). The Court therefore considered thadstters, which are “incorporated by reference
in the [amended] complaint,” in decidingetMotion. DiFolco, 622 F.3d at 111. The Court also
considered clarifying statements iret@pposition. See Jones, 2018 WL 910594, at *5
(explaining that a court may omaotion to dismiss “consider factual allegations made by a pro
se party in his papers oppogithe motion”). The allegations in the Amended Complaint, as
enhanced in the Exhibits ancet@pposition, are construed liberaltyplaintiff's favor and taken
as true for the purpose of deciding tMotion. See Sykes, 723 F. 3d at 403.

On December 29, 2009, a New York state courteseced Plaintiff to five years and six
months in prison. See Am. Compl. at 2. OQmghist 9, 2013, Plaintiff wagleased subject to
DOCCS supervision and numerous conditionsThkese included requirements that, unless his
parole officer permitted otherwise, he coalat: (1) leave his approved residence or have
“unauthorized” visitors; (2) posse a computer or go on the intety(3) drive a motor vehicle;
(3) “enter or be within 1,000 feet of places whelédren congregate such as toy stores, parks,
pet stores, playgrounds, malls, bike trails, vidalleries, skating rinks, amusement parks,
bowling alleys, pool halls, etc.”; (4) possess ploaphs of minors; (5) have contact with
minors, including his children; J&stablish “a relationship thaean be described as, but not
limited to, the following: intimate, romantic, seduongoing, social and/andiscriminate sexual

encounter with another person” without notifyinig parole officer of the relationship and the



third party of his criminal history of sexual abudénk alcohol or frequa establishments that
serve it as their main business. Exhibits at 2, 6leQwas required to permit his parole officer to
visit him at his home and workplace and to “permit the search and inspection of [his] person,
residence, and property . .” Opp’n at 13.

On August 19, 2013, ten days after Plairgiffelease on parole, DOCCS issued an
“administrative warrant” for Plaintiff's arresAm. Compl. at 2. On January 23, 2014, he was
arrested and returned to custody, where he reméonedmost three years. Am. Compl. at 2. In
2015, while he was still incarcerdtePlaintiff wrote a lder to Annucci complaining about the
conditions of his releasexhibits at 1. Herzog replied dvlay 7, 2015. Id. He wrote, among
other things, that “conditions otlease are meant to provide sture for all offenders to guide
them in [their] transition to the community,h@ “are not different thawhat most law abiding
citizens live by each and every dald’ Plaintiff wrote back thate strongly disagreed; he
believed his conditions of parole violates constitutional rights. Id. at 2—3.

On August 5, 2015, Plaintiff wrote Governor drew Cuomo a letter expressing similar
concerns, stating that “at times [he] thinkjsht prison is a privélge and parole is the
punishment,” because the state gave him “evere mestrictions to live with” when he was
released on parole. Id. at 5. Ligjihis conditions of release, Plafhcomplained that they were
“arbitrary,” “ha[d] nothing to dawvith [his] crime,” and were “ague, and/or open to be taken
advantage of.” Id. at 6, 10. He stated he “livafdiear” of being “put back in prison because
[he] said hi to someone in a subway statoecause [he] shopped at Walmart.” Id. at 10.
DOCCS responded to the letter, encouraging Ptaintdiscuss his compilats with his parole

officer when released. Id. at 11.



On January 12, 2017, Plaintiff waseased on post-release supervigi@nce again,
however, his conditional freedowas short-lived. On February 13, 2017, DOCCS issued another
administrative warrant and arrested him. Id3.a®Plaintiff was eventually moved to Shawangunk
Correctional Facility, where he eairrently incarcerated. Dkt. No. 44.

Plaintiff filed this case on August 21, 2017. Dkt. No. 1 (“Complaint”). The Court granted
him leave to proceed in forma pauperis and aeckfne majority of his Complaint for filing.

Dkt. No. 11. On December 4, 2017, Plaintiff amended his complaint. Am. Compl. In it, he
alleges that his conditions of ealse, its revocation, and his rettwrcustody violated his First,
Fourth, Fifth, Eighth, Ninth, and Fourteenth Amemahtrights and were the result of “polic[ies]
written and/or enforced” by Defendants. &l.1-4. On March 9, 2018, Defendants filed the
Motion, which is fully briefed.

V. DISCUSSION

To state a claim under 8§ 1983, a plaintiff mpistusibly allege theiolation of a right
secured by the Constitution or another federmaldg a person acting under the color of state
law. See West v. Atkins, 487 U.S. 42, 48 (1988). “Section 1983 itsetita source of
substantive rights, but merely provides ammoé for vindicating federal rights elsewhere

conferred.” Albright v. Oliver510 U.S. 266, 271 (1994) (quotaticmwitted). A private plaintiff

may use it to sue state officials (in their indivadlocapacities) for damages or (in their official
capacities) for prospective relief from an ongpviolation of federal law. See State Emps.

Bargaining Agent Coal. v. Rowland, 494 F.3d 99.,(2d Cir. 2007). A parole condition is

2 Unlike parole, which is discretionary rake before the expiration of a prison term,
post-release supervision, likepguvised release in the fedesystem, commences when a
defendant’s prison term exp#reSee N.Y. Penal Law § 70.45.



“ongoing” not only when it is in effct, but also when there is @&asonable expectation” that the

condition will be re-imposed. Doe v. Annugbio. 14-CV-2953, 2015 WL 4393012, at *6—

7 (S.D.N.Y. July 15, 2015) (holding that seffemder parolee who was wrongfully deprived of
contact with his infant son calimaintain a claim for injunctevrelief even though the offending
parole conditions were modified, permti plaintiff to live with his family).
A. TheHeck Doctrine
A state prisoner may not bring a claimder § 1983 if judgment in his favor “would

necessarily demonstrate the ihday of [his] confinement orts duration.” Wilkinson v. Dotson,

544 U.S. 74, 81-82 (2005). Therefore, “habeapuis the exclusive remedy for a state
prisoner who challenges the fact or duratiohisfconfinement and seeks immediate or speedier
release, even though such a claim may catt@n the literal tems of § 1983.” Heck v.
Humphrey, 512 U.S. 477, 481 (1994). Heck lzdrallenges under § 1983 not only to the
substance of state decisions, but also to the guves used to determitigat the plaintiff should

be incarcerated where the “prinalgprocedural defect complainefl. . . would, if established,

necessarily imply the invalidity of the depaiion [of liberty].” Edwards v. Balisok, 520 U.S.

641, 646 (1997). Accordingly, “[olurts have applied Hedk prevent a state prisoner from
bringing a Section 1983 action clealging a parole rewation” on substantive or procedural
grounds “unless that revocatioadision [was previously] reversed the underlying conviction

[was] set aside.” Lee v. Donnaruma, 63 F. App%, 41 (2d Cir. 2003); see also Praileau v. New

York, No. 17-CV-836, 2017 WL 6033738, at 54(N.D.N.Y. Nov. 8, 2017); Webster v.

Himmelbach, 271 F. Supp. 3d 458, 470 (W.D.N.Y. 2017).
Plaintiff alleges he is ioustody based on a revocatiornpokt-release supervision, not

parole. Opp’n at 1, 2. However, post-releagebtision is treated hsame as parole under



New York law,see N.Y. Penal Law 70.45(3)is a “distinct but integral part of the determinate

[criminal] sentence,” imposed by the stateid, Vincent v. Yelich, 718 F.3d 157, 162 (2d Cir.

2013), and can also be attacked, along witreNscation, in a petitiofor habeas corpus, see

Earley v. Murray, 451 F.3d 71, 75 (2d Cir. 2006). Thersfas the districtaurt held in Kearney

v. Kozloski, Heck appears to preclude Plaintiff's claims under 8 1983 that his “post-release

supervision was wrongly and unconstitutdly revoked.” No. 14-CV-1446, 2016 WL 4690400,
at *4 (N.D.N.Y. Sept. 7, 2016). Because Plairtidfs not alleged that state authorities have
reversed DOCCS'’s decisions to revoke his releasthat a federal court has granted a writ of
habeas corpus declaring his confinement uhlgwie cannot challenge it under § 1983. To
challenge his present confinement in federaktdie must instead exhaust any remedies
available in state courhd, if he cannot get relief there, féepetition for a wribf habeas corpus
under 28 U.S.C. 88 2254. See Heck, 512 U.S. at 481.

The _Heck doctrine may also bar Plaintiff'satlenge to the conditionsf his post-release
supervision (to the extent he alleges they ballre-imposed upon his release). Courts disagree
on whether a properly filed petition for a writludibeas corpus is the only way for a state
prisoner to challenge his existing conditionsopervised release in federal court. Compare

Webster, 271 F. Supp. 3d at 470 and Williams v. Wisconsin, 336 F.3d 576, 579-80 (7th Cir.

2014) with Thornton v. Brown, 757 F.3d 834, 842—-43 @ith 2014). However, the Court need

not decide whether the rule in Heck barsoélPlaintiff's claims. Déendants’ Motion did not

3 New York Penal Law 70.45(3) provides thfilte board of parolshall establish and
impose conditions of post-release supervisioimégsame manner and to the same extent as it
may establish and impose conditions in accardamith the executive law upon persons who are
granted parole or conditional ealse.” It also establishes an itleal administrative process for
revoking parole, conditionaélease, or post-release supenonsild. (referencing N.Y. Exec. Law
§ 259-i(3) & (4)).



address Heck and, in any event, there argo@ndi@ent grounds to dismiss the claims in the
Amended Complaint.
B. Merits
1. Personal Involvement
“Personal involvement of defendants in alleged constitutional deprivations is a

prerequisite to an award of damages urgd®83.” Wright v. Smith, 21 F.3d 496, 501 (2d Cir.

1994)). Thus, “a Section 1983 plaintiff must ‘alleg&angible connection beeen the acts of the

defendant and the injuries suffered.” Aimsv. Pappas, No. 04-CV-7263, 2008 WL 857528, at

*2 (S.D.N.Y. Mar. 31, 2008) (quoting BassJackson, 790 F.2d 260, 263 (2d Cir. 1986)). The
fact that a defendant supervisadmanaged officials who may have violated the plaintiff's rights

does not establish he or she was @eatly involved in the violation. Segill v. Mooney, 824

F.2d 192, 196 (2d Cir. 1987). A prison official mayyhek held liable if her she participated
directly in the alleged everiearned of the inmate's complaint and failed to remedy it, created
policy that harmed the inmate, or acted wgthss negligence in managing subordinates. See

Colon v. Coughlin, 58 F.3d 865, 873 (2d Cir. 1998aintiff alleges that his post-release

supervision was imposed and revoked because of “policy written and/or enforced by”
Defendants. Am. Compl. at 2, 3. Howevergeaplained in more detail below, he does not
describe any specific policy esustom of imposing conditieror revoking release without
reasonable justification or due process. Seomclusory, unsupported allegations of . . . the

existence of a policy are “simply insufficient tdaddish liability of supevisory prison officials



under 81983.” Parris v. N.Y. State Dep't C&ervs., 947 F. Supp. 2d 354, 364 (S.D.N.Y. 2013).

Therefore, Plaintiff's claims for damagagainst both Defendants must be dismisbed.

2. Challenge to the Practice 6fost-Release Supervision
Plaintiff does assert that pastlease supervision and ityoeation are unconstitutional
practices. Am. Compl. at%He alleges that Defendants “create and enforce the policies that

administratively change the sentences of inmabelsthose who are on post-release supervision,

by “reclaiming custody after the legal expiratioraatustodial sentence” “after courts ruled that
the [DOCCS] does not have the authotdyalter a judicial sentence.” fddowever, supervised
release subject to reasonable conditions, #pa criminal sentence, is routine and

constitutional, as is its revocati pursuant to adequate procextur As the Second Circuit noted

in Birzon v. King, “when a convids conditionally released on qmde, the Government retains a

substantial interest in insuring that its rehabiNt@tjyoal is not frustrateaind that the public is

“ As the court concluded on November 21, 201Whalges claims against state officials in
their official capacities are also barred by thetde of sovereign immity under the Eleventh
Amendment, See Dkt. Nos. 11 (“November 21, 2017 Order”) at 2; see also
Dkt. No. 8 (“October 18, 2017 Report and Recommendation”) at 7.

5 Although Plaintiff's general challenge to theactice of post-releassupervision is his
“Fourth Claim,” the Court is addssing it first. Am. Compl. at 4.

® Plaintiff may be referring to Earley Murray, 451 F.3d 71, 76 (2d Cir. 2006)(“Early 1),
in which the Second Circuit heidvas unconstitutional for the DQES to administratively impose
a term of post-release supervision in caséere N.Y. Penal Law 70.45 required it but the
sentencing judge did not impose it. “[O]ffenders whom the Department imposed or executed
post-release supervision terms after the policy was held unconstitutional in Earley Il can bring the
constitutional claims against threlividuals who were iponsible for the illegally imposed terms.”
Nobles v. Gonzalez, No. 18-CV-0680, 2018 \WA59467, at *2 (E.D.N.Y. Mar. 23, 2018)(citing
Betances v. Fischer, 837 F.3d 162, (Z@Cir. 2016)). However, Platiff does not allege his post-
release supervision term was imposed by a DOGI&al and not his sentencing judge.




protected from further criminal acts byetparolee.” 469 F.2d 1241, 1243 (2d Cir. 1972).
Therefore, “[a]lthough a parolee should enjoy tge&reedom in many respects than a prisoner,
... [the] Government may . . . pose restrictions on the rightstbe parolee that are reasonably
and necessarily related to the interests thaGivernment retains after his conditional release.”
Id. Post-release supervision, as a sentencepeirgised release commencing after a prison term
expires, is “virtually indistinguishable [froprobation and parole] for purposes of due process

analysis.” United States v. Carlton, 442 F88&, 807 (2d Cir. 2006). Accordingly, Plaintiff's

general challenge to the primet of post-release sup&ion must be dismissed.

3. Challenge to Plaintiff's Conditions &telease (First, Fourth, and Fourteenth
Amendments)

Nevertheless, Plaintiff argues that the gowneent violated his constitutional rights
under the First, Fourth, and Fourteenth Ameeadts when it imposed conditions on his post-
release supervision. The FourtdbeAmendment requires that, before the government deprives a
person of liberty, it must provid@otice and opportunity for a heag appropriate to the nature

of the case.” Boddie v. Connecticut, 401 U.S1,3378 (1971). However, individuals on parole

and other forms of supervisedeaase, who were lawfully convicted of a crime and “properly
subject[] to . . . restrictionsot applicable to other citizefigre only entitled to “conditional

liberty properly dependent on observance of spp@arole restrictions.” Morrissey v. Brewer

408 U.S. 471, 482 (1972). Therefore, courtthim Second Circuit disagree on whether the
Constitution entitles parolees and other individuals under post-release supervasign to

procedural safeguards when the state imposes conditions on their féleasetheless, Plaintiff

7 Compare Behn v. Brown, No. 16-Q0213, 2016 WL 3562077 (N.D.N.Y. June 24,
2016); Maldonado v. Fischer, No. 11-CV-10920,12 WL 4461647, at *4 (W.D.N.Y. Sept. 24,
2012);_ and Robinson v. New York, 09-CV-455, 2010 WL 11507493, at *5-6 (N.D.N.Y. Mar. 26,
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alleges his conditions of post-rake supervision implicate hisri Amendment right to freedom
of speech and association, his Fourth Amendmght to be free from unreasonable searches,
and his Fourteenth Amendment right to maintanelationship with his children. See Opp’'n at

7-19; see also Exhibits at 2. Thagyhts require procedural peation; the state must give a

supervisee notice and an opportunity to be hbafdre it can impose conditions of release that

abridge them. See United States v. McGeb&dl, F. App’x. 44, 48—-49 (2d Cir. 2013) (“Absent

an individualized inquiry into wéther [the defendant’s] sexual pligities pose a threat to his
sons . . . the imposition of a hargbndition of supervisetklease that eithgrohibits interaction
with his children or makes suafiteraction subject to superos by a person approved of by the

probation officer violates [théefendant’s] due process righisSee also Doe v. Annucci, No.

14-CV-2953, 2015 WL 4393012, at *14 (S.D.N.Y. Jubk, 2015)(finding plausible claim that
prohibiting parolee from contiing son without giving parolee notice and opportunity to be
heard violated his due process rights).

However, Plaintiff's Amended Complaiahd supporting documentio not allege his
conditions of release were immakwithout adequate procedurete provides no facts regarding
how the conditions were imposed, what noticegoeived, or whether he had an opportunity to
be heard concerning them. Therefore, he doestat# a claim that procedural due process was
violated when the conditions weiraposed. See Twombly, 550 U.S. at 570.

Regardless of the procedures used to impose them, conditions of release that restrict
speech, family relationships, or the righbfree from unreasonable searches must be

“reasonably and necessarily related’the “legitimate interests dhe parole regime,’” such as

2010) with Pollard v. U.S. Parole ComMg. 15-CV-9131, 2016 WL 3167229, at *4 (S.D.N.Y.
June 6, 2016) and Singleton v. Doe, 210 F. Supp. 3d 359, 373 (E.D.N.Y. 2016).
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‘rehabilitation” and ‘protectiorf the public,” and “ailored in light ofthe conduct for which

[the individual] was convietd.” Trisvan v. Annucci, 284 F. Supp. 3d 288, 297 (E.D.N.Y. 2018)

(citing Birzon, 469 F.2d at 1243); see also Edittates v. Lifshitz, 369 F.3d 173, 192 (2d Cir.

2004) (applying Fourth Amendment balanciaegt to assess whether condition requiring
defendant’s consent to monitoring of his congputsage bore a “closecsubstantial relation”

to interests of probation system); YunudRobinson, No. 17-CV-5839, 2018 WL 3455408, at

*30-32 (S.D.N.Y. June 29, 2018) (concluding resion on cell phone, computer, and internet

use was not “narrowly tailored” to parolee’snginal history and thefore violated First

Amendment); Doe v. Lima, 270 F. Supp.&&#, 702-06 (S.D.N.Y. 2017) (holding that
Fourteenth Amendment required restriction on |eg's contact with children to be “narrowly
tailored to serve a compelling gonenental interest” and to a rislkefendant posed to his child)

(citing United States v. Myers, 4263d 117, 128 (2d Cir. 2005)(Sotomayor, J.)).

However, Plaintiff provides no factual bassconclude that angf his conditions are
unjustified. Even the most burdensome of Plaintiff's conditions of release could be reasonable if
they are tailored to the circutances of his convicted offen$gs criminal history, and his

pertinent characteristics. For example, in McGeochStwond Circuit suggested that a

condition of supervised release could constitwtilynprohibit the defendant from contacting his
children in certain circumstances, thougtoitrid the sentencing judge had not made the
required individualized findings to do so irattparticular case.€& 546 F. App’x. at 48-49. In

United States v. Reeves, the court stateditled “no doubt that in the appropriate

circumstance a court . . . could require a defentbanotify third-partieof risks arising from
defendant’s criminal record, persal history, or characteristi€although it reversed a condition

that was not reasonably related to riskieddant posed. 591 F.3d 77, 82 (2d Cir. 2010). In

12



Muhammad v. Evans, the district court fousdsonable a conditionqeiring probationer to

notify his probation officer of all intimate relationships he esdevhere he had a history of
domestic violence. No. 11-CV-2113, 2014 WP32496, at *10 (S.D.N.Y. Aug. 15, 2014). And

in United States v. Rock, the D.C. Circugheld a condition banning a sex offender from

possessing a computer or going online withoidgr@pproval because the defendant had pled
guilty to distributing child pornography ovthe internet. 863 F.3d 827, 830-32 (D.C. Cir.

2017). Like the plaintiff in Trigan, Plaintiff does nadllege any facts regarding the conduct for

which he was convicted, or hisskory and characteristics, to eajl “how or why [his] release
conditions are not reasonably or necessarily relatéehitimate state intests in light of” that
conduct. Trisvan, 284 F. Supp. 3d at 289. Therefoentif has not stated a plausible claim that
his conditions of release unreasowatastrict his rights under the First, Fourth, or Fourteenth
Amendments.

Courts in the Second Cir¢unave concluded that conditi® prohibiting a parolee from
being within 300 yards of “places where childcemgregate,” and requiring him to “notify the
probation department when he establishegmifgiant romantic relationship,” which are
comparable to two of Plaintiff’'s conditionaere unconstitutionallyague. Yunus, 2018 WL

3455408, at *2—-29; Reeves, 591 F.3d at 80. “A special ttondif parole that is so vague that a

person of common knowledge must guess ahéaning will be struck down as void for

vagueness.” LoFranco v. U.S. Parole QgrA86 F. Supp. 796, 808 (S.D.N.Y. 1997), aff'd, 175

F.3d 1008 (2d Cir. 1999). Parole conditions mustshéiciently clear toinform [the defendant]
of what conduct will result in his being returntedorison.” 1d. In his 201%etter to the governor
of New York, Plaintiff assertethat his conditions were “gaie, and/or open to be taken

advantage of,” and that he “live[d] in fear” ofibg “put back in prison because [he] said hi to

13



someone in a subway station or because [mghsed at Walmart.” Exhibits at 6, 10. However,
Plaintiffs Amended Complaint dinot put Defendants on noticetHPlaintiff believed any of
his conditions were too ambiguous to notify himadfat conduct would violate them. Therefore,
the Court does not construe the Amended Comipdaimaising a claim that any of his conditions
of release are unconstitonally vague. However, Plaintifhay raise such a claim in a second
amended complaint.

Therefore, Plaintiff does not state a claim thatconditions of rele@sviolated the First,
Fourth, or Fourteenth Amendments or would do so if re-imposed.

4. Challenges to the Revocation of PkHirs Release (Fourteenth Amendment)

In his second and third claims, Plaintiffegges that DOCCS violated the Fourteenth
Amendment because it revoked his release ‘uthudicial intervention,” based on an
“administrative warrant,” and therefore withddue process.” Am. Compl. at 2. The Second
Circuit “considers the constitutional protectiongyueed] for revocation of supervised release to

be the same as those afforded for revocatigradfle or probation.” Uted States v. Sanchez,

225 F.3d 172, 175 (2d Cir. 2000). These procedubctions include an opportunity to be
heard, to present evidence and witnessespssaxamine adverse witnesses before a neutral
arbitrator such as a parole board, and toiveca written statement of the reasons for the
revocation, Id.; see also Morrissey, 408 U.S184#, 489. New York law also requires DOCCS to
provide these safeguards when revoking pasokupervised release. N.Y. Exec. Law
§ 259-i(3)—(4).

Plaintiff does not allege th&OCCS violated New York {& when it revoked his parole
and later his post-release supervision. Ratheajlages that DOCCS revoked his release without
a judicial hearing. However, indduals on parole and supervisetease, serving a sentence for

a criminal conviction, do not “enjoy the full range of procedural safeguards associated with a

14



criminal trial.” Sanchez, 225 F.3d at 176. As sucheutral administrative officer, rather than a

judge, may revoke parole or supervised rede&ee Morrissey, 408 U.S. at 486; Sanchez,

225 F.3d at 175. Therefore, Plaintiff does statte a valid Fourteém Amendment claim
regarding the revocations of his parole and post-release supervision.
5. Claims under the Fifth, Eight and Ninth Amendments

In addition to his claims based on thesEiFourth, and Fourteenth Amendments,
Plaintiff alleges that the conditns of his release and its revtioa violate the Fifth, Eighth, and
Ninth Amendments. Am. Compl. at 1-3. HoweuWgintiff cannot rely orthose provisions to
sustain his Amended Complaint. The Fifth Amdenent Due Process Clause, unlike that of the
Fourteenth Amendment, “governs the corichfdhe federal government and federal

employees.” Viteritti v. IncVill. of Bayville, 831 F. Supp2d 583, 592 (E.D.N.Y. 2011). It does

not “regulate the activities of state officials aatstactors,” such as tkefendants in this case.
Id. Certain rights enumerat@athe Fifth Amendment, including the right against self-
incrimination and double jeopardyre incorporated in the Fdaenth Amendment and, through

it, constrain state governmeraisd their agents. See Malloy v. Hogan, 378 U.S. 1, 6 (1964);

Benton v. Maryland, 395 U.S. 784, 787 (1969)wsdwuer, Plaintiff does not allege that

Defendants violated any such right.
To establish a claim for cruel and unakpunishment under the Eighth Amendment, a
plaintiff must satisfy two créria: “one subjective, focusiran the defendant's motive for his

conduct, and the other objective, focusinglmmconduct's effect.” Wright v. Good, 554 F.3d

255, 268 (2d Cir. 2009). “The subjective compdradrthe claim requires a showing that the
defendant had the necessary level of culpgbsihown by actions chanaeized by ‘wantonness’

in light of the particular circumstancegsaunding the challengezbnduct.” 1d. Under the
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objective element, the punishment must “be incompatible with the evolving standards of decency

that mark the progress of a maturing society.” Estelle v. Gambelle, 429 U.S. 97, 102 (1976).

Punishment meets this standard only if it is “glpsiésproportionate to the crime,” United States

v. Reingold, 731 F.3d 204, 211 (2d GA013), or “result[s] in tb denial of ‘the minimal

civilized measure of life's necessities,” Farmer v. Brennan, 511 U.S. 825, 834, 832 (1994). As

explained earlier, Plaintiff doe®t allege enough facts to shovatlnis post-release supervision,
its conditions, or his presentcarceration is disproportionate lies crime, which he does not

describe. Nor do his allegations suggest Befendants (or anyone e)saonton[ly]” denied

him “the minimal civilized measure of lifelsecessities,” Singleton v. Doe, 210 F. Supp. 3d 359,
365 n.9 (E.D.N.Y. 2016), comparable to prisdinc@ls’ failure to provide “adequate food,
clothing, shelter, and medical edr Farmer, 511 U.S. at 832, 83herefore, Plaintiff does not
state a claim under the Eighth Amendment, either.

Finally, the Ninth Amendment “is not amdependent source of constitutional rights
that may be asserted in a ciights action . . . [and] cannot seras the basis for a § 1983 claim
because such a claim must be based owuittetion of a right guaranteed by the U.S.
Constitution or federal law.” Lloyd v.ae, 570 F. Supp. 2d 556, 566 (S.D.N.Y. 2008).

Accordingly, Plaintiff's remaining constitional claims must also be dismissed.

6. Claim of NegligenMisrepresentation
In his Opposition, Plaintiff also raises a claim of negligent misrepresentation under New
York law, Opp’n at 1, alleging that Annucci insttad Herzog to misrepresent that Plaintiff's
conditions of release were “what most law akgdiitizens live by each drevery day,” id. at 5.

However, “[a] claim for negligemmisrepresentation requires thaiptiff to demonstrate (1) the
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existence of a special or privity-like relatiship imposing a duty on the defendant to impart
correct information to the plaintiff; (2) that the information [imparted] was incorrect; and

(3) reasonable reliance on the informatid@réene v. Gerber Prods. Co., 262 F. Supp. 3d 38, 74

(E.D.N.Y. 2017). Plaintiff does natllege that he relied on Herzegstatement in any way or was
harmed as a result. Therefore, his claim for epsgsentation also lackasctual support and must
be dismissed.
C. Leaveto Amend
After its liberal review of the Complaint, tli&ourt is not able to dcern either a factual
or legal basis for this action. However, in lightRd&intiff's pro se statyshe Court will afford

him the opportunity to amend his claims. &@mez v. U.S. Auto. Assoc. Fed. Savs. Bank,

171 F.3d 794, 796 (2d Cir. 1999) (“[A] pro pkintiff who is proceeding in formpauperis
should be afforded [an] opportunity . . . to amérglcomplaint prior to its dismissal for failure
to state a claim, unless the court can ruleaoytpossibility, however uiklely it might be, than
an amended complaint would succeed in stating a claim.”).

Should Plaintiff choose to submit a second amended complaint in response to this
Memorandum-Decision and Order, iImeist, at minimum, state the facts on which he relies to
support his claim that Defendants engageahistonduct or wrongdoing that violated his
constitutional rights, includg facts regarding his underlyimgnviction and the process by
which his post-release supeiwis, and its conditions, were imposed and revoked. Plaintiff is
advised that any second amendechplaint will completely repice the prior complaint in this
action, and that no portion of any prior complairdlshe incorporated into his second amended

complaint by reference. Plaintiff is forewarniat, if he fails to submit a second amended
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complaint within thirty days of the filing da of this Memorandum-Decision and Order, the
Court will, without furthe order, dismiss this #on without prejudice.
V. CONCLUSION

Accordingly, it is hereby:

ORDERED, that the Defendant#lotion (Dkt. No. 24) iSGRANTED; and it is further

ORDERED, that the Amended Complaint (Dkt. No. 17PpESM | SSED without
preudice; and it is further

ORDERED, that if Plaintiff wishego proceed with this action, he must file a second
amended complaint as directed abawthin thirty days from the filing date of this
Memorandum-Decision and Ongdend it is further

ORDERED, that if Plaintiff fails to timely filea second amended complaint as directed
above, the Clerk shall enter judgnt indicating that tls action is dismissed without prejudice
for failure to state a claim upon which eflmay be granted; and it is further

ORDERED, that the Clerk shall serve a copytis Memorandum-Decision and Order

on all parties in accordaneéth the local rules.

4
5. District Judge
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IT ISSO ORDERED.

DATED: September 21, 2018
Albany,New York




