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MEMORANDUM -DECISION AND ORDER
l. INTRODUCTION

Amanda Yarrington (“Plaintiff”), a bus driver for the Candor Central Schostrioi
(“Defendant District”), brought this action based on gender discrimination afpefestdant
District, its Superintendent (“Defendant Kisloski”), its Director of Gypierns (“Defendant
Smith”), its Transportation Supervisor (“Defendant Jensen”), and its f&@mef Mechanic
(“Defendant Nichols”) seeking compensatory damages, punitive damages, and atfeesy’s
See generallpkt. No. 1, Compl.Pending before the Court are Defendants’ motion for
judgment on the pleadingsgeDkt. No. 13, and their motion for summary judgmesateDkt.

No. 58, pursuant to Rule 56 of the Federal Rules of Civil Procédure.

II. BACKGROUND
The majority of Plaintifis genderdiscrimination claims stem from issues with Defendant
Nichols? Plaintiff worked for Defendant District for four or five years before she beganda

issues with Defendant Nichols in 200SeeDkt. No. 582, Defs’ Stmt. of Facts, at Y 1,1%.3

! Defendants filed the pending motion for judgment on the pleadings on February 25, 2019.
The parties conducted discovery while awaiting the Court’s decision on that motion, and
Defendants later filed the pending motion for summary judgment on January 31,T2@20.
Court addresses both motions in this Memoran@@uision and Order.

2 Although, in her complaint, Plaintiff also alleges that Defendant Smith engagedder-
basedliscrimination for using the word “cunt” in the workplace, saying women bus drivers
were “cancer” within Defendant District, and making a comment that women shouldnbe bor
without tongues so that they cannot talk but cangsgiiform oral sexSee idat{ 24;see also
Dkt. No. 1 at [ 226. However, Plaintiff admits that she never reported Smith’'s remarks to
anyoneSeeDkt. No. 582, Defs’ Stmt. of Factsat § 24. She also never made any complaints
about Defendants Jensen or Kisloski and admits that Defendant Kisloski never used any
inappropriate language in the workplaBee idat 11 2930.

3 The Court references Plaintiff's Response to Defs’ Stmt. of Material, Gaefdkt. No. 661,
when there are minor discrepancies, such as-slootte or conclusions of law; but the Court
emphasizes that all of the facts in this section are undisputed.
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Generally, those issues included Defendant Nichols being silent to her, leaving notebus he
to clean it, giving her the finger once while they were driving past each otherirgywsaner,
raising his voice, slamming doors, and once throwing a ladder (though Plaintiff adewss
not at work when the ladder was supposedly throv@®e idat {1 1618, 20. Plaintiff
complained of these issues to her flestel supervisor, Defendant Jensen, her second level
supervisor, Defendant Smith, and later to Defendant Kislds&e idat 1 13, 16, 338.
Plaintiff admits, however, that she never made any accusations against DeMintals of
genderbased discriminationSee idat  34. Plaintiff met with all three of her supervisors in
Februaryof 2016 about her issues with Defendant Nichols, in which Defendant Kisloski
informed her that the two would learn to get along or one or both of them would b&éeed.
id. at § 44. After this meeting, Plaintiff tried to “avoid” Defendant Nichols,thete was no
substantial change in their relationship, and they continued to have proldemsgiat 1 52,
5859, 6465.

Two events in particular ultimately led to Plaintiff's termination. First, sometime tob@c
of 2016, Plaintiff deviated approximately four miles in total from her bus route while
transporting children from TST BOCES in Ithaca back to Defendant Distribasasle could
look for recycled glass bottles to use for crage idat § 73, 83; Dkt. No. 60 at | 73.
Plaintiff did nothave permission to deviate from her route in that manBeeDkt. No. 582 at
1 80.

Second, on December 6, 2016, Plaintiff parked her bus in front of a garage bay door, thu
blocking the entrance and exit; and Defendant Nichols told her she caldédve her bus

there. See idat  86; Dkt. No. 64 at § 86.The parties argue@nd Plaintiff testified that




Defendant Nichols was “loud” and used profanity during the dispgseDkt. No. 601 at  86.
Plaintiff admits that she was aware that slas wot supposed to leave her bus in front of the
garage bay door in that manner and that Defendant Jensen eventually moved the bus for he
during the incident in an attempt to diffuse the situati®aeDkt. No. 582 at 1 8788. After
Defendant Smith arrived at the bus garage, he directed Plaintiff to sit in handahe refused
before ultimately complying with his directiorsee idat  96.

Plaintiff met with Defendants Kisloski and Smith on December 8, 2016, to disauss he
detour from her bus route in October and the incident on DecembeBé&thdat § 105.At the
meeting, Plaintiff admitted to the facts surrounding the October 2016 detour; ancksast of
her admission, she was placed on administrative leGeeid. at 1 105, 110In late
December of 2016, Defendant District notified Plaintiff that she was subjeddiplaiary
charges and would be provided a Civil Service Law Section 75 he&@ewgyidat § 114.

Defendant District filed four disciplinargharges against Plaintiff on December 20,
2016, all stemming from her bus route deviation in October 2016 and her altercation with
Defendants Nichols and Smith on December 6, 2@ idat  115.The section 75
disciplinary hearing took place on January 20, 2017, before a hearing o8eeidat 1 123.
During the hearing, Plaintiff was represented by counsel, had the ability tcnexamna cross
examine witnesses, and testified on her own bel&#é idat 1 123124, 126.0n March 3,
2017, the hearing officer found that Plaintiff was guilty of misconduct because she (&ntook
unauthorized detour in October of 2016, (2) acted “unprofessionally” with DefenddnaiNic
on December 6, 2016, and (3) was insubordinate when she did not comdbebatidant
Smith’s first directive to leave the building on December 6, 2(Bde generall{pkt. No. 58

20, Ex. N, Hearing Officer’s Findings of Fact and RecommendatiimMarch 7, 2017,
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Defendant District’'s Board of Education adopted the hearing officer’s findingstadrec
terminated Plaintiff's employmentSeeDkt. No. 582 at § 193.

During the course of these events, Plaintiff filed two complaints with the Equal
Employment Opportunity Commission (“EEOC”), which were also filed with the Merk
Stae Division of Human Rights (“NYSDHR”), alleging discrimination and retaliafion
Plaintiff's retaliation claim stemmed from a report Defendant Kislos&eived on January 25,
2017, that Plaintiff had carried a pistol in her purse while driving her bus in 2014 or 26&5.
Dkt. No. 135, Ex. F. The NYSDHR found no probable cause étther claim. SeeDkt. Nos.
136, Ex. F and 13, Ex. H. Plaintiff then filed her complaint in the instant action on October

23, 2018.See generallppkt. No. 1°

[ll. DISCUSSION
A. Legal standards
“The standard for granting a Rule 12(c) motion for judgment on the pleadings is identical
that of a Rule 12(b)(6) motion for failure to state a claifdtel v. Contemporary Classics of
Beverly Hills 259 F.3d 123, 126 (2d Cir. 2001) (citations omittéthus, when considering
such a motion, a court mustonstrue plaintiff[’s] complaint liberally, accepting all factual
allegations in the complaint as true, and drawing all reasonable inferencestiff[{shi

favor.” Selevan v. N.Y. Thruway AuytB84 F.3d 82, 88 (2d Cir. 2009)uoctation omittey

4 There is some disputegardingthe dates on whicRlaintiff filed thesecomplaints. The Cout
addressethis issue later in thlemorandumbBecision and Order

5 Plaintiff's complaint is drafted so poorly that the Court cannot discern whagatiaction

she is alleging.Relying on the arguments set forth in the parties’ submissions, the Cour
surmises that her causes of action are based on gender discrimination, retalatia hostile
work environment pursuant to Title VII and individual and municipal liability based on gende
discrimination brought pursuant to 42 U.S.C. § 1988e genally Dkt. No. 1.
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Although a plaintiff is not required to plead “detailed factual allegationddiatilf is required

to plead “more than labels and conclusions, and a formulatatieni of the elements of a cause

of action...” Bell Atl. Corp. v. Twomb|y650 U.S. 544, 555, 127 S. Ct. 1955, 167 L. Ed. 2d 929

(2007) (citation omitted) Finally, in deciding a motion for judgment on the pleadings, a court

may consider the pleadings, documents attached thereto as exhibits, documents iaddspora

reference, documents that are integral to the complaint, and matters upon whmlrtmeay

take judicial notice.See Holland v. City of New YoiKo. 10 Civ. 252%PKC) (RLE) 2011

U.S. Dist. LEXIS 144941, *9 (S.D.N.Y. Dec. 16, 2011) (quotations and other citations omitte(
Rule 56 of the Federal Rules of Civil Procedure governs motions for summary judgment.

Under this Rule, the entry of summary judgment is warranted “if the movant ghavikere is

no genuine dispute as to any material fact and the movant is entitled to judgmenttas afma

law.” Fed. R. Civ. P. 56(a)When deciding a summary judgment motion, a court must resolve

any ambiguities and draw all reasonable inferenteslight most favorable to the nonmoving

party. See Anderson v. Liberty Lobby, Ing77 U.S. 242, 255 (1986) (citation omitted).

B. Defendants’ motion for judgment on the pleadings
1. Exhaustion of administrative remedies
The only issue Defendants raised in their motion for judgment on the pleadings that they
not reargue in their motion for summary judgment was whether the Court should dismess
of Plaintiff’'s claims for failure to exhaust her administrative edes Specifically, Defendants
argue that Plaintiff did not include claims for disparate impact or pattermactiqe
discrimination in her EEOC complaint andtlthese claimare not reasonably related to the

instances of discrimination that sakegedin her complaint.SeeDkt. No. 25, Defs’ Reply in

1)

did




Support of Mot. on Pleadings, a98 Defendants also assert that Plaintiff is limited to the
factual allegations of acts dfscrimination included in her EEOC complair8ee idat 9.

“A plaintiff may bring an employment discrimination action under Title VII ... only
after filing a timely charge with the EEOC or with ‘a State or local agency witioaty to
grant or seekelief from such practice.”Holtz v. Rockefeller & Colnc. 258 F.3d 62, 883
(2d Cir. 2001)quoting 42 U.S.C. § 200ads(e) (other citation omitted):‘Exhaustion of
remedies is a precondition to suit ... and a plaintiff typicalaynmaise in a distdt court
complaint only those claims that either were included in or are ‘reasonabbdriathe
allegations contained in her EEOC chargll’at 83 (citations omitted)“A claim raised for
the first time in the district court is ‘reasonably relatedallegations in an EEOC charge
‘where the conduct complained of would fall within the scope of the EEOC investigation whi
can reasonably be expected to grow out of the charge of discriminatidn(tjuotingButts|v.
City of New York Dep’t of Hou®res. & DeV,, 990 F.2d [1397,] 1402 [(2d Cir. 1993)] (internal
guotation marks omitted))The Second Circuit has “described this as ‘essentially an allowang
of loose pleading.”1d. (citing [Butts 990 F.2d at 1402]) (footnote omitted)he Supreme
Court inPatsy v. Bd. of Regentsowever, “held very broadly that exhaustion of administeati
remedies is not required in a § 1983 actioBranch v. Guilderland Cent. Sch. Djs239 F.
Supp. 2d 242, 251 n.6 (N.D.N.Y. Z§)QHurd, J.) (citing Patsy v. Bd. of Regeritd57 U.S.
[496] 516, 102 S. Ct. 2551(1982)]).

Thus, to avoid dismissabised on failure to exhaust administrative remedies, Plaintiff
must have complained about gentlased discrimination, retaliation, and the alleged hostile

work environment in her complaints to the NYSDHR and EE®Gwever, Plaintiff was not
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required to dége facts supporting her individual or municipal liability claims against
Defendants for gender discrimination brought pursuant to 42 U.S.C. § 1983.

In her firstEEOCcomplaint, Plaintiff stated that she was a female and a qualified
individual with a disability (a heart condition) who had worked as a bus driver for Defendant
District since May 17, 2001SeeDkt. No. 134, Ex. E, at 4.Plaintiff alleged that, beginning on
or about 2006 and continuing to date, she was subjected to “unwelcome commentoaad a
because of [her] genderS3ee id.Plaintiff claimed that there was a “boy’s club” atmosphere
where profanity was common, and someone had gone through her locker and personal item
See id.Plaintiff further alleged that, on or about December 6, 2016, she was in a verbal
altercation with her boss and she was “falsely accused of insubordinati8ek]id. Plaintiff
claimed that the symptoms of her disability became very severe and she asked forctm
down as a reasonable accommodation in order to seek medical assiSe@maePlaintiff
alleged that her request was denied, and she was told itdmgbey car. See id.

Plaintiff further alleged that, as a result, she was hospitalized and takernwarko®ee
id. at 6. Plaintiff clainedthat, when she turned in her doctor’s excuse for her absence,
Defendant Kisloskrequested that she report to his office the next &&e id.Plaintiff claimed
that she was served papers and put on administrative leave within minutes of tuh@ngiak
leave papersSee id.Plaintiff also alleged that, when she returned to work, she was accused
confrortation, insubordination, and going atfute. See id.Plaintiff claimed that, when she
spoke with the Defendant Kisloski, he threatened her and told her to r&agnd. Plaintiff
further complained that she had been subjected to a hostile, offearsivimtimidating work
environment because of her gender and disability in willful violation of Title VIl hadhDA.

See id.




In Plaintiff’s second complaint with the EEOC, she stated that “[o]n or aboutryanua
12, 2017, | filed an [EEOC] charge of discrimination” and, “[o]n or about January 25, 2017, |
was informed that [Defendant District] had pressed criminal charges agaifst carrying a
pistol on a bus.”SeeDkt. No. 135, Ex. F, at 4.Plaintiff alleged that such accusation was
“absolutely fadse.” See idHowever, Plaintiff claimed she was told that, if she resigned from
her position and withdrew her charge with the EEOC, the criminal charges would be droppe
See idPlaintiff further claimed that, on or about March 7, 2017, she was teedinaée idat
6. Plaintiff alleged that she “believed [Defendant District] falsely accused [hedroying a
pistol, pressed criminal charges against [her] and terminated [her] iatretafor having filed
a prior EEOC charge...'See id.

Under the “loose” pleading standard describelattz, the Court findghat Plaintiff's
additional allegations in her complaint in this action were “reasonably relatedt to h
complaints to the NYSDHR and EEOC that she was discriminated and retaliatest ag
because of her genderdatinat she suffered a hostile work environmdégarding Defendants’
claims that Plaintiff did not allege a “policy or practice” in these complaints, thisndbes
preclude her from bringing claims pursuant to 42 U.S.C. § 1983 in federal court as there
exhaustion of remedies” requiremeee Branch239 F. Supp. 2d at 251 n.Bhus,the Court
deniesDefendants’ motion for judgment on the pleadings based on the theory of failure to

exhaust administrative remedies.

C. Defendants’ motion for summaryjudgment
1. Collateral estoppel
Defendants argue that Plaintiff is bound by the section 75 hearing officer’s findings of

fact and recommendatiorseeDkt. No. 581, Defs’ Memorandum in Support Mot. Summad,
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7-10. “State law governs the preclusive effects in federal court of a state admiestrati
agency'’s quagudicial findings.” Matusick v. Erie Cnty. Water Auttv'57 F.3d 31, 45 (2d Cir.
2014) (citations omitted)**New York courts give quagudicial administative factfinding
preclusive effect where there has been a full and fair opportunity toditigadl. (quoting
Burkybile v. Bd. of Educ. of Hastin@-Hudson Union Free Sch. Distt11 F.3d 306, 310 (2d
Cir.), cert. denied546 U.S. 1062, 126 S. Ct. 801, 163 L. Ed. 2d 628 (200%))is rule applies
to findings made by administrative officers after conducting section 75 heariigéciting
e.g, In re Cheesebor®4 A.D.3d 1635, 1636, 923 N.Y.S.2d 772, 773 (3d Dep’t 2011)
(deciding that a findingf fact by a section 75 hearing officer that unemployrnesurance
applicant had been terminated from prior employment for cause had preclusiveveffect
regard to a denial of a benefits applicatjon)

“Like a prior judicial finding of fact, in order to have preclusive effect over aegjuEnt
factfinding or legal analysis, a prior administrative determination must have résbkve
identical issue, and the issue must have been actually and finally decided in the prior
adjudication.” Id. (citing Restaement (Second) of Judgments §(2982)) (footnote omitted).
“But even if an identical issue was necessarily decided in the prior proceesduggpreclusion
does not apply unless there was ‘a full and fair opportunity [for the party against whom
precluson is sought] to contest the decision now said to be controllind.’at 4546 (quoting
Buechel v. Bain97 N.Y.2d 295, 304, 766 N2 914, 919, 740 N.Y.S.3d 252, 257 (2001)).

In Matusick the section 75 hearing related to the defendantisulated basis for
terminating the plaintiff.See idat 4748. The Second Circuit noted that there was no
indication that the hearing officer was ever presented with evidence that theschgainst the

plaintiff were motivated, even in part, by @went to discriminate, which was “at the heart” of
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the disparate treatment claims in the federal c&se.idat 48. Furthermore, the court stated
that there was no indication that, had the hearing officer heard the evidenceditaweglbeen
within his statutorily defined authority to review that allegation, or that he woule floand
that the plaintiff's termination was warrante8ee id. This is becausy a] section 75 hearing
officer’s sole responsibility is to consider whether the state erepltacing charges has been
‘incompeten(t] or [committed] misconduct.’Id. at 48 n.11 (quoting N.Y. Civ. Serv. Law

8§ 75(2)).

Nonetheless, the Second Circuit ruled that the hearing officer made findings thiafa
bore on the issues raised gpaal,i.e., that the plaintiff “had actually committed misconduct
and that his conduct at work evinced an incompetence and carelessness not befittiaghis rol
a dispatcher for a water authorityld. at 48. The court found that, because the secton 7
framework substantially differs from the legal framework for state and feslaoyment
discrimination law, the hearing officer's conclusions did not preclude the juryfinoiing that
the plaintiff was terminated for other, additional reasons, ssiclisarimination or retaliation.
See idat 49. The Second Circuit ultimately held that the plaintiff was precluded from arguing
that he had failed to perform some of his duties, and “[§btualfindings supporting the
hearing officer’s ultimate conclusion” must be accepted by the jury, even if thi@jung that
defendants terminated the plaintiff for illegal reasolas.(emphasis in original).

In other words, a plaintiff “is precluded froanguing that she did not engage in
‘misconduct/insubordinatioi’but she is not precluded from arguing that shweas also ...
terminated at least in part becausef discrimination oretaliation.” Imperato v. Otsego Cnty.
Sheriff's Dep’t No. 3:13cv-1594 (BKS/DEP), 2016 U.S. Dist. LEXIS 50155, *41 (N.D.N.Y.

Apr. 14, 2016) (quotation omitted).
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Here, the hearing officer made several findings of fact, including’thattiff
committedmisconducby knowingly deviating from her bus route in October @1@, without
approval from anyone in Defendant District hopes of finding discarded wine bottles at “The
Barn” that she could use to make tiki torch&geDkt. No. 5820, Ex. N at 8. The hearing
officer also found that Plaintiff’s failure to move her bus from in front ofgdwe&ge door
constituted misconduct anidatshe “created an unnecessary problem” by leaving her bus out
front. See idat 7-9. Furthermore, the hearing officesund thatlaintiff's reaction to
Defendant Nichols’s request that she move theabusunted to “an unprofessional verbal
tirade” which was “inappropriate and unprofessidh@ee id.Finally, the hearing officer
found that Plaintiff’s failure to follow Defendant Smith’s first directive to ke#lve building on
December 6, 20180 diffuse the situatiorgonstituted insubordination and misconduSee id.
at 1011.

The hearing officer also considered Plaintiff's claim that the disciplinarygeding was
pretext for discrimination on the basis of disabili§ee idat 13. The hearing officer found no
credible evidence that Defendant District officials had sufficient knowledgéaoftiff's
disability, and the medical notes lacked specificity and provided no indication thatidshe ha
impairment that substantially limited a major life activifyee idat 1314.

The hearing officer ultimately found that “[t]he totality of [Plaintiff Sjreduct indicates a
significant and continuing unwillingness to adhere to the basic and reasonable expeaftations
her employer that she safely transport students, that she cooperate-wdtkeos and that she
follow instructions from supervisordder conduct is unacceptable in the workplace and
warrants termination.’See idat 14. Based on the abowsated facts and caselative Court

findsthat it must accept the hearing officer’s findings of fact, including his findirgs t
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Plaintiff committed misconduct warranting terminatidfiowever, because the hearing officer
did not consider whether Plaintiff was also terminated becaussasfrdination or retaliation,
Plaintiff is not precluded from claiming that Defendants discriminated or retaliated against he

because of her gender or that she suffered a hostile work environment.

2. Plaintiff's Title VII hostile work environment claim

“In order to state a claim for a hostile work environment under Title VII, therlymnate
harassment alleged ‘must be sufficiently severe or pervasive,’ both sullyeahdeobjectively,
‘to alter the conditions of [the plaintiff’'s] employment and create an abusivewgorki
environment.” Seale v. Madison Cnty929 F. Supp. 2d 51, 66 (N.D.N.Y. 2013) (Suddaby, J.)
(quotingRedd[v. New York Div. of ParoJg678 F.3d [166,] 175 [(2d Cir. 2012)juoting
Meritor Sav. Bank, FSB v. Vinsofi77 U.S. 57, 67, 106 S. Ct. 2399, 91 L. Ed. 2d 49 (31986)
Harris, 510 U.S. at 2P2, 114 S. Ct. 39). “Further, the plaintiff must allege facts plausibly
suggesting that the hostile or abusive treatment was because of his or her membearslaigsin
of persons protected QAytle VII.” Id. (citing Redd 678 F.3d at 175):The types of workplace
conduct that may be actionable on a claim for hostile work environment based on sex ‘inclug
unwelcome sexual advances, requests for sexual favors, and other verbal or physicalbéondu
a sexual nature.’Id. (quotingMeritor [Sav. Bank, FSB v. Vins¢d77 U.S. [57,] 65, 106 S. Ct.
2399 (citing 29 C.F.R. § 1604.11(a) (1995)A determination of whether an environment is
objectively hostile or abusive requires an evaluationldghalcircumstances, such as ‘the
frequency of the discriminatory conduct; its severity; whether it is physicallgtémeg or
humiliating, or a mere offensive utterance; and whether it unreasonadfigiat with an
employee’s work performance.’ld. (QquotingRedd 678 F.3d at 175)c(ting Harris, 510 U.S.

at 23, 114 S. Ct. 36))
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“It is important to keep in mind, however, that ‘while the central statutory pergfos
Title VII was eradicating discrimination in employment, Title VII does not set foghneral
civility code for the American workplace.’Id. (quotation omitted).“Title VII is ‘meant to
protect individuals from abuse and trauma that is severe[, but is] not intended to promote or
enforce civility, gentility or even decency.Td. (quotingTaylor v. New York City Dep’t of
Educ, No. 1:CV-3582, 2012 U.S. Dist. LEXIS 108319, *8 (E.D.N.Y. Aug. 2, 201joting
Curtis v. DiMaiq 46 F. Supp. 2d 206, 2413} (E.D.N.Y. 1999)).°

Here, Plaintiff does not dispute Defendants’ contention that her complaint boils down to
“petty personality conflicts” with Defendant Nichols, avtvas not in a supervisory position
over her.SeeDkt. No. 581 at 12.In fact, Plaintiff admitted that the totality of her issues with
Defendant Nichols amounted to the following: (1) his being silent to her in the work{#ace;
raising his voice; (3) slamming doors; (4) once throwing a ladder, even though she was not
present when it was thrown; (5) leaving notes on her bus to clean it; (6) giving hedthe mi
finger once when they were driving by each other, though she does not recall when; (7) using
profanity in the workplace, though she admits that men and wenmafuding herselt used
foul language in the workplace; and (8) reacting negatively when she brought mechsmésal is
with her bus to his attentiorSeeDkt. No. 62, Defs’ Reply in Sumpt of Mot. Summ J., at 8;
see alsdkt. No. 582 at 1 1618, 20; Dkt. No. 641 at 11 1618, 20. Defendants contend that

these issues were “nothing more than gender neutral instances of minor inci@egDkt.

® “In addition to establishing that she was subjected to a hostile work environment, [a]
[p]laintiff must also establish that the conduct which created the hostile enembsirould be
imputed to the employer.Shiner v. State Univ. of N,YNo. 1:CV-01024 2012 U.S. Dist.
LEXIS 157728, *11 (W.D.N.Y. Nov. 2, 2012) (citingeopold v. Baccarat, Inc239 F.3d 243,
245 (2d Cir. 2001)). However, because the Court ultimately finds that Plaintifibhas
established arima faciecase for her hostile work envitment claim, it need not determine
whether the complained of conduct should be imputed to Defendant District.
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No. 62 at 8.Furthermore, Plaintiff caceded that Defendant Nichols never used any negative
genderbased language towards her or touched her in an inappropriate manner due to her
gender. See id.see alsdkt. No. 582 at 1 19; 64 at 1 19.

The only issue that Plaintiff alleged was geroesed was that Defendant Nichols “did
not treat the male employees the way he treated the female employees, when men reported
problems with their busses3eeDkt. No. 601 at § 17a. However, Plaintiff conceded that
Defendant Nichols had frequent confrontations with male employees, including Randy Murra
SeeDkt. No. 582 at | 21; 66l at 1 21.Plaintiff’'s witnesses, Rachel Shaver and Pamela
Krause, testified that there were often conflm$wveen Defendants Nichols and Jensen and tha
Defendant Nichols confronted Michael Middaugh in the workpl&®eDkt. No. 582 at
19 17072, 189;see alsdkt. No. 6061 at Y 17672, 189, 18%. As Defendants aptly describe
him, Defendant “N¢hols was an equal opportunity unpleasant coworkgeéDkt. No. 581 at
14. TheCourt findsthat these facts show that Defendant Nichols treated both males and
females in the workplace equally and that any harassim&iidefendant Nicholslirected
towardsPlaintiff was gendeneutral and not so severe or pervasive as to create a hostile work
environment.

Defendant Smith is the only other Defendant whom Plaintiff alleges createstila ho
work environment.Plaintiff claims that he called Rene Shavécant,” told a “whole bunch”
of employees that women were cancer on the school, and made a crude comment that wom
should be born without tongueSeeDkt. No. 6Q PI's Memorandum in Opposition Mot.
Summ. Jat 4. However, Plaintiff admitted that none of this language was directed at her, but
rather at other individuals, and she just happened to be present to overS8eabitt. No. 582

at  24; Dkt. No. 64 at § 24.Furthermore, those comments were made prior to February of
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2016, more than 300 days before she filed the instant complaint, and she admits she never
reported them to anyon&eeDkt. No. 582 at § 24; Dkt. No. 6Q at 1 24.Regarding the crude
comment about women'’s tongues, Shaver testified that the comment took place in 2003 or
2004, more than fifteen years agand Defendant Smith apologized to ShavgeeDkt. No.

58-2 at 1 169; Dkt. No. 6Q at 1 169.

Based on these undisputed facts, the Court finds that Plaintiff has not met her burden
show that she experienced a hostileknamvironment under Title VII because the alleged facts
did not create an environment of abuse that was so severe or pervasive as to altelittbes
of her employmentThus, the Court grants Defendants’ motion for summary judgment with

respect tdahis claim.

3. Plaintiff's Title VIl gender-based discrimination claim

Employment discrimination cases are analyzed usingMtle®bnnell Douglagest,” a
threestage, burden shifting framework establisheMeDonnell Douglas Corp. v. Gregdll
U.S. 792 (1973).Under the McDonnell Douglagest,” a plaintiff must firsestablisha prima
faciecase of discrimination by showing tha(l) she is anember of a protected class; (2) she
is qualified for her position; (3) she suffered an adverse employment action; anel (4)
circumstances give rise to an inference of discrimindtioega v. Hempstead Union Free
Sch. Dist. 801 F.3d 72, 8(2d Cir.2015) (quotingNeinstock v. Columbia Unj224 F.3d 33,
42 (2d Cir. 2000jciting McDonnell Douglas411 U.S. at 802, 93 S. Ct. 1877))

After a plaintiff has establishedpgima faciecase, a presumption arises that more likely
than not the adverse conduct was based on the consideration of impermissible fittors.”
(citing Tex. Dep’t of Cmty. Affairs v. Burding50 U.S. 248, 2534, 101 S. Ct. 1089, 67 L. Ed.

2d 207 (1981)).At that point, the burden shifts to the employer’articulate some legihate,
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nondiscriminatory reasomor the disparate treatmehtld. (quaing McDonnell Douglas411
U.S. at 802, 93 S. Ct. 18)L7If the employer can articulate such reasons for its actions, then
“the burden shifts back to the plaintiff to prove that the employer’s réasann fact pretekt
for discrimination’ 1d. (quding [McDonnell Douglas411 U.S] at 804, 93 S. Ct. 18)7other
citation omitted)

The parties do not dispute that Plaintiff is a woman, and thus she is a member eti@grot
class, nor do they dispute that she was qualified for her position with Defendiuat.Dis
Although Defendants contend that Plaintiff did not allege an adverglgment action,
Defendant District’'s Board of Education terminated Plaintiff's position orcMd, 2017.See
Dkt. No. 582 at § 193.Plaintiff’'s termination clearly establishes an adverse employment
action to satisfy the third element of lpgima fade claim ofdiscrimination. SeeVega,801
F.3d at 85

Finally, the parties dispute whether Plaintiff lessablished the fourth element of her
prima facieclaim, i.e., that the relevant circumstances give rise to an inference of
discrimination. Plaintiff argues that men were permitted to deviate from their bus route and
make personal stopseeDkt. No. 60 at 13 (citing Dkt. No. 587, Krause Depo, at 40).
Plaintiff also claims that she was not able to keep personal items on her bus Vidslevera
allowed to do so, she was compelled to write a letter stating that shedimgoyjob when she
attempted to complain about the discriminatory conduct to whitfemale drivers” were
subjected, and her supervisor, Defendant Smith, once made a crude statementénat wom
should be born without tongueSee idat 14.

Plaintiff cites to Pamela Krause’s deposition testimony to support her allegation th

male drvers were permitted to make personal stops while transporting studentever this

-17 -




is a mischaracterization of Ms. Krause’s testimo8iie dd not testify that males were
permitted to make personal stops while transporting students during th8ekgenerall{pkt.
No. 5817. Ms. Krausestatedthat on field trips or sports trips bus drivers (both male and
female) could use the bus for personal pursuits such as traveling to a shopping mall or place
eat “within reason.”See idat 41. Ms. Krause clarified, however, that, while driving on a
regular bus run delivering children to school and picking them up from school, bus drivers w
notallowed to make personal stopSee idat 4641. Therefore, this does not show an
inference of discrimination surrounding the circumstances of Plaintiffisiation; and, in
fact, supports Defendants’ legitimate, raiacriminatory reasons for terminating her.
Furthermore, Plaintiff does not point to any evidence to support her claim that she wa
unable to keep personal items on her bus while males were allowed to lhofaot, Plaintiff
admitted that she left personal items on heribwsolation of workplace policy SeeDkt. No.
58-2 at § 65 (citing Dkt. No. 58, Ex. A PI's Depo.at 59); Dkt. No. 66l at J 65.Defendant
Nichols repeatedly directed Plaintiff to remove those items from her bus, anepsineed those
requests to Defendant SmitAs a result, Plaintiff met with Defendants Smith and Nichols and
addressed the topiSeeDkt. 582 at § 65 (citing Dkt. No. 58, Ex. A at 6661); Dkt. No. 6601
at § 65. Plaintiff further admitted that Defendant Nichols posted a no#d taus drivers
indicating thatif an item did not fit in their cubby, it could not be left on the bus and he warne
her andive other drivers about leaving personal items on theiegafser a run was complete.
SeeDkt. No. 582 at 1 66, 67; Dkt. No. éD at 11 66, 67Thus, this example does not reveal
an inference of genddrased discrimination.
Regarding the letter, Plaintiff testified at her deposition that, in Febai&§16, she

met with Defendant Kisloskgnd he asked her “to write a letter in order to keep [her] job”
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about why she “liked [her] job.'SeeDkt. No. 587, Ex. A at 62.During the meeting, Plaintiff
alleges that Defendant Kisloski told her that, if she and Defendant Nichols could aturget

he was going to fire one or both of the®ee idat 63. In Plaintiff's letter, dated February 9,
2016, she wrote to Defendant Kisloski “you asked me to spend some time to reflect and thin
about 2 questionsThe first question: Do | like my job and the second: What do | need to
happen to remain a positive part of our educational environm&eeDkt. No. 5812, Ex. F.

The context of this meeting and Plaintiff's letter do not show that she was cainpeheite

the letter as a form of discriminati@r instead of making a complairit.appears that

Defendant Kisloski asked her to write tledtdr as a response to her complaints, to reflect on
and recommend changes in the workpld€erthermore, Plaintiff does not allege that she was
singled out tavrite the letter because she was a woman or to keep her from complaining abo
discrimination. Thus, this example does not reveal Defendants’ discriminatory intent.

Finally, with respect to Defendant Smith’s remark about women being born without
tonguesthe remark was made fifteen years ago, not in Plaintiff's presence, and hasehbsolut
nothing to do with her terminatiorzor all of these reasons, the Court finds that Plaintiff has
not satisfied the final element of h@ima faciecase of showing thahe circumstances
surrounding her termination allow an inference of discrimination and grants Defg@ndation

for summary judgment with respect to this claim.

4. Plaintiff's Title VII gender-based retaliation claim

Title VII of the Civil Rights Act 0f1964 includes an antetaliation provision, making it
unlawful “for an employer to discriminate against any of his employees ... because [the
employee] has made a charge, testified, assisted, or participated in any manner in an

investigation, proceeding, bearing under thisubchapter.”42 U.S.C. § 20008(a). This
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provision ‘is intended to further the goals of the afiicrimination provisionby preventing an
employer from interfering (through retaliation) with an employee’s effortecure oadvance
enforcement of Title VII's basic guarantéésHicks v. Baines593 F.3d 159, 164 (2d Cir.
2010) (quotingdBurlington Northern & Santa Fe Ry. vWhite 548 U.S]53,] 63 126 S. Ct.
2405 [(2006)]). Courts evaluate Title VII retaliation claimsdar the threstep burdesshifting
analysis set out iMcDonnell Douglas Seeid.

“First, the plaintiff must establish@ima faciecase of retaliation by showing:(1)
participation in a protected activity; (2) that the defendant knew of the protestteitly; (3) an
adverse employment action; and (4) a causal connection between the protected adtthigy a
adverse employment acti6ii.” 1d. (quotation omitted).The plaintiff's burden in proving a
prima faciecase is “de minins.” Id. It is the court’s role in evaluating a summary judgment
motion* to determine onlyhether proffered admissible evidence would be sufficient to perm
a rational finder of fact to infer a retaliatory motiveld. (quotation omitted).

If the plaintiff sustains this initial burden,d presumption of retaliation arisésand the
burden shifts to the defendand. (quotation omitted).Once the burden shifts to the defendant,
it must then "articulate a legitimate, neretaliatory reason for thedverse employment
action.” Id. (quotation omitted).If the defendant can do this, then the “presumption of
retaliation dissipates” and the burden shifts back to the employee to show thédliatore

“was a substantial reason for the adverse empay actiori” Id. (Quotation omitted).“A

" Defendants appear to use a different standard, one feemmdyment retaliation, but it
includes these same elemenBecause Plaintiff alleges that Defendamé&taliation occurred
beforeshe was terminated on March 7, 2017, the Court findghbka¢gular Title VII
retaliation standard is appropriate.
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plaintiff can sustain this burden by proving thetetaliatory motive played a part in the
adverse employment actions even if it was not the sole cause.ld. (quotation onitted).

Plaintiff's second EEOC complaint, received by the EEOC on May 17, 2017, alleges
that Plaintiff filed her first EEOC complaint of discrimination on January20278 SeeDKkt.
No. 135, Ex. F at 4.Plaintiff then claimed that, “[o]n or about January 25, 2017, | was
informed that [Defendants] had pressed criminal charges against me for carpystgl on a
bus. This is an accusation that is absolutely falseas told that if | resigned from myopition
and withdrew my charge with the EEOC the criminal charges would be droppes.id.
Plaintiff then added that, “[o]n or about March 7, 2017, | was terminateelieve
[Defendants] falsely accused me of carrying a pistol, pressed criminal charges agaand
terminated me in retaliation for having filed a prior EEOC charge in willful viotadioTitle
VII...” Seeidat 6.

Plaintiff hasestablished at least the first and third elements of a retaliation c&hm.

engaged in a protected adtyvby filing her first complaint with the EEOC on January 12, 2017,

8 The dates surrounding Plaintiff's two EEOC complaints cannot easily be idebtjfiedking
at the documents. Both EEOC complaints were notarized on May 15, 3e#kt. Nos. 13
4, Ex. E and 13, Ex. F. However, in Plaintiff's complaint for retaliation she specifically
addresses the EEOC complaint she made for discrimination on January 12S268Kt. No.
135, Ex. F at 4.The NYSDHR Order and Determinatiomowever,stated that the first
complaint was filed on February 27, 201SeeDkt. No. 136, Ex. G at 2.In Plaintiff's
deposition, she claimed that she filed the first complaint in either late Deceniléeor2€arly
January 2017 with the EEOC, and it appeshe claims that the case was transferred to the
NYSDHR on February 27, 201 8eeDkt. No. 587, Ex. A at 129132. The date Plaintiff first
filed her claim with the EEOC is important because her retaliation claim would be illgica
she filed her fist EEOC complaint in February 201Thus, for purposes of thidemorandum-
Decision and Ordethe Courtireas the filing date of the first EEOC complaint as January 12,
2017.
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and she was terminated from her position on March 7, 2M&tendants admit that Plaintiff
can prove that it had knowledge of her first EEOC compldbateDkt. No. 581 at 22. Thus,
the issue the Court must address is whether Plaintiff satisfied the fourth gleeagwhether
there was a causal connection between Plaintiff’s filing her first EEOC aorhphd her
termination.

The evidence clearly demonstrates that Defendanti@isbught to terminate Plaintiff's
as early as December 8, 2016, when she was placed on administrative leave aftgrtoefusin
resign. SeeDkt. No. 5822, Ex. P at 2.In addition, Defendant District notified Plaintiff of the
disciplinary charges on December 20, 205@eDkt. No. 582 at | 115.For these reasons,
Plaintiff has not established a causal connection to satisfy the fourth eldrhentetaliation

claim.

5. Plaintiff's claims pursuant to 42 U.S.C. § 1983

a. Supervisory liability°

Courts analyze discrimination claims brought pursuant to 42 U.S.C. § 1983 the same

claims brought under Title VIlUnlike Title VII, however, in § 1983 claims “[a]n individual

® The Court doesot address whether “pressing criminal charges” againsttiflaonstitutes
an adverse employment action because the facts clearly show that Defendant Diggtrict on
forwarded the report to the police and took no further actidotably, Plaintiff was already on
administrativdeave,which hadcommenced on Decerab8, 208, at thetime her alleged prior
pistol possession was reportedeither the police nor Defendant District pursueddtainal
case. SeeDkt. No. 60 at 16 (citing Dkt. No. 58, Ex. C Def. Kisloski Aff.,at{ 6 Dkt. No. 60
1 at11534, 1544).

1011 her complaint, Plaintiff seeks to hold the named defendants liable in both their individua
and official capacitiesSee generallpkt. No. 1. Plaintiff's counsel admits that her claims
against the named Defendants in their official capacities are redundant of her eeist ag
Defendant District.SeeDkt. No. 23 at 7, n.3Thus,the Court addresséisese claims as only
against the named Defendants in thhadlividual capacities and dismisses any claims against
them in theirofficial capacities.
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may beheldliable ... only if that individual is ‘personally involved in the alleged deprivation.™
Littlejohn v. City of New York795 F.3d 297, 314 (2d Cir. 2015) (quotBgck v. Hastings on
Hudson Union Free Sch. DisB65 F.3d 107, 127 (2d Cir. 2004dthercitations omitted).The
Second Circuit has held that personal involvement can be established by showing the following:

“(1) the defendant participated directly in the alleged constitutional violaBpn, (

the defendant, after being informed of the violation through a report or appeal,

failed to remedy the wrong, (3) the defendant created a policy or custom under

which unconstitutional practices occurred, or allowed the continuance of such a

policy or custom, (4) the defendant was grossly negligent in supervising

subordinates who committed the wrongful acts, or (5) the defendant exhibited
deliberate indifference ... by failing to act on information indicating that
unconstitutional acts were occurrihg.

Id. (quotingBack 365 F.3d at 127).

If the defendant is a supervisor, then “a plaintiff must also estatblarthe
supervisor’'s actions were the proximate cause of the plaintiff's constitutiqoraateon.
Finally, as with individual liability, in the 8§ 1983 context, a plaintiff must establish that a
supervisor’'s behavior constituted intentional discrimination on the basis of a pilotecte
characteristic ...”” Id. (quotingRaspardo Y. Carlong] 770 F.3d97] 116 [(2d Cir. 2014)
(citation omitted)).

Defendant Kisloski, as Superintendent of Schools, was clearly a “supervisoat imet
had the authority to hire, fire, demote, promote, transfer, or discipline empldyee Vance v.
Ball State Univ.570 U.S. 421, 425 (2013Rlaintiff also indicatedhat Defendant Smith hired
her and promoted Defendant Nichols, and thus he was a “supervisor’” aSeslkt. No. 58

2 at 1 4.She also referred to Defendant Jensen as her immediate supervisor, so thes€ourt a

treats him as a supervisor for thisigla See idat 1311

11 The parties do not discuss whether Defendant Nichols should be held individually liable
under § 1983and they concede that he was not Plaintiff’'s supervisowever, because
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Plaintiff does not allege that Defendant Kisloski directly participated in any
discrimination such as making gendiexrsed derogatory remarks or treating her differently from
men. Although in her complaint Plaintiff alleges that Defendant Kisloski, as Supedent,
perpetuated a policy of discriminating against female bus drivers, Plairttifides no evidence
at this stage in the proceedings to support this contenieaDkt. No. 1 at | 68.Plaintiff’'s
only complaint about Defendant Kisloski is that she reported Defendant Nichols’s canduct t
him, and she alleges that Defendant Kisloski gave her an ultimatum that she amthDiefe
Nichols would get along or one or both of them would be fir8geDkt. No. 60 at 16.As
discussedbove, Plaintiff also contends that Defendant Kisloski required Plaintiff te writ
letter to keep her jobSee id.According to Plaintiff, Defendant Kisloski used the December 6,
2016 incident as pretext to cover up the discriminatory conduct to Whaaftiff had been
subjected.See id.

Plaintiff reported her problems with Defendant Nichols to Defendant Kisloskndmet
of these problems stemmed fralscrimination. In fact, Plaintiff admits that “during the entire
pendency of her employment with Defendant [District], she never made an acco$ataen
based discrimination regarding [Defendant] Nichols SeeDkt. No. 582 at § 34 (citing Dkt.

No. 587, Ex. A at 125); Dkt. No. 6Q at 342 Because Defendant Kisloski did not have any

Defendant Nichols’s conduct was gendeutral he cannot be held individually liable under
§1983.

12The Court also notes that Defendant Kisloski acted on Plaintiff's reports of mtlih
Defendant NicholsFor example, Plaintiff admits thath@ctober 12, 2016, she complained to
Defendant Kisloski regarding an incident where Defendant Nichols placed a savaghtlar

lock on her bus, rendering it inoperabkeeDkt. No. 582 at § 58; Dkt. No. 6Q at 1 58.0n
October 14, 2016, Defendants Jensen and Smith informed Plaintiff that Defendant Wahols
disciplined for his actions, that he was “reflecting” on his actions for a weekolanger that

the incident was not being taken lightlgeeDkt. No. 582 at  59; Dkt. No. 6Q at  59.
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personal involvement in Plaintiff's alleged discrimination, the Court digsiss § 1983
supervisory claim against him.

Plaintiff repeatedly allegkthat Defendant Smith made cexdomments about women.
SeeDkt. No. 23 PI's Memorandum in Opposition Mot. on Pleadirggs] 3. Plaintiff also
claimed that Defendant Smith promoted Defendant Nichols, despite Defendansisichol
regular conduct, such as using “daily sexual epithets” and “forcibly breaking into the
compartment on [ ] [P]laintiff's bus to remove her personal items and throlagng on the
floor.” See id.However, as already addressed, Defendant Smith’s alleged offensive remarks
were made years ago, to otm@men, and were not personal to hBtaintiff also admitted that
she did not complain of gender discrimination to Defendant Smith; and, whenever she did
complain to him about Defendant Nichols, he was helpful to her in working out their. issues
SeeDkt. 58-1 at 1 37 (citing Dkt. No. 58, Ex. A at 35); Dkt. No. 6Q at { 37.For these
reasonsthe Court findghat Defendant Smith cannot be held individually liable under § 1983.

Finally, Plaintiff claimed that Defendant Jensen, her immediate supemidathing
to ameliorate the discriminatory conduct of which she complaiGegDkt. No. 23 at 16.
Plaintiff alleges that, during the incident on December 6, 2016, Defendant Jensen began
swearing at herSee id(citing Dkt. No. 1 at § 32)Plaintiff notes that in his disciplinary
proceeding testimony he admitted that “I cussed once at h&¢¢’id.No reasonable fact
finder could find that one cuss word during a tense situation would constitute “direct
participation” in violating Plaintiff's constitutional rightdn fact, Jensen himself experienced
the same negative treatment from Defendant Nichols, even though he waSeeié&t. No.

58-1 at 25. Plaintiff admitted that she never asked Defendant Jensen to take anyageiist

Defendant Nibols although she contends that she complained todnich Defendant Jensen
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told her nothing could or would be done about Defendant Nichols’s conSaebkt. No. 581

at 1 40; Dkt. No. 64 at 1 40; Dkt. No. 58, Ex. A at 46.Even the conduct about which
Plaintiff complained-that Defendant Nichols left a note on her bus telling her to park
somewhere elsewas not a complaint about gender discrimirmatiSeeDkt. No. 587, Ex. A

at 46. Because there is no evidence that Defendant Jensen contributed to or wasawyare of
discriminatory actions and only learned of gerndeutral issues between Plaintiff and
Defendant Nichols, the Court finthat Defendat Jensen cannot be held individually liable

under 8§ 1983.

b. Municipal liability

“Municipal entities, including school districts, are ‘persons’ within the nmepaf § 1983
and therefore subject to suit under that provisidddgle v. Marron 663 F.3d 100, 116 (2d Cir.
2011) (citingMonell v. Dep’t of Soc. Sery#l36 U.S. 658, 663, 98 S. Ct. 2018, 56 L. Ed. 2d
611 (1978))other citation omitted) However, municipal entities “may not be sued under §
1983 for an injury inflicted solely by its employees or agenkddnell v. Dep’t of Soc. Serys.
436 U.S. 658, 84 (1978) They may be sued only when a government’s policy or custom,
made by policymakers or officials, inflicts injurgee d. TheMonell court further ruled “that
Congress did rtantend municipalities to be held liable unless action pursuant to official
municipal policy of some nature caused a constitutional taktat 691.

In other words, a municipal entity like a school district cannot be held liable under
8 1983 unless one of the officials or policymakers violated the Constitubefendant
Kisloski, as Superintendent, tise onlyindividualDefendant who is a policymaking official
within Defendant District However,as the Court noted, Plaintiff has not comewviard with

any evidence that Defendant District, through its policymaker, Defendant Sepdaent
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Kisloski, had a policy of discriminating against female bus drivé&rus, the Court grants
Defendants’ motion for summary judgment with regard to Plaintiff's § 1983 mahicpility

claim against Defendant District.

V. CONCLUSION

After carefully considering the entire file in this matter, the parties’ submissamd the
applicable law, and for the abestated reasons, the Court hereby

ORDERS that Defendants’ motion for judgment on the pleadisgsDkt. No. 13, is
DENIED insofar as Defendants argue that Plaintiff has failed to exhaust her adrima@stra
remediesand the remainder of that motionrD&NIED as moot; and the Court further

ORDERS that Defendants’ motion for summary judgmesgieDkt. No. 58, is
GRANTED; and the Court further

ORDERS that the Clerk of the Court shall enter judgment in favor of Defendants and

close the case.

IT IS SO ORDERED.

Dated: March 27, 2020 .
Syracuse, New York Freder%ﬁ' J.gc:ullim, Jr.

Senior United States District Judge
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