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GLENN T. SUDDABY, Chief United States District Judge

DECISION and ORDER

Currently before the Court, in this civil rights action filedAuyais Dislaas the natural

mother of the infant.8. (“Plaintiff1.S.”), Ibelyh Disla and Jose Bristol as the natural parents of
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the infant J.B. (“Plaintiff J.B.”), Zulayka McKinstry as the natural mother ofrifent .M.
(“Plaintiff 1.M.”), and Chanderlia Silva as the natural mother of the infagt APlaintiff A.S.”)
(collectively “Plaintiffs”) against théinghamton CitySchool District(“the District”), threeof

its employeeg¢‘Defendant Simonds” “Defendant Raleigh” and “Defendant Eggleston”), and its
Board of Educationcpllectively“Defendants”), is Defendaritsnotion to dismisshefourth and
fifth causes o&ction of Plaintiffs’ Complainfor lack of subjecmatterjurisdiction pursuant to
Fed. R. Civ. P. 12(b)(1) artdeir motion for judgment on the pleadingith respect to the
second, third, fourth, andfth causes ofction and part of ther§t cause ofaction of Plaintiffs’
Complaint pursuant to Fed. R. Civ. P. 12(c). (Dkt. No. 44.) For the reasons set forth below,
Defendarg’ motion to dismiss for lack of subjestatter jurisdiction is denieandDefendants
motion for judgment on the pleadinggyranted in part and denied in part.

l. RELEVANT BACKGROUND

A. Summary of Plaintiffs’ Complaint

Generally, liberally construed, Plaintiff€omplaint alleges as followsSé¢e generally
Dkt. No. 1 [PIfs.” Compl.].)

OnJanuary 15, 2019, at East Middle School in Binghamton, New Yorkji@ive
yearold girls PlaintiffsA.S., I.S., .M., and J.BWwere walkingin the hallwayfrom the cafeteria
towards their lunch activity when they were stopped by the school’s Principal, Defendant
Simondsas well aghe school’s Assistant Principal, Defendant Raleigt.) (During the
ensuing conversation, Defendant Simonds told the girls he had been looking for them and then,

with Defendant Raleighescorted therto the health officewhere Defendant Eddleston was



located (Id.) At the health office, Defendants Simonds, Raleigh, and Eddleston whispered
amongsthemselvebefore Defendant Eggleston brought each indivieN@ihtiff into the health
office for aseparateloseddoor, search and examinationd. No Plaintiff was informed of the
purpose of the search, nor were Plaintiffs’ parents and/or guardians notitigdAdditionally,
Plaintiffs’ parents and/or guardians did not provide consent prior to the search ithglf. (

The extent of theearchand examinationaried with eachndividual Plaintiff and ranged
from a variety of sobriety tests tsttip” searches of the infant Plaintiffsld() Defendant
Raleigh was present for portions of gearchand examinatioof Plaintiffs I.S., I.M., and A.S.,
as compared tBefendant Simonds, wistayed in the health officuring the search @ach
individual Plaintiff. (d.) After the searcheand examinationeerecompleted, Defendant
Simonds sent Plaintiffs I.S., .M. and A.S. back to clasghe placedPlaintiff J.B, without
explanation, on in-school suspensioid.)( Plaintiffs A.S. and J.B. returned to East Middle
School on January 16, 2019, but were afraid to return to school thebeafterse they each felt
it was too unsafe to returRlaintiffs I.M. and I.S. did not returto school at all for the same
reason (Id.) EachPlaintiff identifies as a racial minority while each individual Defendsaint
identifiedas Caucasian.ld.)

After the events of January 15, 2019, the School Bloeldia meeting on January 22,
2019, during which Plaintiffs and their parents spoke with Superintendent Tonia Thompson.
(Id.) Plaintiffs parentsrequestedPlaintiffs’ immediate transfer to West Middle School, the only
other middle school within thBistrict that is not an alternative schoold.] Plaintiffs were

instead assigned to the Columbus School, which proailtesmative educational servicedd.)



On January 24, 2019, Plaintiffs began attending the Columbus SchiplAlthough Plaintiffs
I.S. and A.S. have individualized education plans, no accommodations were provided during
their time at the ColumbuSchool. [d.) After ameeting with Plaintiffs’ parents drebruary 8,
2019, Plaintiffs were transferred to Westddie School as of February 11, 2019, approximately
one month after the allegedly unlawful searches and examinatios. (

Based on these factual allegations, Plamm#iffserfive claims against Defendamni(1) a
claim for an unlawful search in violation of the Fourth Amendment against all Refen(®) a
claim for intentional discrimination violation of the Equal Protection Clause against all
Defendants(3) a claim for intentional discrimination in violation of Title VI of the Civil Rights
Act of 1964, 42 U.S.C. § 2000d, against the District and Board of Education (“School
Defendants”) (4) a claim for a violation of the Individuals with Disabilities Education Act
(“IDEA”) with regard to Plaintiffs I.S. and A.S. against the School Defendant$y5) a claim
for a violation of Section 504 of the Rehabilitation Act with regards to Plaintiffeh& A.S.
against the School Defendant$d. Familiarity with the factual allegations supporting these
claims in Plaintiff§ Complaint is assumed in this Decision and Order, which is intended
primarily for review by the parties.Id()

B. Parties’ Briefing on Defendants’ Motions

Generally, in support of their motion to dismiss for lack of subjeatter jurisdiction and
motionfor judgment on the pleadings, Defendants assert the following four arguifignts
Plaintiffs I.S. and A.S.’s fourth and fifth causes of action must be dismissed béxghse

Court lacks subjeatatter jurisdictiorover those causes of actiontirat Plaintiffs 1.S. and A.S.



failed to exhaust their administrative remediath regard to them, db) in the alternative,
Plaintiffs I.S. and A.S. haviailed to state a claim by failing to plead faptausibly suggesting
that I.S. and A.S. violated the District’'s code of cong(®&}tPlaintiffs first cause of action must
be dismissed because Rlnintiffs J.B. and A.S. have not pladrourth Amendment violation
premised on a strip searcdb) Defendant Raleigh and Defendant Simonds were not personally
involved in the searched Plaintiffs (based on Plaintiffs’ factual allegationajd(c) Plaintiffs
have not pled Monell claim against th&chool Defendants in thé} Plaintiffs havefailed to
identify a custom, policy, or practice that deprived students of a constitutional rigljii) and
Plaintiffs have not pled facts plausibly suggestinfailure to trairtheindividual Defendants;3)
Plaintiffs second cause of action must be dggaddue to their failuréo state a claim for
intentional discrimination under the Equal Protection ClaunskTitle Vibecause (aplaintiffs
havefailed to plead facts plausibly suggesting purposeful discrimination and discringinator
intent, andb) the statistics cited by Plaintifare irrelevant because the data is three to four years
old, and refers to overall student discipline, not searches of individual student) and (
Plaintiffs’ official capacity claims against the individual Defendants must be disnbssagdise
they are duplicative of Plaintiffs’ claimegainst the School Defendant&eé generallipkt. No.
44-1[Defs! Memo. of Law].) For these reasom3efendants ask the Cduo dismiss Plaintiffs’
first (in part), second, third, fourth, and fifth claims with prejudiceeg generally il.

Generally, in opposition to Defendants’ moti®intiffs assert the following six
arguments(1) Plaintiffs have pled facts plausibly suggesting that Defendants unlawfully

searched each individual Plaintiff in violation of the Fourth Amendment, and thendefts



Simonds and Raleigh directly participated in the searches; (2) Plaintiffs uféicestly pled
municipal liability claimsagainst the School Defendants based on adihalpolicymaker
theory, and a failurés-train-or-supervise theory; (3) Plaintiffs’ official capacity claims against
the individual Defendants are not duplicatofeheir claims against the School Defendants
because Plaintiffs seek prospective injunctive relgdinst the Individual Defendants in their
official capacity (4) Plaintiffs have pled facts plausibly suggesting an inference of intentional
discrimination in violéion of the Equal Protection Clause and Title VI becdlsg have alleged
thatthe conduct before and during the searches was motivated, at least in part, by discyimina
bias; (5) Plaintiffshavesufficiently pled IDEA and Section 504 clairbgcause the procedural
protections relating to a change in school placement under the IDEA and Section 504 were not
met with respect to Plaintiffs A.S. and I.8nd (§ the Court has subjeatatter jurisdiction over
Plaintiffs’ fourth and fifth causes of action because Plaintiffs I.S. and A.S. challengemgyst
violation for which exhaustion would be futile, and Plaintiffs I.S. and A.S. seek a remedy that no
Administrative Officer could provide.Sge generallipkt. No. 60 PIfs.” Opp’n Memo. of
Law].)

Generally, in their reply, Defendamtpeatheir original arguments, ardarify their
position with regard t®laintiffs’ first cause of actioas follows: () Plaintiff A.S. and J.Bfalil
to state &ourth Anendment claim premised on a strip seaghinst Defendant Eggleston
becausdbased on Plaintiffs’ own factual allegatio®dgintiffs A.S. and J.B. were nattually
strip searched2) Plaintiffs’ Fourth Amendment clainagyainst Defendant Raleigiemised on

a strip searcimust be dismissed because Defendant Raleigh was not personally involved in the



strip search, and Defendant Raleigh did not personally participate in the allegédo$elaB.;

and (3) Plaintiffs’ Complaint is devoid of any allegatidhat create minferenceplausibly
suggesting that Defendant Simonds was personally involved in the alleged unlawfulsearche
(See generallipkt. No.62 [Defs.” Reply Memo. of Law].)

Il. RELEVANT LEGAL STANDARDS

A. Legal Standard Governing a Motion to Dismiss for Lack of SubjectMatter
Jurisdiction

“It is a fundamental precept that federal courts are courts of limited jurisdict@wen
Equipment & Erection Co. v. Kroge#37 U.S. 365, 374 (1978). Generally, a claim may be
properly dismissed for lack of subjediatter jurisdiction where a district court lacks
constitutional or statutory authority to adjudicateNtakarova v. Wited States201 F.3d 110,
113 (2d Cir. 2000). A district court may look to evidence outside of the pleadings when
resolving a motion to dismiss for lack of subjewdtter jurisdiction.Makarovag 201 F.3d at 113.
The plaintiff bears the burden of proving subject-matter jurisdiction by a preponderahee of t
evidence.ld. (citing Malik v. Meissner82 F.3d 560, 562 [2d Cir. 1996]). When a court
evaluates a motion to dismiss for lack of subjeetter jurisdiction, all ambiguities must be
resolved and inferences drawn in favor of the plain#fiirecchione v. Schoolman Transp. Sys.,
Inc., 426 F.3d 635, 638 (2d Cir. 2005) (citingakarova 201 F.3d at 113).

B. Legal Standard Governing Motions for Judgment on the Pleadings

“After the pleadings are closed . . . a party may move for judgment on the pleadings.”

Fed. R. Civ. P. 12(c). A motion for judgment on the pleadings pursuant to Fed. R. Civ. P. 12(c)



is governed by the same standard governing a motion to dismiss dioe tailstate a claim
pursuant to Fed. R. Civ. P. 12(b)(@laggette v. Dalsheiny09 F.2d 800, 801 (2d Cir. 1983).

It has long been understood that a dismissal for failure to state a claim upon \wsich re
can be granted, pursuant to Fed. R. Civ. P. 12(b)(6), can be based on one or both of two grounds:
(1) a challenge to the “sufficiency of the pleading” under Fe€iR.P. 8(a)(2); or (2) a
challenge to the legal cognizability of the claidackson v. Onondaga C¥49 F. Supp.2d 204,

211 nn. 15-16 (N.D.N.Y. 2008) (McAvoy, J.) (adopting Report-Recommendatide novo
review).

Because such dismissals are oftasdal on the first ground, some elaboration regarding
that ground is appropriate. Rule 8(a)(2) of the Federal Rules of Civil Procedures ¢aaira
pleading contain “ahort and plairstatement of the claishowingthat the pleader is entitled to
relief.” Fed. R. Civ. P. 8(a)(2) [emphasis added]. In the Court’s view, this tension between
permitting a “short and plain statement” and requiring that the statement “staowgfitittement
to relief is often at the heart of misunderstandings that occur regarding theglstaidard
established by Fed. R. Civ. P. 8(a)(2).

On the one hand, the Supreme Court has long characterized the “short and plain”
pleading standard under Fed. R. Civ. P. 8(a)(2) as “simplified” and “libetatkson549 F.

Supp. 2d at 212 n.20 (citing Supreme Court case). On the other hand, the Supreme Court has
held that, by requiring the above-described “showing,” the pleading standard under Fed. R. Civ.
P. 8(a)(2) requires that the pleading contain a statement that “give[s] émelaefair notice of

what the plaintiff's claim is and the grounds upon which it resla¢kson549 F. Supp. 2d at



212 n.17 (citing Supreme Court cases) (emphasis added).

The Supreme Court has explained that sacmoticehas the important purpe®of
“enabl[ing] the adverse party to answer and prepare for trial” and “fgaigha proper decision
on the merits” by the courtlackson549 F. Supp. 2d at 212 n.18 (citing Supreme Court cases);
Rusyniak v. Gensing29 F. Supp. 2d 203, 213 & n.32 (N.D.N.Y. 2009) (Suddaby, J.) (citing
Second Circuit cases). For this reason, as one commentator has correctigdyliser‘liberal”
notice pleading standard “has its limits."Mdore’s Federal Practic& 12.34[1][b] at 12-61 (3d
ed. 2003). For example, numerous Supreme Court and Second Circuit decisions exist holding
that a pleading has failed to meet the “liberal” notice pleading stanBarsiniak629 F. Supp.
2d at 213 n.22 (citing Supreme Court and Second Circuit casesqlso Ashcroft v. Ighal29
S. Ct. 1937, 1949-52 (2009).

Most notably, irBell Atlantic Corp. v. Twombjyhe Supreme Court reversed an
appellate decision holding that a complaint had stated an actionable antitrusirai@ini5
U.S.C. § 1.Bell Atlantic Corp. v. Twombjy\127 S. Ct. 1955 (2007). In doing so, the Court
“retire[d]” the famous statement by the Couraonley v. Gibson355 U.S. 41, 45-46 (1957),
that “a complaint should not be dismissed for failure to state a claim unlpge#ra beyond
doubt that the plaintiff can prove no set of facts in support of his claim which would emtitle hi
to relief.” Twombly 127 S. Ct. at 1968-69. Rather than turn orctireeivabilityof an
actionable claim, the Court clarified, the “fair notice” standard turns opl&uwsibility of an
actionable claim.d. at 1965-74. The Court explained that, while this does not mean that a

pleading need “set out in detail the facts upon which [the claim is based],” it doeshatthe



pleading must contain at least “some factual allegation|d].’at 1965. More specifically, the
“[flactual allegations must be enough to raise a right to relief above the specldael [to a
plausible level],” assuming (of course) that all the allegations in the complaittuar id.

As forthe nature of what is “plausible,” the Supreme Court explained that “[a] cksm h
facial plausibility when the plaintiff pleads factual content that allows the couravottie
reasonable inference that the defendant is liable for the misconduct allégjeal,”129 S. Ct. at
1949. “[D]etermining whether a complaint states a plausible claim for religfs] a context-
specific task that requires the reviewing court to draw on its judicial expeaedosommon
sense . ... [W]here the welleade facts do not permit the court to infer more than the mere
possibility of misconduct, the complaint has alleged—but it has not shakhdh}he pleader is
entitled to relief.” Igbal, 129 S. Ct. at 1950 (internal quotation marks and citations omitted).
However, while the plausibility standard “asks for more than a sheer possibilitydie&ndant
has acted unlawfully,id., it “does not impose a probability requiremenitwwombly 550 U.S. at
556.

Because of this requirement of factual allegationsgibdyl suggesting an entitlement to
relief, “the tenet that a court must accept as true all of the allegations containeadamiplaint
is inapplicable to legal conclusions. Threadbare recitals of the elements stabtaation,
supported by merely conclusory statements, do not suffighdl, 129 S. Ct. at 1949.

Similarly, a pleading that only “tenders naked assertions devoid of further factaacenient”
will not suffice. Igbal, 129 S. Ct. at 1949 (internal citations and alterations omitted). Rule 8

“demands more than an unadorned, the-defendant-unlavifatipedme accusation.’ld.
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(citations omitted).

Finally, a few words are appropriate regarding what documents are considened whe
dismissal for failure to state a claim is contemplai@énerally, when contemplating a dismissal
pursuant to Fed. R. Civ. P. 12(b)(6) or Fed. R. Civ. P. 12(c), the following matters outside the
four corners of the complaint may be considered without triggering the standard governing a
motion for summary judgment: (1) documents attached as an exhibit to the complaint or answer
(2) documents incorporated by reference in the complaint (and provided by the p&ities), (
documents that, although not incorporated by reference, are “integral” to the complg@int, or

any matter of which the court can take judicial notice for the factual background aktte ¢

! SeeFed. R. Civ. P. 10(c) (“A copy of any written instrument which is an exhibit to a
pleading is a part thereof for all purposed.s; Designs, Inc. v. Old Navy, LL.Glo. 10-573,
2011 WL 2135734, at *1 (2d Cir. June 1, 2011) (explaining that conversionafrmotion to
dismiss for failure to state a claim to a motion for summary judgment is not agcesder Fed.
R. Civ. P. 12[d] if the “matters outside the pleadings” in consist of [1] documentsextaxrthe
complaint or answer, [2] documents incorporated by reference in the complaint (andgpbyvide
the parties), [3] documents that, although not incorporated by reference, are “intetiral
complaint, or [4] any matter of which the court can take judicial notice for the ffactua
background of the s&);DiFolco v. MSNBC Cable L.L.C622 F.3d 104, 111 (2d Cir. 2010)
(explaining that a district court considering a dismissal pursuant to Fed. R. Civ. 12(ta¢6) “
consider the facts alleged in the complaint, documents attached to the commalmbas, and
documents incorporated by reference in the complaint . . . . Where a document is not
incorporated by reference, the court may neverless consider it where the corepésmeavily
upon its terms and effect, thereby rendering the document ‘integral’ to the complaint . . . .
However, even if a document is ‘integral’ to the complaint, it must be clear on thrd tkat no
dispute exists regarding the authenticity or accuracy of the document. It must alsar tieatle
there exist no material disputed issues of fact regarding the relevance ofuheedb)
[internal quotation marks and citations omittedfiiambers v. Time Warner, In€82 F.3d 147,
152 (2d Cir. 2009) (“The complaint is deemed to include any written instrument attachad to it
anexhibit or any statements or documents incorporated in it by reference.”) (interratlajuot
marks and citations omittedjt'l Audiotext Network, Inc. v. Am. Tel. & Tel. C62 F.3d 69, 72
11



[I. ANALYSIS

A. Whether Plaintiffs’ Fourth and Fifth Causes of Action Should Be Dismissed

After carefully considering the matter, the Court answers this questionafitineative
for the reasons stated below. (Dkt. No. 60.)

Because Defendants have moved for dismissal under Fed. R. Civ. P. 12(b)(1) and 12(c
the Court must first assess whether it has subjedter jurisdiction over the claims challenged
in Plaintiffs’ Complaint. SeeWong v. CKX, In¢.890 F. Supp. 2d 411, 414-15 (S.D.N.Y. 2012)
(“When presented with a motion under Rule 12(b)(1) to disfardsick of subject matter
jurisdiction and Rule 12(b)(6) to dismiss for failure to state a claim upon whichaafide
granted, the Court must first analyze the Rule 12(b)(1) motion to determine whetkaut
has subject matter jurisdiction necagsto consider the merits of the action.”).

1. Whether the Court Has SubjectMatter Jurisdiction over Plaintiffs’
Fourth and Fifth Causes of Action

After carefully considering the matter, the Court answers this questionaffitineative
for the reasons stated aintiffs’ opposition memorandum of law. (Dkt. No. 60, at 27-3Mo)
those reasons, the Court adds the following analysis, which is intended to supplement, and not

supplantPlaintiffs’ reasoning.

(2d Cir. 1995) (per curiam) (“[W]hen a plaintiff chooses nadttach to the complaint or
incorporate by reference a [document] upon which it solely relies and which islritetive
complaint,” the court may nevertheless take the document into consideration in degiding [a
defendant's motion to dismiss, without converting the proceeding to one for summary
judgment.”) (internal quotation marks and citation omitted).

12



The IDEA allows a party to present a complaint with respect to “any maaéingeto the
identification, evaluation, or educational placement of the child.” 20 U.S.C. § 1415(b)(6)(A).
“It is well settled that the IDEA requires an aggrieved party to exhaust all ethaiive
remedies before bringing a civil action in federal or state codr§’ ex rel. N.S. v. Attica Cent.
Sch.,386 F.3d 107, 112 (2d Cir. 2004)[Pfotentialplaintiffs with grievances related to the
education of disabled children generally must exhaust their administrative rerbeftiee filing
suit in federal court, even if their claims are formulated under a statutettudinethe IDEA (such
as the ADA otthe Rehabilitation Act).”Polera v. Bd. of Educ. of Newbur¢?88 F.3d 478, 481
(2d Cir.2002); 20 U.S.C. § 1415(]) (“Nothing in [the IDEA] shall be construed to restrict or limit
the rights, procedures, and remedies available undether. Federal las protecting the rights
of children with disabilities, except that before the filing of a civil action unggh Ews
seeking relief that is also available under [the IDEA], the procedures under§20.18 1415]
subsections (f) and (g) shall be exhausted to the same extent as would be requiredctiad the a
been brought under [the IDEA].”).

If a plaintiff has failed to meet the exhaustion requirement, the distridt does not
have subjeematter jurisdiction over the actiorCave v. E. Meadow Union Free Sch. DisiL.4
F.3d 240, 245 (2d Cir. 2008) (citirRplera,288 F.3d at 483 aridope v. Cortinest9 F.3d 687,

688 [2d Cir. 1995]). However, exhaustion may be excused if it would have been Raiiéza,
288 F.3d at 488. “To show futility, a jphiff must demonstrate that adequate remedies are not
reasonably available or that the wrongs alleged could not or would not have been corrected by

resort to the administrative hearing processdleman v. Newburgh Enlarged City Sch. Dist.,

13



503 F.3d 198, 205 (2d Cir. 2007) (internal quotation marks omitted). “The potential bases for
futility are: (1) that defendants ‘failed to implement services that were spedaiftedeywise

clearly stated in afindividualized Education Program (“IEP”)],” . . ., or (2) that the problems
alleged are ‘systemic violationgidat cannot be addressed by the available administrative
procedures.’Kalliope R. ex rel. Irene D. v. N.Y. State Reb Educ, 827 F. Supp. 2d 130, 138
(E.D.N.Y. 2010) internal citation omittex(collecting cases)When challenging a distristide
policy, a party’s claims fall within the systemimlations futility exception.B.C. v. Mount

Vernon Sch. Dist837 F.3d 152, 157 n.3 (2d Cir. 2016).

If a plaintiff can demonstrate that there is no relief available to her thrbegh t
administrative process, then exhaustion is fufilaylor v. Vt. Dep’t of Educ313 F.3d 768, 790
(2d Cir.2002). “Relief available” is defined as “relief for the eventenditions, or
consequences of which the person complains, [even if] not necessarily relief of the kind the
person prefers. Taylor, 313 F.3d at 790 (quotingolera, 288 F.3d at 488). Pursuant to this
rule, a plaintiff cannot avoid the exhaustion requirement by merely adding a request fgr mone
damageswhich are unavailable under the IDERolera,288 F.3d at 488-91ln such a case, an
“adequate remedy” is still available through the administrative process, esterhifi remedy is
not the same remedy sought in the compléaghtat 490.

In this casethere is no dispute that Plaintiffs did not exhaust the adminisragmedies
that wereavailable to them antthat arerequired by the IDEA. As explained above, generally,
Plaintiffs argue that exhaustion should be excused as futile babaysshallenge a distriatide

policy and seek a remedy that an Administrative Officer could not provide.

14



Although Defendants argue that the IDEA provideSicient administrative remedies to
protect Plaintiffsinterests, the Courespectfullydisagrees. Defendants’ proposed
administrative remedies concdrtaintiffs|.S. and A.S.’s placement in the Columbus Alternative
School (Dkt. No. 44-1, at 16-19; Dkt. No. 62, at 6-B)earwhile, Plaintiffs’ Complaint clearly
states they are not challenging #&hool Defendants’ classification and placememlamtiffs
l.S. and A.S. at the Columbus Alternative School,dratinsteaadhallenging the School
Defendants’ alleged policy of referring students to an Alternative School (a hiagypl
sanction) without conducting a Manifestation Determination Review (“MDR”) eveduation,
in violation of the IDEA and Section 504. (Dkt. No. 60, at 30E3it;, No. 1, at PP 73, 166,
175.) “Thus, the focus on the case will be on [the School Defendants’] alleged policy, not
whether a particular IEP is appropriate for a particular studétlliope, 827 F. Supp. 2dt
139.

Moreover, the framework and procedures for assessing and placing students in
appropriate educational programs are at issue. AlthBiaghtiffs’ do not provide the Court
with the School Defendants’ policy that requires non-discipliddigrnative School referrals,
the Court is cognizant of its obligations under Fed. R. Civ. P. 8(e) to liberally construe all
pleadings, and its obligations under Fed. R. Civ. P. 12(b)(6) to draw all reasonable inferences in
favor of the non-moving party. Specifically, Plaintiffs’ Complaint alleges that on 3aB2a
2019, Plaintiffs and the mothers in attendance at the School Board meeting met with
Superintendent Thompson and requested immediate transfer to West Middle School. (Dkt. No. 1

atP 73.) Instead, Plaintiffs were assigned to the Columbus Alternative SchHddl. Given the

15



allegedpublic natureof these events, it is reasonable to infer that the School Defendants adhered
to the District’s policy when assigning Plaintiffs to the ColumbusefativeSchool. Because
Plaintiffs challenge a distriatvide policy, their claims fall under the IDEA’s futility exception.

For all of these reasons, Defendant’s motion to dismiss for lack of sulngéietr
jurisdiction is denied.

2. Whether Plaintiffs’ Fourth and Fifth Causes of Action Fail to State a
Claim Upon Which Relief Can Be Granted

After carefully considering the matter, the Court answers the question in thnesitfe
for the reasons stated in Defendants’ memoranda of law. (Dkt. No. 44-1; Dkt. No. 62.) o thos
reasons, the Court adds the following analysis, wfaghin)is intended to supplement, and not
supplantDefendantsteasoning.

a. IDEA Cause of Action

“In determining whether a State has deprived children of free and appropriatéaduca
mandated by [the] IDEA, courts examine whether the State has complied withDEAes
procedural and substantive requirementsdlliope, 827 F. Supp. 2d at 146ifing Grim v.
Rhinebeck Cent. Sch. Dis346 F.3d 377, 381 [2d Cir. 2003])The IDEA requires that states
offer parents of a disabled student an array of procedural safeguards designe@nsire the
education of their child."Polera 288 F.3d at 482°If these requirements are met, the State has
complied with the obligations imposed by Congress and the courts can require no Babref”
Educ. of the Hendrick Hudson Cent. Sch. DisRowley458 U.S. 176, 207 (1982).

“School personnel may consider any unique circumstances on a caaseblgasis when

determining whether to order a change in placement for a child with a disability elatesia
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code of student conduct.” 20 U.S.C. § 1415(k)(1)(a). When changingaitenent of a child
with a disability for a violation of the code of student conduct, there must be a maioifestat
determination vthin 10 school days of the decision. 34 C.F.R. 300.530(e).

In this case, Plaintiff&.S. and I.S. arguthat although they have not violated a student
code of conduct, the IDEA provides procedural protections for students with dissaisilitigct
to a change of placement in general. (Dkt. No. 60, at 26.) However, the text of the IREA cle
indicates that thenumerated procedural protections for placements of students in alternative
educational settings concerns students with a disabilityviolate the code of student condtict
20 U.S.C. § 1415(k)(1)(a). Plaintiffs A.S. and I.S. do not cite to speatiis ta statistics in
support of their position that the IDEA applies to non-disciplinary actions. Instegd, the
conclusorily allege that any policy or practice of assigning students to an alternatioé sc
constitutes a disciplinary action, despite theeace of a disciplinary referral. (Dkt. No. 1 at P
164.) The School Defendants’ Code of Conduct identifies an alternative school placement a
one of the several options to handle the individualized intervention of students. Binghamton
City School District Code of Conduct, 47 (2018) http://www.binghamtonschools.org/UsérFiles
Servers/Server_512723/Image/For%20Students/Code%200f%20Conduct/BCSD_Code_of Cond
uct_8-16-18 - updated%20-%20FOR%20PRINT.fdét visited Augl1, 2020). The Code of

Conductfurther classifies the alternative placement as an “intervehtioih This word choice

2 In this case, Plaintiffs have not alleged that the School Defendants failed to provide
written notice prior to changing Plaintiffs A.S. and 1.S.’s educational placemdrg @ailumbus
AlternativeSchool. (Dkt. No. 1, at [P 77.) Because Plaintiffs A.S. and I.S. make no reference to
receiving prior written notice, the Court does not rely on 20 U.S.C. 8 1415(b)(3) for its analysis
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suggests that a student who is placed in an Alternative School violated the School msfenda
Code of Conduct, and that the transfer is a method intended to s&ipdbat from committing
further violations at the expense of the student’s peers’ educatidhe absence of allegations
that Plaintiffs A.S. and I.S. were improperly disciplined for a behavior caused byidahility,
they cannot state a claim under the IDEA.

A few words are appropriate regarding the nature of the dismissal in this a&tidhe
Second Circuit has explained, “Where it appears that granting leave to amend is umlieely t
productive, . . . it is not an abuse of discretion to deny leave to amBudfdlo v. Oppenheimer

& Co., 987 F.2d 129, 131 (2d Cir. 1993) (citatiomsitbed)3 “[A]n opportunity to amend is not

3 Accord,Brown v. Peters95-CV-1641, 1997 WL 599355, at *1 (N.D.N.Y. Sept. 22,
1997) (Pooler, J.) (“[T]he court need not grant leave to amend where it appears that ambtendm
would prove to be unproductive or futile.”) (citation omitteshe also Fomawn. Davis 371 U.S.
178, 182 (1962) (denial not abuse of discretion where amendment would be Quide v.
Moritsugy 222 F.3d 99, 112 (2d Cir. 2000) (“The problem with Cuoco's causes of action is
substantive; better pleading will not cure it. Repleading would thus be futile. Such a futile
request to replead should be denied.”) (citation omittéditec Indus., Inc. v. Sum Holding L.P.
949 F.2d 42, 48 (2d Cir. 1991) (“Of course, where a plaintiff is unable to allege any fact
sufficient to support & claim, a complaint should be dismissed with prejudice.”) (citation
omitted);Health-Chem Corp. v. Bake®15 F.2d 805, 810 (2d Cir. 1990) (“[W]here . . . there is
no merit in the proposed amendments, leave to amend should be denied”). The Couramnotes th
two Second Circuit cases exist reciting the standard as being that the Court shou&hyesaiut |
amend “unless the court can rule out any possibility, however unlikely it might be, that an
amended complaint would succeed in stating a clai@otnez VUSAA Federal Sav. Bank71
F.3d 794, 796 (2d Cir. 199%bbas v. Dixon480 F.3d 636, 639 (2d Cir. 2007). The problem
with these cases is that thaule out any possibility, however likely it might be” standard is
rooted in the “unless it appears beyond doubt” standard set fdCmiey v. Gibson355 U.S.
41, 45-46 (1957), which was “retire[d]” by the Supreme CouBeh Atlantic Corporation v.
Twombly 550 U.S. 544 (2007)See Gomez v. USAA Federal Sav. Baiikk F.3d 794, 796
(relying onBranum v. Clark927 F.2d 698, 705 [2d Cir. 1991], which relied@onley v.
Gibson 355 U.S. 41, 45-46 [1957]). Thus, this standard does not appear to be an accurate
reflection of the leave to amend guidelines under the current “plausibility standeschfoft v.
Igbal, 556 U.S. 662 (2009).
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required where the defects in the plaintiff's claims are substantive rathenéraly formal,
such that any amendment would be futil&38rrentino v. Barr Labs. Inc09-CV-0591, 2010
WL 2026135, at *5 (May 20, 2010 N.D.N.Y.) (Suddaby, C.J.). Here, the Court finds that
(particularlygiven the breadth and detail of Plaintiffs’ Complaint, whicks crafted with the
assistance of counsé,forty-one pages in length and Héy pages of attachmentg)e above
described defects in Plaintiffs’ Complaint are substantive in nature, sudiettetpleading
would not curghem

Accordingly, for the reasons stated above, Plaintiffs A.S. and I.S.’s IDEA algainst
the School Defendants is dismissed with prejutbcéailure to state a claim

b. Rehabilitation Act Cause of Action

To prove a Section 504 violation of the Rehabilitatian, Aa plaintiff must show that:
(1) he is an individual with a disability; (2) he is otherwise qualified for benefits @nde
federally funded program; and (3) he has been denied those benefits because abihig.dis
S.W. by J.W. v. Warreb28 F. Supp. 2d 282, 289 (S.D.N.Y. 2007) (collecting casés).
Supreme Court has determined that the phrase “because of” requires a pdashidffvi and
eventually prove, but-for causatioklniv. of Texas Sw. Med. Ctr. v. NassarO U.S. 338, 360
(2013);Gross v. FBL Fin. Servs., In&d57 U.S. 167, 176 (2009ollecting cases). It follows
then that, under Section 504 of the Rehabilitation Act, a plaintiff must show but-foricausat
when arguing that the reason for the denial of benefits was based on the plaintifilgydisa
Nassar 570 U.S. at 350 (citin§afeco Ins. Co. of Am. v. Bu51 U.S. 47, 63-64, and n.14

[2007)).
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Because Section 504 addresses discrimination against disabled students, fanplesintif
show that achool districtacted with bad faith or gross misjudgment to show a Section 504
violation, not a mere violation of the IDEANarren 528 F. Supp. 2d at 289 (citiggaggs v.
N.Y. State Dep’t of Edyd®6-CV-0799, 2007 WL 1456221, at *8, 15 [E.D.N.Y. May 16, 2007]).
“[llntentional discrimination may be inferred when a school district acts witlsgregligence or
reckless indifference in depriving a child of access to a [free and public iedi¢aRutherford
v. Fl. Union Free Sch. Dist16-CV-9778, 2019 WL 1437823, at *34 (S.D.N.Y. Mar. 29, 2019).

Here, Plaintiffs A.S. and I.S. have pled facts plausibly suggesting that they are
individuals with disabilities and that they qualify for benefits under a federally fundedprogr
(See generallpkt. No. 1.) Under the implementmregulations of Section 504, a school district
must conduct a re-evaluation prior to any “significant change in placement.” 34 C.F.R. 8§
104.35(a). In determining what constitutes a “significant” change, the statutegatations
provide the Court somguidance. Specificallfthe state of New York permits a superintendent
of schools to place a student with a disability into an interim alternative edutatdttivag for
up to ten consecutive school days. 8 NY ADC 201.7(c). The IDEAd#fsoentiates between
the authority of school personnel at the ten school-day juncture. 20 U.S.C. 8 1415(K)¢))(B)-
Accordingly, the Court finds that a change in placement of more than ten school-days is
considered significant under Section 504 & Rehabilitation Act.

The Court next turns to whether Plaintiffs A.S. and |.S. were denied a benefit betause
their disabilities.Because Plaintiffs A.S. and I.S. have sufficiently allegedatpacement of

more than terschool days is a significant change in their placement, the Court finds that the re-
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evaluation to which Plaintiffs A.S. and I.S. were entitled amounts to a benefit tarS&g4
purposes. However, Plaintiffs A.S. and I.S. have failed to plead facts plausibly suytjesti
the Stool Defendants denied the egaluation because of their disabilities. Plaintiffs’
Complaint clearhallegesthat the School Defendants placed Plaintiffs in the Columbus
Alternative School because of their fear and emotional distress experienEedtavliddle
School, not because of Plaintiffs’ A.S. and I.S.’s disabiliti@kt. No. 1 at PP 83-88.)
Plaintiffs’ fear and emotion distress, however warranted, cannot satisfy tfa lbatisation
required under thRehabilitation Act. Therefore, Plaintiffs’ Complaint failsattege facts
plausibly suggestinthatthe School Defendants violated Section 504 of the Rehabilitation Act.

Moreover, the Court finds that the abalescribed defects in Plaintiffs’ Complaint are
substantive in nature, such that better pleading would nottoeme Forall of these reasonthe
Court finds that PlaintiffsSection 504&laims againsthe SchooDefendants are dismissadth
prejudicefor failure to state a claim

Accordingly, Defendants’ motion to dismiss for lack of subjeetter jurisdiction is
denied, and Defendants’ motion for judgment on the pleadings is graitectspect to
Plaintiffs A.S. and I.S.’s IDEA and Rehabilitation Act causes of action.

B. Whether Plaintiffs’ A.S. and J.B.’sFourth Amendment Claims Based on a
Strip SearchShould Be Dismissed

After carefully considering the matter, the Court answers this questionaffitineative
in part, and in the negative in p&t some of the reasons statedPlaintiffs’ opposition
memorandum of law. (Dkt. No. 60, at 27-31.) To those reasons, the Court adds the following

analysis, which is intended to supplement, and not supplEmtiffs’ reasoning.
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“The [Fourth] Amendment protects the people from unreasonable searches and seizure
of their persons, houses, papers, and effe@sltal v. Cook Ctylll., 506 U.S. 56, 62 (1992)
(noting that “the Amendment protects property as well as privacy”) (internaltiunotaarks
and citation omitted) A search is defined as “[a]n examination of a person’s body, property, or
other area that the person would reasonably be expected to consider as privagearch”
Black’s Legal Dictionary (10th ed. 2014)n New Jersey v. T.L.Othe Supreme Court
articulated a twepart test to determine the reasonableness of a student search. 469 U.S. 325,
341-42 (1985)see alsdodal 506 U.S. at 71 {(R]easonableness still the ultimate standard
under the Fourth Amendment.”JFirst, the search must be ‘justified at its inceptionPhaneuf
v. Fraikin, 448 F.3d 591, 596 (2d Cir. 2006) (quotihd..O, 469 U.S. at 341). “Under ordinary
circumstances, a search oftadent by a teacher or other school official will be ‘justified at its
inception’ when there are reasonable grounds for suspecting that the search will tudeopeevi
that the student has violated or is violating either the law or the rules of the schaoD’, 469
U.S. at 341-42 (footnote omitted)[A] search is warranted only if the student’s conduct creates
a reasonable suspicion threparticular regulation or law has been violated, with the search
serving to produce evidence of that violatfo®haneuf 448 F.3d at 596 (quotingornfield by
Lewis v. Consol. High Sch. Dis®91 F.2d 1316, 1320-21 [2d Cir. 1993]). Courts must base
their findings “on only those facts known to the school offiguer to the search.’ld. at 597
(emphasis in original).

The searchimust[also] be ‘reasonably related in scope to the circumstances which

justified the interference in the first placeld. at 596 (quoting.L.O, 469 U.S. at 341). A
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search “will be permissible in its scope when the measures adopted are rgasdatsul to the
objectives of the search and not excessively intrusive in light of the age and sex of thie stude
and the nature of the infractionT.L.O, 469 U.S. at 342 (footnote omitted]A]s the
intrusiveness of the search of a student intensifies, so too does the standard of Fourth
Amendment reasonablenes®haneuf 448 F.3d at 597 (quotingornfield 991 F.2d at 1321).
1. Plaintiffs A.S. and J.B.

In this casethe School Defendants’ own policy defina$strip searchas follows: “a
search that requires the student to remove any or all of his/her clothing, other than aoatuter
or jacket.” (Dkt. No. 1 at P 89) (quoting Searches and Interrogations of Students, Binghamton
City School District Policy No7330 (2018), http://bcsdl.ss14.sharpschool.com/UserFiles/
Servers/Server_512723/File/Board%20Policies/Section%207000%20Students%20updated%20fe
bruary%202018.pdfee als®trip Search Black’s Legal Dictionary (10th ed. 2014) (definiag
strip search a§a] search of a suspect whose clothes have been removed, the purpose [usually]
being to find any contraband the person might be higingheschool policyfurtherstates that
“[s]trip searches are intrusive in nature and are almost never justifiddssuhere are exigent
circumstances where “school officials harghly credible evidencthat such a search would
prevent danger or yield [such] evidencéd. (emphasis added)The requirement of reasonable
suspicion is not a requirement of absolute certainty but only of sufficient probabRityaheuf
448 F.3d at 596.

The Supreme Couhasarticulatedthata strip search is savasivethat itviolates both a

subjective and objective expectation of privacy in our soci®ge Safford Unified Sch. Dist. No.
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1 v. Redding557 U.S. 364, 374-75 (2009) (“[The student’s] subjective expectation of privacy
against such a search is inherent in her account of it as embarrassing, frightening, and
humiliating. The reasonableness of her expectation (required by the Fourth Amendment
Standard) is indicated by the consistent experiences of other young people simitaHgdiea
whose adolescent vulnerability intensifies the patent intrusiveness of the exposure.”)

Here, Defendants argue that Plaintiffs A.S. and J.B. were nosstaiighed becaugeith
the exception of their shoes) both Plaintiffs refused to remove articles of clothingasked by
Defendant Eggleston and the School Defendants’ policy clearly does not apply to astudent’
shoes. (Dkt. No. 44-1 at 23; Dkt. No. 62 at 9.) Of course, contrary to Defendants’ position,
shoes or other footwear are not plaiekcepted fronthe District’sdefinition of a “strip search.”
As stated above, tHechool Defendants’ policy plainly states that a “strip search is a search that
requires a student to remove any or all of his/her clotlutiggr thanan outer coat or jacket.”
Searches and Interrogations of Students, Binghamton City School District Policy No. 7330
(2018), http://bcsdl.ss14.sharpschool.com/UserFiles/Servers/Server 5127 232Fie4B0
Policies/Section%207000%20Students%20updated%20february%202018.pdf (emphasis added).
Moreover, what constitutes a strip search for the purposes of the Fourth Amerslomentiisal.
See Mariott v. Cty. of Montgomery227 F.R.D. 159, 169 (N.D.N.Y. 2005) (Hurd, J.) (defining a
strip search as “[a] search of a suspect whose clothes have been removed” iflieyjail po
setting) Accordingly, the Court mustecidewhetherfootwearis considered “clothingfor the

purposes of a Fourth Amendmestitip search.
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TheSecond Circuit has determined that the removal of a person’s shoes does not amount
to a strip search under the Fourth Amendm&we e.g, United States. Nieves609 F.2d 642,
646 (2d Cir.1979) (holding that tmemoval ofa person’shoes during a routine border search
was not a striggsearch)accord United States v. Grotk&@02 F.2d 49, 51-52 (2d Cir. 1983);
Lamore v. Vermontl2-CV-0059, 2013 WL 3560969, at *3-4 (D. Vt. July 11, 20X3);Lopez v.
City of New York901 F. Supp. 684, 692 (S.D.N.YQ95) (“A search at the police facility (not a
‘strip’ search) includes the removal of outer garments such as . . . shoes and socks . . ..”)
(internal quotation marks omittedfinding that'the search of [a person’s] shoes is ‘minimally
intrusive,” Grotke 702 F.2d at 52he Second Circuit reasoned that “the relative degree of
embarrassment or indignity that a person is likely to suffer as a result of” removiagloes
is not so invasive to amount &ostrip searchNieves 609 F.2d at 646Although the Court is
cognizant of its obligations under Fed. R. Civ. P. 8(e) to liberally construe all pleadings,
Plaintiffs A.S. and J.B. have failed to plead facts plausibly suggesting that thegubgret to a
strip search without reasonable suspicion. Moreover, Plaintiffs have failed tdeptb&iCourt
with any authority to suggest that the mere request to remove one’s article of clothing amounts
a strip search under the Fourth Amendment. Becausd’hattiiffs A.S. and J.B. refused to
abide by Defendant Eggleston’s request to rentloeie clothingas part of a search (Dkt. No. 1
at PP 20-22, 43-44), and Defendant Eggleston did not strip sélaihtiffs’ in spite of their
refusal,Plaintiffs’ Complaintfails to pled factsplausiblyallegng that PlaintiffsA.S. and J.B.
were subject to a strigearch without reasonable suspicion, in violation of the Fourth

Amendment.
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Additionally, given the breadth and detail of Plaintiffs’” Complauabich was crafted
with the assistance aebunsel, is forty-one pages in length and has fifty pages of attachments
the Court finds that the abowdescribed defects in Plaintiffs’ Complaint are substantive in
nature, such that better pleading would not tiieen For these reasons, the Court finds that
Defendants’ motion to dismiss Plaintiffs A.S. and J.B.’s Fourth Amendment glaénssed on
a stripsearchwith respect to all Defendanitsgranted; however, the Court notes that this
dismissal pertainenly to Plaintiffs A.S. and J.Ballegatiors of a strip sear¢mot their
allegations of a search in violation of the Fourth Amendment.

2. Defendants Simonds and Raleigh

Next, the Court must determine whether Plainpittd factsplausibly suggesting that
Defendants Simonds and Raleigh directly participated in the seafcbashindividual
Plaintiff. The Second Circuit has defined a “direct participant” as a person who “authorizes
orders, or helps others to do the unlawful acts, even if he or she does not commit the acts
personally.” Terebesi v. Torres@64 F.3d 217, 234 (2d Cir. 2014) (citiRgovost v. City of
Newburgh 262 F.3d 146, 155 [2d Cir. 2001]As a basis of liability, “direct participation”
“requires intentional participation in the condaonstitutinga violation of the victim’s rights by
one who knew of the facts rendering it illegaPtovost 262 F.3d at 155 (footnote omitted).
“Personal involvement may be established by showing that the defendant ghieetdiypated in
the acts causing the constitutional deprivation, or by demonstrating a form of supervisory
liability.” Barmore v. Aidala419 F. Supp. 2d 193, 200 (N.D.N.Y. 2005) (McAvoy, J.) (citing

Johnson v. Newburgh Enlarged Sch. D289 F.3d 246, 254-55 [2d Cir. 2001]).
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The personal involvement of a supervisory defendant may be shown by
evidence that: (1) thdofficial] participaed directly in the alleged
constitutional violation, (2) thdofficial], after being informed of the
violation through a report or appeal, failed to remedy the wrong, (3) the
[official] created a policy or custom under which unconstitutional practices
ocaurred, or allowed the continuance of such a policy or custom, (4) the
[official] was grossly negligent in supervising subordinates who committed
the wrongful acts, or (5) thiefficial] exhibited deliberate indifference to
the rights of[others] by failing to act on information indicating that
unconstitutional acts were occurring.

Colon v. Coughlin58 F.3d 865, 873 (2d Cir. 1995).

In this case, Defendant Simonds first confronted Plaintiffs in the hallway eodezbs
them to the nurse’s office. Plaiffiéi allegethat before being searched and examined, they
witnessed Defendant Simonds, Defendant Raleigh, and Defendant Eggleston whispethg to ea
otherin the main area of the nurse’s office immediately before Defendant Egglestea s
searchingPlaintiffs. (Dkt. No. 1 at PP 17-19.) Defendant Simonds was also present in the
nurse’s office for an extended period of timeenPlaintiffs were subject to the individualized
searches in the exam roonid.@t P 17.) As Principal of East Midle School, Defendant
Simonds maintained a supervisory role at the time of the searches of PlaBa#f®abideau v.
Beekmantown Cent. Sch. Dj&9 F. Supp. 2d 263, 268 (N.D.N.Y. 2000) (Hurd, J.) (finding that
a school principal is the highest-ranking person at the school and is directly respansible f
discipline). Thesefactual allegationscombined with Defendant Simonds’ supervisory role,
create a reasonable inference that Defendant Eggleston was acting on Defendads'Sehalf

as Principal bEast Middle School during the time in questiddecause Plaintiffs argue that

Defendants violated their constitutional rights, Plaintiffs have plausibly suggesteDefendant
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Simonds’ conduct amounts soipervisory liability througleither direct pdicipation or gross
negligence in supervision.

With respect tdefendant Raleigmot only was she in the nurse’s offiwhile Plaintiffs
were being searchedhe also participated in the individual searches of Plaintiffs A.S., I.S., and
I.M. when she ordered Plaintiffs to empty their pockets and take off their shoes, anchehen s
searched their personal belongirigéDkt. No. 1at PP 17, 22-23, 32-33, 38, 50.However,
Defendant Raleigh did not physicaprticipate irthe strip searchesf Plantiffs I.S. and 1.M.
because Plaintiffs failed to ple&alts suggestinthatshe was in the exam room whelaintiffs
were removing their sweatshirts, pants, or shifig.) (Despite the lack gfhysicalparticipation
in the strip searches at isslike Defendant Simonds, Plaintiffs withessed Defendant Raleigh
participate in a meeting with Defendant Eggleston immediately before the individualize
searches of Plaintifisegan These factual allegations, coupled with Defendant Raleigh’s
allegedsupervisoryole as Assistant Principgblausibly suggest that Defendant Ralergds
grossly negligent in the supervision of directly participated inthe allegedstrip searchesf
Plaintiffs I.M, and I.S.

For all of these reasons, the Court finds that Plaintiffs have pled facts ptausibl
suggesting that Defendants Simonds and Raleigh directly participated in thesedrehch

Plaintiff, and Plaintiffs’ first cause of action survives against Defendants Simonds a&nghRal

4 Plaintiffs” Complaint contains no factual allegatiguiausibly suggestinthat Defendant

Raleigh was either present in the exam room or ordered Plaintiff J.B. to remove Iser(&ide
No. 1 at [PP 40-47.)
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3. Municipal Liability
To establish municipal liability based treacts of a public official under 42 U.S.C. 8
1983, Plaintiff must show that (1) the actions were taken under the color of law, (2yéseae
deprivation of a constitutional or statutory right, (3) causation, (4) damage, and @) that
official policy of the municipality caused the constitutional injuRoe v. City of Waterbuyp42
F.3d 31, 36 (2d Cir. 2008) (citingonell v. Dep’t of Soc. Sery€36 U.S. 658, 690-91 [1978]).
A plaintiff can show that an official policy of the municipality caused the caontistital injury by
pleading the following:
“(1) a formal policy officially endorsed by the municipality; (2) actions
taken by government officials responsible for establishing the municipal
policies that caused the particular deprivation in question; (3) a practice so
consistent and widespread that, although not expressly authorized,
constitutes a custom or usage of which a supervising palaker nust
have been aware; or (4) a failure by policymakers to provide adequate
training or supervision to subordinates to such an extent that it amounts to
deliberate indifference to the rights of those who come into contact with the
municipal employees.”
Cowan v. City of Mount Verno®5 F. Supp. 3d 624, 637 (S.D.N.Y. 2015) (quoingndon v.
City of New York705 F. Supp. 2d 261, 276-77 [S.D.N.Y. 2010]).
The Court notes thatVionell does not create a staatbne cause of action under which a
plaintiff may sue over a governmental policy, regardless of whether he suffergdliction of a
tort resulting from the policy.’Askins v. Doe No.,727 F.3d 248, 253 (2d Cir. 2013Rrather,

to establishmunicipal liability a plaintiff mustiemonstrate that (1je“suffered a tort in

violation of federal law committed by the municipal actoasd (2) ‘that their commission of
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the tort resulted from a custom or policy of the municipalikskins 727 F.3d at 258citing
Monell, 436 U.S. at 690-91).
a. Final Policy-Maker Theory

“Municipal liability attaches only where the decisionmaker possesseslfitiadrity to
establish municipal policy with respect to the action order@gihbaur vCity of Cincinnati
475 U.S. 469, 481 (1986) (footnote omitted). “[P]roof that a municipality’s legislative body or
authorized decisionmaker has intentionally deprived a plaintiff of a federallgcpedtright
necessarily establishes that the municipality actgpably.” Bd. of Cty. Com’rs of Bryn Cty.,
OKI. v. Brown 520 U.S. 397, 405 (1997%ection 1983 plaintiffs may establish that a
municipality is “liable[by] proving that ‘the authorized policymakers approve[d] a subordinate’s
decision and the basis fitr” Amnesty America v. Town of West Hartf{@6€1 F.33d 113, 126
(2d Cir. 2004) (quotingCity of St. Louis v. Praprotnild85 U.S. 112, 127 [1988] [plurality
opinion]).

“Whether the principal or assistant principal generally has final policy makihgrayt
is not the inquiry; ‘rather, the court must specifically determine whether the goveroffieial
is a final policymaker with respect to the particular conduct challenged in tha@tldws
Calicchio v. Sachem Cent. Sch. DQi485 F. Supp. 3d 303, 311 (E.D.N.Y. 2016) (quotdiky of
Waterbury 542 F.3dat 37). Stated another way, “municipal liability under [Section] 1983
attaches where-and only where-a deliberate choice to follow a course of action is made from
among various alternatives by the official or officials responsible for esdtaig final polcy

with respect to the subject matter in questioRémbauy 475 U.S. at 483-84. The question of
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whether “an official has final policymaking authority is a legal question, determined badise
of state law.” City of Waterbury542 F.3d at 37 District Courts in the Second Circuit have
found that a public school principal acts as a final policymaker to the extent thatrttageaul
harm that befell the plaintiff was under the principal’s contrdidmbrano-Lamhauni v. New
York City Bd. of Educ866 F. Supp. 2d 147, 175 (E.D.N.Y. 2011) (collecting cases).

In this case, Defendants argue that the School Defendants’ code of conduct requires the
Court to dismiss Plaintiffd¥lonell claims under the final policymaker theory. Howevellew
York State the “principal shall be the administrative and instructional leader of the school.”
N.Y. Educ. 8 2590¢1). Contrary to Defendants’ argument, which relies entirely on the
interpretation of the School Defendants’ code of conduct, New York State laly detines a
principal’s role as the final policymaker of the school when the ultimate haswader the
principal’s control. Here, Defendants’ searchthe ultimate harm that befell Plaintiffs.
Defendant Simonds also stopped Plaintiffs in the hallway, escorted them to the oftfise,
allegedly conferreavith Defendant Raleigh and Defendant Egglestomediatelybefore the
searches begastayed in the nurse’s office for an unknown periodroétafter the searches
began, and ultimately imposed disciplinary action on Plaintiff J.B. Furthernsodes@issed
more in depth abovia Part I11.B2. of this Decision and Orddr]aintiffs havepled facts
plausibly suggesting Defendant Simondsectparticipation in the searches Plaintiffs.

Because Plaintiffs have pled facts plausibly suggesting that Defendant Simondstinaldo¢
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the extent of the ultimate harm that befell them, the Court finds that Plaintiffs’ hawsgpjau
alleged municipaliability at this stage in the action

For all of these reasons, the School Defendants’ motion to dismiss for failuresta stat
claim based on a final policymaker theory is denied.

b. Failure-to-Train Theory

“Monell does not provide a separate cause of action for the failure by the government to
train its employees; #xtenddiability to a municipal organization where that organization's
failure to train, or the policies or customs that it has sanctioned, led to an independent
constitutional violatiori. Segal v. City of New Yqrk59 F.3d 207, 219 (2d Cir. 200@mphasis
in original). To showMonellliability under a failureto-train theory, a plaintiff must plead the
following: (1) the “policymaker knows ‘to amnal certainty’ that [the municipality’s] employees
will confront a given situation,” (2) the “situation either presents the employbheawiifficult
choice of the sort that training or supervision will make less difficult or thas ther history of
enmployees mishandling the situation,” and (3) the “wrong choice by the [municipal] employee
will frequently cause the deprivation of a citizen’s constitutional righelix v. City of New
York 344 F. Supp. 3d 644, 659 (S.D.N.Y. 2018) (quodiegkins vCity of New York478 F.3d

76, 94 [2d Cir. 2007]).

5 TheCourt does not reach the issue of whether Defendant Raleigh, in her capacity as

Assistant Principal, ialsoa final policymaker surrounding the Fourth Amendment issues in this
casebecause Plaintiffs have already pled facts plausibly suggéktititpe Shool Defendants
are subject to municipal liability in this action.
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“In order for municipal nonfeasance—e.g., the failure to train, to supervise, or to
discipline—to give rise taMlonell liability, the alleged municipal failure must ‘amount[] to
deliberate indifference to the rights of person with whom the [municipal emp]mgees into
contact.” Ameduri v. Vill. of Frankfort1l0 F. Supp. 3d 320, 340 (N.D.N.Y. 2014) (Mordue, J.)
(quotingCity of Canton v. Harris489 U.S. 378, 388 [1989]).'Deliberate indifference is a
stringent standard of fault, requiring proof that a municipal actor disregarded a knownosobvi
consequence of his action.Connick v. Thompse®63 U.S. 51, 61-62 (2011)The operative
inquiry is whether those facts demonstrate that the policymaker’s inaction wastuhes
‘conscious choice’ and not ‘mere negligenceCash v. Ctyof Erie, 654 F.3d 324, 334 (2d Cir.
2011);see alsdenacquista v. Sprate17 F. Supp. 3d 588, 600-01 (N.D.N.Y. 2016) (Hurd, J.)
(“To establish deliberate indifferencel,] a plaintiff must show that a poldéyng official was
aware of constitutional injury, or the risk of constitutional injury, but failed to takeopppte
action to prevent or sanction violations of constitutional rights.”). “A training prograrhbaus
quite deficient in order for the deliberate indifference standard to be medcthedt training is
imperfect or not in the precise form a pldintvould prefer is insufficient to make such a
showing.” Reynolds v. Giuliani506 F.3d 183, 193 (2d Cir. 2007)The alleged inadequacy
‘must reflect a deliberate choice among various alternatives, rather thareneglay
bureaucratic inaction.”Felix, 344 F. Supp. 3d at 660 (quoti@pamberlain v. City of White
Plains 986 F. Supp. 2d 363, 393 [S.D.N.Y. 2013]).

A “complaint must also allege that ‘the need for more or better supervision . . . was

obvious,” but that the defendant ‘made no meanirgitempt’ to prevent the constitutional
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violation.” Missel v. Cty of Monrqe851 F. App’x 543, 546 (2d Cir. 2009) (quotiAginesty

Am.v. Town of W. Hartford361 F.3d 113, 127 [2d Cir. 2004 [Sotomayor, J.]). “[S]howing
merely that additional training would have been helpful in making difficult decisions does not
establish municipal liability.”Connick 563 U.S. at 68. To shogeliberate indifference, a
plaintiff must allege facts plausibly suggestthgt the defendant was on notice that, “absent
additional specified training, it was ‘highly predictable’ that [the defendant]duosil

confounded by those gray areas and make incorrect [] decisions as a fesalt.71. A

plaintiff must show thathe harmwas so preidtable that failing to train the defendants amounted
to a“conscious disregartbr defendants’ [Constitutional] rightsfd. (emphasis in original).

In this case, the “given situation” that the School Defendants’ employees confitwat is
search ofts students. As discussed abav®art 111.B1. of this Decision and Order, courts have
provided significant guidance avhat amounts to a reasonabkarch of students, and what is
required of the individuals who conduct these searches. Here, the School Defendants
implemented a policy outlining the guidelines and factors to be considered before sglgecti
student to a search or interrogatiddeaches and Interrogations of Students, Binghamton City
School District Policy No. 7330 (2018), http://bcsdl1.ss14.sharpschool.com/UserFiles/Serve
Server_512723/File/Board%20Policies/Section%207000%20Students%20updated%20february
%202018.pdf(last visited Aig. 11, 2020). By specifically outliniragpolicy, procedure, and
guidelinesfor searching students pursuant to the Fourth Amendménteasonable to infehat
the SchooDefendants knew “to a moral certainty” thigtemployees would confront a situation

where theywould conduct a Fourth Amendment search a student.
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Plaintiffs have also pled facts plausibly suggesting that the search of Plaregénted
the School Defendants’ employees with a difficult chagcehoiceof the sort that training or
supervision would make less difficult. It is reasonable to infer that providing@uaitraining
to those individuals most likely to carry out the search would make the decision-making of what
constitutes a reasonable séaless difficult. Traininghe employees of thechool Defendants
as to the parameters of a reasonable search, as well as what factors to coesidkcidng to
search a student, would provide those individuals carrying out a search with a deeper
understanding of the constitutional boundaries. Accordingly, Plaintiffs have met the second
failure-to-train prong.

Moreover, it is self-evident how the “wrong chdity a School Defendants’ employee
will frequently cause the deprivation of a student’s tiartonal rights. Specifically, by
subjecting these students to unreasonable searches, the School Defendants’ empldgdse
depriving these students of their Fourth Amendment righiterefore, Plaintiffs have met the
third failure-to-train prong.

The Court next turns to whether the School Defendants’ inaction amounted to deliberate
indifference. Hergthe School Defendants implemented a distxiicte policy, which was in
place for at least two and a half years prior to the January 15, 2019, search ofRlaintiff
Plaintiffs have not alleged that school officials violated other students’iFAorendment
rights, or that any of the individual Defendants had a history of violating other students’ Fourth
Amendment rights that was ignored by the School Defendants. Considering the stringent

“deliberate indifference” standard, Plaintiffs have not pled facts plausiglyestinghatthe
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School Defendants acted with a conscious disregard to Plaintiffs’ Fourth Amenayhént By
having a policy in place, and Plaintiffs’ failure to plead a history of such Fourth Amahdme
violations by school officials, Plaintiffs have not shown that the School Defendants\étied
deliberate indifferenceAccordingly, Plaintiffs’claim of Monell liability througha failureto-

train theory is denied.

Forall of these reasons, Plaintiffs A.S. and J.B.’s causes of action based on a sthip searc

are dismissed with respectath Defendants, Defendant Simonds and Defendant Raleigh are
found to have directly participated in the searches of each Plaintiff, and Pdatre plausibly
suggested municipal liability against the School Defendants through a final policytimedwer
only.

C. Whether Plaintiffs’ Intentional Discrimination Claims Should Be Dismissed
for Failure to State a Claim

After carefully considering the matter, the Court answers this questiba affirmative
for the reasons stated in Defendants’ memoranda of law. (Dkt. No. 44-1; Dkt. No. 62.)
1. Plaintiffs’ Equal Protection Claims
Generally, to maintain an equal protection claim, a plaintiff must “show adverse
treatment of individuals compared with other similarly situated individuals anduitfat s
selective treatment was based on impermissible considerations such as raoe, irekgt to

inhibit or punish the exercise of constitutional rights, or malicious or bad faith intentite &j

person.” Miner v. Clinton Cty,.541 F.3d 464, 474 (2d Cir. 2008) (internal quotation marks and

citation omitted).“The plaintiff's and comparator’s circumstances must bear a ‘reasonabdy clos
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resemblance,” but need not be ‘identicalBtown v. Daikin Am. In¢.756 F.3d 219, 230 (2d Cir.
2014) (quotingsraham v.Long Island R.R230 F.3d 34, 40 [2d Cir. 2000]).

“To state a rac®ased claim under the Equal Protection Clause, a plaintiff must allege
that a government actor intentionally discriminated against him [or her] on the bas§af
her] race.” Brown 221 F.3cat337;see alsa@lean v. Ctyof Nassaul4-CV-1322, 2020 WL
1244786, at *12 (E.D.N.Y. Mar. 16, 2020) (“Discriminatory intent requires [a plaintiff to show]
that ‘a discriminatory purpose has been a motivating factor’ in the challengel’agtjuoting
Vill. of Arlington Heights v. Metro. Hous. Dev. Cqr29 U.S. 252, 265-66 [1977]).
“Discriminatory purpose’ . . . implies more than intent as volitiomtent as awareness of
consequences. It implies that the decisionmaker[s] . . . selected or redféirparticular course
of action at least in part ‘because of,” not merely ‘in spite of,’ its adversetgflipon an
identifiable group.Hayden v. Pateson 594 F.3d 150, 163 (2d Cir. 2010) (quotiPers. Adm'r
of Mass. v. Feeney42 U.S. 256, 279 [1979]).

“At the motion to dismiss phase . . . Plaintiffs needs only providepledided factual
allegations, not evidence, of [the defendant’s] discriminatory actions and inBantyans v.
Lopez 24 F. Supp. 3d 375, 384 (S.D.N.Y. 2014 plaintiff must also show that the alleged
disparity in treatment cannot survive the appropriate level of scrugihijlips v. Girdich, 408
F.3d 124, 129 (2d Cir. 2005). A “strict scrutiny analysis . . . addresses the question of whether
people of different races are similarly situated with regard to the law oy @olissue.” Brown,

221 F.3d at 337.
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Statistical proof, “together i other evidence can prove discriminatory intent and
establish grima faciecase.” Santiago v. Miles774 F. Supp. 775, 798 (W.D.N.Y. 1991)
(emphasis in original)The Second Circuit has clearly stated thatertain circumstances,
“statisticsalone may be sufficiehto create a plausible inference of discriminatory intent under
the Equal Protection Claus8urgis v. New York City D&mf Sanitation 798 F.3d 63, 69 (2d
Cir. 2015) (collecting cases)The ‘significance’ or ‘substantiality’ of any numerical disparities
must be evaluated in light of the facts of each particular c&ntiage 774 F. Supp. at 799
(citing Watson v. Fort Worth Bank & Tryst87 U.S. 977, 994-95 [1988]Y.0 establish a
plausible inferencéstatistical disparities must be sufficiently substantial that they raise such an
inference of causation.Watson 487 U.S. at 995 Federal cases have recognized that statistical
differences greater than two or three standard deviations provide an accepiahteibter
discrimination. Santiago 774 F. Supp. At 799 (collecting caseS}atistics’ “usefulness depends
on all of thesurrounding facts and circumstané¢em t’l Bhd. of Teamsters v. United Staté81
U.S. 324, 340 (1977).

In this casePlaintiffs claiman Equal Protection violation based on Defendants’ decision
to search Plaintiffsciting to disciplinary data and studies in support of their argum&de (
generallyDkt. No. 1 at PP 92-102.) However, most of the information cited by Plaintiffs
predatstheincident of January 15, 2019, by three to four yeadthough the statistics from
prior school years can be relevant, the statistics provided by Plaintiffs concéphirdisg
actionsin genergl Plaintiffs provide no statistics highlighting the disparate treatment of search

rates, or searches themsehasong students of different races throughout the DistBetcause
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Plaintiffs do not identifyrelevantstatisticsconcerning searchegthin theDistrict, Plaintiffs
have not compared their circumstances w&igimilarly situated groupf students. Accordingly,
the Court does not ogider Plaintiffs’ statistical information in its Equal Protection analysis.
a. Individual Defendants
In this casePlaintiffs argue that Defendant Simonds’ characterization of Plaintiffs’
behavior amounted to an Equal Protection violation because it is “evident” thatfBlaitie or

ethnicity was a motivating factor when Defendant Simonds’ determineBItiatiffs’ “hyper
and giddy” behavior required Plaintiffs to be strip searched. (Dkt. NgPPL1a2.) Although
the Court “must accept as true all of the factual allegations contained in theicarhip need
not accept Plaintiffs’ conclusory allegatiorisrickson v. Parduysb51 U.S. 89, 94 (2007 Here,
Plaintiffs claim thatDefendant Simonds confronted Plaintiffs in the hallway during the lunch
hour,and after drief conversation, escorted Plaintiffs to the nurse’s offeause they were
actingunusually “hyper and giddy.” (Dkt. No.at PP 57, 65.) Despite meeting with Defendant
Raleigh and Defendant Eggleston immediately before Defendant Eggleston starbithgea
Plaintiffs individually, the factual allegations of Plaintiffs’ Complaint do not playsuggest
that race or ethnicity was a motivating factor in Defendant Simautigins Plaintiffs failed to
plead facts plausibly suggesting that Defendant Simonds treated studathisr sces or
ethnicitiesdifferenty than Plaintiffs Accordingly, Plaintiffs fail to state a claim for an Equal
Protection violation based solely on Defendant Simonds’ actions on January 15, 2019.

With respect tdefendant Eggleston’s comments about Plaintiffs’ bodies and their

attitudes Plaintiffs arguehat it is reasonable to infer racial stereotyping from Defendant
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Eggleston’s comments about Plaintiffs A.S. and I.M.’s bodilk.a([PP 155-57.) Plaintiffs state
that it is a stereotype that “[b]lack girls [are seen] as older and more matnrehitegirls of

[a] similar age.” Id. at P 157.) However, Plaintiffs’ allegations are conclusory at best because
young girls of all races and ethnicities experience puberty at different agelsdraa variety of
factors including, but not limited tgenetis, physical activity, and hormone levels. Although
Defendant Eggleston’s comments abBlaintiffs’ bodiesareclearly inappropriate and wrong,
they do not amount to an Equal Protection violation.

Turning to Defendant Eggleston’s comments atfaintiffs’ “attitudes,” Plaintiffsargue
that hercomments were racially motivate@d. at PP 144, 155.) However, “\erbal harassment
alone does not amount to a constitutional deprivatiddi’v. Connick 136 F. Supp. 3d 270, 276
(E.D.N.Y. 2015). Students of all races, and ages for that matter, can be considered loud,
disrespectful, and having an attitude. Plaintiffs have failed to plead factfhplaugygesting
that Defendant Eggleston’s comments were rigcmbtivated. Without additional factual
allegations,tiis simplynot reasonable to infer that Defendant Eggleston’s comments about
Plaintiffs’ attitudes, even when viewed together with her comments about fidabudies,
amounted to a violation of the Equal Protection Claddeerefore Plaintiffs fail to state an
Equal Protection claim with respect to Defendant Eggleston’s comments.

The Court nextanalysePefendant Raleigh’s commenesgarding hefear of beingdeft
alone with Plaintiffs, anthat she‘could not be in a room alone with [Plaintiffs].” (Dkt. No. 1,

at P 50.) Liberally construing all reasonable inferences in favor of the non-moving party, the

Court findsthat at most, the comment could ambiguously suggest racist motiv&mmpare
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Kaur v. New York City Health and Hosp. Co88 F. Supp.2d 317, 337-38 (S.D.N.Y. 2010)
(“Another comment attributed to Ms. Bobcombe, to ‘keep an eye on’ Plaintiff because she
cannot be trusted . . . is ambiguous and could be referring to Plaintiff's perceived problems
completing assignments effectivelywjth Scott v. N. Manor Multicare Ctr., Incl5-CV-2495,
2018 WL 1627270, at *13 (S.D.N.Y. Mar. 30, 2018) (“Toms’ affidavit contains merely one
statemensuggestivef racial bias: that she was told by one of the nurse managers to watch out
for Plaintiff because of her NAACP membershifemphasis added). The problem is that, even
construing all inferences in favor of the plaintiff, no facts have been allegjes than Plaintiff's
conclusory allegation of racism) that plausibly suggest that the comment wilg ractavated.
In other words, the ambiguous suggestion of racism is not plausible given the number of
reasonable possible motivations for the commengt,(the avoidance of any unfounded
accusations against Defendant Raleigh, the avoidance of personal injury to Defaidight R
should a physical conflict arise due to the parity in height and/or weight between herself and
Plaintiffs, etc.). Accordingly, the Court finds that Plaintiffs ha\a this time, failed tplead
facts plausibly suggesting Defendant Raleigh’s condastdiscriminatoryin nature.
b. Municipal Liability

For the sake of brevity, the Coulitects the reader to Part II1.B.of this Decision and
Order for an irdepth overview of the legal standards for municipal liabilBgcause¢he Court
has previously evaluated School Defendamiisnicipal liability with respect to Defendants

Simonds and Defendant Eggleston, the Court focuses its analysis on Defendant Raleigh.
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Here Plaintiffs havdailed to plead factplausibly suggestinthat Defendant Raleigh
was a final policymaker under the circumstances of this daseead, Plaintiffs’ attempt to
combine Defendant Raleigh’s authority with Defendant Simonds’ authority to show thdt a fina
policymaker committed an Equal Protection violation. (Dkt. No. 1 at [P 145.) Contrary to
Plaintiffs’ position, the Court has not fous@cond Circuit caselaar a New York State stigte
thatidentifiesan Assistant Principahsa final policymaker of the schogarticularlywhen the
ultimateallegedharm was under the Principatigrectcontrol. Furthermore, by relying entirely
on the interpretation of School Defendants’ Code of Con#laintiffs have failedo cite any
authority to support their position that an Assistant Principal acts as a firairpaker when
expressing a personal opiniorSeg generallpkt. No. 60.) Accordingly, the Court finds that
is not reasonable to infer that Defendant Raleigh was a final policymakerthader
circumstances of this case.

The Court next turns to whether the School Defendants inagtiera result of a failure
to-train Defendant RaleighAs discussethelowin Part [11.B.3.b. of this Decision and Order,
Plaintiffs havefailed to plead any facts plausibly suggesting that the School Defendants conduct
amounted to deliberate indifferendelaintiffs conclusorily allege that the School Defendants’
failure to trainand supervise school staff on the Fourth Amendment’s proscription on
unreasonable searches caused an Equal Protection violation. (Dkt. No. 1 at P 145.) However,
Plaintiffs have not shown how the School Defendants acted with a conscious disregard to

Plaintiffs’ Fourth Amendment rights with respect to Defendant Raleigh’s actibimsteforgthe
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Court finds thaPlaintiffs’ Equal Protectiorlaim of Monell liability through a failureto-train
theory is denied.

The Court also finds that the abodescribed defects in Plaintiffs’ Complaint are formal
in nature, such that better pleading could cure them. For these reasons, the Court finds that
Plaintiffs Equal Protection claims against Defendants are dismisdsolnvrejudice.

For all of these reasons, the Court finds Blaintiffs have failed to plead facts plausibly
suggestinghat Defendants committesth Equal Protection violation. Accordingly, Plaintiffs
Equal Protection claims are dismissed withprejuice withrespect to all Defendants

2. Plaintiffs’ Title VI Claim s

Title VI of the Civil Rights Act of 1964 states, “No person in the United Statek shal
the ground of race, color, or national origin, be excluded from participation in, be denied the
benefits of, or subject to discrimination under any program or gctageiving Federal financial
assistance.” 42 U.S.C. § 200000 state a claim under Title VI, a plaintiff must allegger
alia, (1) that the defendant discriminated against him on the basis of race, (2) that the
discrimination was intentional, and)(that discrimination was a substantial and motivating
factor for the defendant’s action¥olbert v. Queens CoJl242 F.3d 58, 69 (2d Cir. 2009):A
plaintiff alleging racial or gender discrimination by a[n educational institution} dasore

than recite conclusory assertions. In order to survive a motion to dismiss, théf phaisti

6 Title VI and Title IX operate in the same manner, except that Title VI prohdaés r
discrimination in all programs receiving federal funds, whereas Title IXilpits sex
discriminaton in education programssebser v. Logo Vista Indep. Sch. DQis24 U.S. 274, 286
(1989). Here, Plaintiffs allegations focus on their race and national origin; agtatresCourt
focuses on Title VI.
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specifically allege the events claimed to constitute intentional discrimination as well as
circumstances giving rise to a plausible inference of racially discriminiianmyt.” Yusuf v.
Vassar Coll, 35 F.3d 709, 713 (2d Cir. 1994fe alsalC v. Valley Cent. Sch. Dist.77 F.
Supp. 2d 577, 595 (S.D.N.Y. 2011pécond Circuit precedent requires that the allegations of
racial animus be pled with particularity.”) (collecting caseé®ald assertions and conclusions of
law will not suffice.” Rodriguez v. N.Y. UniM05-CV-7374, 2007 WL 117775, at *5 (S.D.N.Y.
Jan 16, 2007) (quotingteeds v. Meltz85 F.3d 51, 53 [2d Cir. 1996]).

In this case, Plaintiffs argue that they have adequately pled Title VI violdtemasise
the same allegations thatipport Plaintiffs’ Equal Protection claim suppBhaintiffs’ Title VI
claim. (Dkt. No. 60, at 24.As discussedbovein Part 111.C.1a. of this Decision and Order, the
Court disagreesPlaintiffs do not state that any individual Defendant referred to their race
throughout Plaintiffs’ Complaint. Although Plaintiffs’ has argtleat their Complainpled facts
from which one could reasonably infer that Defendantedwith discriminatory intent or
motivation with respect to Plaintiffs’ race (Dkt. No. 1, at P 50), the Court finds tha®laintiffs
have conclusorily alleged Defendants’ actions were racially motivatedordingly, Plaintiffs
havefailed toplead facts plausibly suggesting thizefendarg committeda Title VI violation.

The Court finds that the abodescribed defects in Plaintiffs’ Complaint are formal in
nature, such that better pleading could ¢hesn For these reasons, the Court finds that
Plaintiffs Title VI claims against Defendants Simonds, Eggleston, and the School Defendants are

dismissed without prejudice.
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For all of these reasons, Plaintiffs’ Title VI claims are dismisgétbut prejudicewith
respect to each Defendamith the exception dPlaintiffs’ Title VI claimsDefendant Raleigh
which survive.

D. Whether Plaintiffs’ Claims Against the Individual Defendants Should Be
DismissedBecause Plaintiffs’ Official Capacity Claims Are Duplicative

After carefully considering the matter, the Court answers the questionaffitheative
for the reasons stated Defendantsmemorand of law. (Dkt. No. 44-1 at 30; Dkt. No. 62 at
14.) To those reasons, the Court adds the following analysis, which is intended to supplement,
and not supplanefendantsteasoning.

“Based upon the understanding that it is duplicative to name both a government entity
and the entity’s employees in their official capacity, courts have routinely gesenis
corresponding claims against individuals named in their official capacitycasilant and an
inefficient use of judicial resources.Dejean v. Cty. of NassaQ6-CV-6317, 2008 WL 111187,
at *5 (E.D.N.Y. Jan. 8, 2008) (quotirigscobar v. City of New YqrR5-CV-3030, 2007 WL
1827414, at *3 [E.D.N.Y. June 24, 2007{JA]bsent a claim seeking injunctive relief to satisfy
anongoingviolation of federal law, ‘a [Section] 1983 suit against a municiffedes in his
official capacity is treated as an action against the municipality itsétutett v. City of
Syracuse253 F. Supp. 3d 462, 498 (N.D.N.Y. 2017) (Hurd, J.) (emphasis in original) (quoting
Lin v. Cty. of Monrog66 F. Supp. 3d 341, 353 [W.D.N.Y. 2014)).

Here, Plaintiffsargue that their claims are not duplicative becausegbely to enjoin
Defendantgrom implemening policies and procedures to ensure that illegal and/or

unconstitutional searches do not occur in schools within the District and require D$eioda
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end the policy or practice of assigning students to an alternative school without making a
disciplinary eferral (Dkt. No. 1 at 39.) However, Plaintiffs hawalédto plead facts plausibly
suggesting that Plaintiffs are subject to an ongoing harm from Defendants. Blat&ffations
centeron Defendants’ alleged actions on January 15, 2(02Rt. No. 60 at 20.) As of February
11, 2019, Plaintiffs were transferred to West Middle School, where there is no oppordunity f
the individual Defendants to interact with Plaintifffkt. No. 1 at [P 82.) By conclusorily
alleging that Plaintiffs face an ongoing harm of being subject to unconstitutional seainelye
ignore the fluidity of the Fourth Amendment and the discreataits havafforded to school
officials. The Court also notabat accordingo Plaintiffs’ ownopposition memorandum of
law, Defendants have already implemented policies and procedures to guide school wffigials
undertake searches of students. (Dkt. No. 60 at 18 n.2.)

Moreover, as discussed above in Part Ill.A. of this Decision and Order, Pédiatifé
failed to state a claim fariolations under the IDEA and Rehabilitation At the absence of a
viable ongoing harm, there is no actionable claim for injunctive relief against theluradi
Defendarg. Coppola v. Town of PlattekjllL7-CV-1032, 2018 WL 1441306, at *{IN.D.N.Y.
Mar. 22, 2018) (Kahn, J.). Accordingly, to the extent Plaintiffs sue Defendants Simonds,
Raleigh, and Eggleston in their official capacity, Plaintiffs’ claims are ebpntgo a claim
against the School Defendants and therefore are subjastissal.

Furthermorethe Court finds that the abodescribed defects in Plaintiffs’ Complaint are

substantive in nature, such that better pleading would notteeme For these reasons, Plaintiffs
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official capacity claims against Defendants Simonds, Raleigh, and Egglestdaplicative of
Plaintiffs’ claims against the School Defendaautsl are dismissed with prejudice.

ACCORDINGLY, itis

ORDERED that Defendants’ motion to dismiss for lack of subjaettter jurisdiction
(Dkt. No. 44-3 isDENIED; and it is further

ORDERED that Defendants’ motioto dismiss for failure to state a clafi@kt. No. 44-
1) isGRANTED in part and DENIED in part; and it is further

ORDERED thatPlaintiffs A.S. and I.S.’s Fourth Amendment claims based on a strip
search(Dkt. No. 1) areDISMISSED as to all Defendantsnd it is further

ORDERED thatPlaintiffs’ remaining Fourth Amendment Claims (Dkt. No. 1)
SURVIVE as to all Defendants; and it is further

ORDERED that Plaintiffs’ Equal Protection clainagainsthe School Defendants,
Defendant Simonds, Defendant Raleigh, and Defendant Eggleston (Dkt. No. 1) are
DISMISSED; and it is further

ORDERED that Plaintifs’ Title VI claims againsthe School Defendants, Defendant
Simonds, Defendant Raleigh, and Defendant Eggles®RISMISSED; and it is further

ORDERED that Plaintiffs’ official capacity claims against Defendant Simonds,
Defendant Raleigh, and Defendant EgglestorDaBMISSED; and it is further

ORDERED that the dismissals of PlaintiffEA and Rehabilitation Act claimare
with prejudice, the dismissals of Plaintiffs’ official capacity claims are dismisgial

prejudice, and the dismissals of Plaintiffs’ Equal Protection and Title VI claimgvaheut
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prejudice.

Dated: Septembefi4, 2020

Syracuse, New York /ééé/w, m\

Glenn T. Suddaby
Chief U.S. District Judge
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