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INTRODUCTION

Currently before the Court are the parties’ proposed post-bench trial findifegg ahd

conclusions of law regarding damag&eeDkt. Nos. 143, 144.




[I. BACKGROUND

On August 28, 2006, Charles Malmberg (“Plaintiff”) filed a complaint pursuant to the

Federal Tort Claims Act (“FTCA”), 28 U.S.C. 88 1346(b) and 26 5eq. against the United
States of America (“Defendant”) for injuries sustained during a surgergderwent on
November 4, 2004, at Syracuse Veterans Administration Medical Center (“SV)AM
Syracuse, New YorkSeeDkt. No. 1 at 1 4. The operation wasanterior cervical discectomy
with fusion (“ACDF”).> SeeDkt. No. 85 at 1. After the surgery, Plaintiff was diagnosed wit
C7 incomplete quadriplegia, neurogenic bladder and bo8e#Dkt. No. 143 at 1 10. In his
complaint, Plaintiff asserted two causes of action. First, during Plaintifésation at SVAMC,
Defendant “carelessly and negligently rendered medical and care and treatme ipi &mtkif”
that was “not in accordance with good and accepted medical pracsieeDkt. No. 1at{ 10.
Plaintiff alleged that Defendant’s negligence was the direct and proximate cduse of
permanent injury.See idat] 11. Second, prior to the operation, Defendant “failed to obtai
informed consent of the plaintiff to perform the surger§ee id.at { 15.

The Court held a bench trial on April 12-14 and April 26, 2010, to determine the iss
liability. SeeDkt. No. 100. At the conclusion of that trial, the Court held that Plaintiff had
established, by preponderance of the evidence, that Defendant’s actions cauugadytand
that those actions were a deviation from the accepted standards of medical pEasidid.

No. 85 at 10. Subsequently, the Court held a three-day bench trial on December 3, 2012

December 4, 2012nd Decemér 13, 2012, to dermine the amount of damages.

! The surgery was to remove a degenerative disc and osteophytes causingigerirapt at G5
C6. The ACDF is a surgical procedure performed to remove a herniated or degedesaiive
the cervical (neck) spine.
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Prior to Plaintiff's surgery, Dr. Hunsinger was Plaintiff's primary cargsician® See
Dkt. No. 138 at 80. During the damages trial, Dr. Hunsinger testified that Plaistifus had
“significantly deeriorated” since 2018.See idat 81. Plaintiff hired Dr. Kenneth Reagles to
develop a Life Care Plan (“LCP*).Defendant hired Dr. Peter Stickney to develop a L&&e
Dkt. No. 144 at 20. Plaintiff hired Dr. Daniel McGowan as a forensic econonisetast
future medical cost3.SeeDkt. No. 139 at 81. Dr. McGowan ube life expectancy of 26 years.
Defendant hired Dr. Spizman as a forensic economist to forecast future medsallos
Spizman used a life expectancy of 27 years. Both Dr. Reagles and Dr. Stickwidggtwo
scenarios.SeeDkt. No. 143 at 6. Each scenario was given a present value based on the gssigned
economist. Scenario #1 of Dr. Reagles’ Life Care Plan cost $6,159,826nario #2 of Dr.
Reagles’ Life Care Plan cos# 356,537 Scenario #1 of Dr. Stickney’s Life Care Plan cost

$4,628,647. Scenario #2 of Dr. Stickney’s Life Care Plan cost $3,5045E&Dkt. No. 128.

% The record indicates that Dr. Hunsingéll is Plaintiff's primary care physician.

3 For example, Dr. Hunsinger testified that Plaintiff's depression had sexdeand he had
developed a decubitis ulcer in his right ankle, and chronic constipation, requiredrazbhges
and treatmenfor chronic pain, and had increased spasticity and agoraph®eekt. No. 138
at 85102.

* An LCP is an array or an itemization of all of the anticipated future healttehadilitation
goods and services that an individual with a disabling condition will probably need over the
course of his lifetime.

> Dr. McGowan'’s calculations included (1) periodic evaluations, (2) therapeuticitiesjand
(3) adaptive equipment.

® Scenario #1 is based on the assumption that Plaintiff will continue to reside in his own hpme
and will require increased support as he ages, including nhwaeck inrrhome services
commencing at age 65eeDkt. No. 97-3 at 25.

’ Scenario #2 is based on the assumption that, at age 62, Plaintiff will require tlieeassist
services of a residential habilitation facility.
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During the damages trial, Dr. Stickney compared both of Dr. Reagles’ sirtaeeExhibits
“SS”and “TT.”

On May 6, 2013, Plaintiff submitted his proposed post-trial findings of fact and
conclusions of law.SeeDkt. No. 143. On the same day, Defendant submitted its proposed post-

trial findings of fact and conclusions of laweeDkt. No. 144.

lll. DISCUSSION

A. Federal Tort Claims Act

This action arises under the FTCA, which waives the United States’ sovergigmity
from suits for personal injury damages caused by the “negligent or wrongtul @mission” of
its employees “under circumstances where the United States, if a pevabte pwould be liablg
to the claimant in accordance with the law of the place where the act or omissiaeatc8
U.S.C. § 1346(b)see alsdsuccione v. United State847 F.2d 1031, 1033 (2d Cir. 1988);
Hurwitz v. United State884 F.2d 684, 686 (2d Cir. 198®vakian v. United State39 F.
Supp. 724, 730 (N.D.N.Y. 1990). The Government’s liability pursuant to the FTCA is

determined under New York lavsee28 U.S.C. § 1346(b).

B. Amount of damages
“In New York, ‘[a] plaintiff who has beemjured by another’s negligence is entitled tq a
sum of money that will ‘justly and fairly’ compensate [him] for alldes proximately caused bly
the wrongdoing, to restore [him], to the extent possible, to the position [he] would leavin bg
had the wrong not occurred. NYPJI 2:277Dockery v. United State663 F. Supp. 2d. 111,
121-22 (N.D.N.Y. 2009) (quotingane v. U.S.189 F. Supp. 2d 40, 52 (S.D.N.Y. 2002));

Delano v. United State859 F. Supp. 2d 487, 507 (W.D.N.Y. 201{&jation omitted)




C. Whether Plaintiff's total FTCA damages award is offset by prior VA Benefits(“§ 1151
payments”)

Plaintiff argues that there shoutbt be any offset based on his VA benefits. Plaintiff
alsoasserts that “[a]ny award for future medical care should not be limited orotiedghat
because plaintiff is a veteran, he is entitled to free VA Medical care, hositaliand
institutionalization.” SeeDkt. No. 143 at 8. (citing/lrich v. Veterais Administration Hospital
853 F.2d 1078, 1084 (2d Cir. 1988)). To the contrary, Defendant contends that Plaintiff has the
ability to gain special grds or receive free medications and, therefore, does not have the rjght to
select a doctor or private hpgal of his own choice for future medical nee@&ee id.

First, Defendant argues that New York CPLR 8§ 4545(a) appiesDkt. No. 144 at 6.
It states,

In any action to recover damages for personal injury . . . where plaintiff geeks

recover forthe cost of medical care, dental care, custodial care or rehabilitation

services, loss of earning or other economic loss, evidence shall be admissible for
consideration by the court to establish that any such past or future cost or expense
was, or will, wih reasonable certainty, be replaced or indemnified in whole or in
part from any collateral sources such as insurance . . . social security . .. or. ..
employee benefit programs . . .
See id.

Defendant states thahrough April 30, 2013 laintiff has receive®382,617.00 in 38
U.S.C. § 1151 benefits from the V/Aee idat 7 n.1. Defendant contends that this case is
analgous toMorgan v. United State968 F.2d 200, 206-08 (2d Cir. 1992), rather toérch v.
United States853 F.2d 1078, 1082-83 (2d Cir. 1988). Defendant asserts that the Second|Circuit

N

in Morgan“held that the entire amount of a personal injury award under the Federal Tiors ¢

a

Act must be reduced by the entire amount of any VA benefits awardqadimff under Title




38 U.S.C. § 351 (now 8§ 1151) for the same injur$eéeDkt. No. 144at 7. Thereforg‘the total
amount awarded to [Plaintiff] must be reduced by the total amount of 8 1151 benefits paig
by the VA up to the date of the awardSee id. Additionally, Defendant states that an offset g
future benefits against any award of damages is unnecessary “becd88 TitS.C. § 1151(b
requires that . . . [Plaintiff's] future 1151 benefits will cease until such tinigeasmount he
would have been paid in such benefits equals the dollar amount recovered in this’|&Besaiit
id. at 8.

38 U.S.C. § 1151(a) provides compensation provided to a disabled person where

[tihe disability or death was caused by hospital care, medical or surgical

treatment or examination furnished the veteran under any law administered by

the Secretary, either by a Department employee or in a Department facility a

defined in section 1701(3)(A) of this title, and the proximate cause of the

disability or death was

(A) carelkessnessyegligencelack of proper skill, error in judgment, or similar

instance of fault on the part of the fl@tmentin furnishing the hospital care,
medical or surgical treatment, or examination .
38 U.S.C. § 1151(a)(1)(Apmphasis added).

Here, Plaintiff wishes to rely upon the four-part holdindJimich. In Ulrich, plaintiff
was a 100% disabled veteran with servielaxted catatonic schizophrenia, who was later
rendered a paraplegic after a fall from a smoke stack while under psychiatric cak at a V
Hospital. SeeUlrich, 853 F.2cat 1079. First, with regard to the pain and sufferinglliich,
the rationale was that the plaintiff's prior wartime benefits were not egmived a pain and
suffering award.See idat 1082. Second, wittegardto the future medical expenses, teach
court stated that the plaintifivas not obligated to seek medical care from the party whose

negligence created his need for such care simply because that party offdrsut whiarge.”ld.

at 1084.

—

to him



Similar to this case, iblrich, there was @ifurcated nonjury trial. TheUlrich court
found defendantsable for failure to supervise the plaintiff following admission to the
Psychiatric Service of VA BuffaloSee idat 1079. However, iblrich, thesetoff was
improperly calculated with the pain and suffering award because the plaaatibeen receiving
disability benefits under 8§ 314 rather than under 38 U.S.C. §3&4d.idat 1082. ThdJlrich
court stated that “plaintiff's increased 8§ 314 benefits are not the ‘equivalenincdupa
suffering damages, a circumstance which might justify-a&&€ Id.

With regardto future medical expenses, tb&ich court said that “any award for futurej
medical expenses should not be limited on the gidat, as a veteran, plaintiff is entitled to
free VA medical care, hospitalization, and institutionalizatioi.”at 1084. Th&JIrich court
furtherstated that the plaintiff “ha[d right to select a doctor or private hospital of his own lffe
choice for his future medical needdd. (citing Feeley v. United State837 F.2d 924, 934-35
(3d Cir. 1964)Powers 589 F. Suppat 1108-09;Christopher 237 F. Suppat 798-99).

Contrarily, inMorgan, an x-ray taken found a mass in the plaintiff's chest afes
Morgan 968 F.2d at 201. Subsequenthg VVA'’s hospital staff failed to perform a CAT scan
See id. This failure resulted in a delay of diagnosing the plaintiff with Hodgkin’s desesee
id. During this delay, the plaintiff's tumor quadrupled in si&&e id. Thus, the plaintiff had to

undergo eight months of chemotherapy, during which he suffered debilitatingff@des. See

8 Citing Brooks v. United State837 U.S. 49, 53-54, 69 S. Ct. 918, 920-21, 93 L. Ed. 1200
(1949) (indicating that set-off might be appropriate where tort damages aegjtheglent of
elements taken into account in providing disability paymeniKe v. United State$52 F.2d
31, 34 (9th Cir. 198) (setoff appropriate only where benefits are intended to compensate :Fr
same element of damages as FTCA awadridsley v. United State§538 F.2d 555, 561 (4th Ciy.
1976) (same)dale v. United State<l16 F.2d 355, 360-61 (6th Cir. 1969) (sankReversv.
United States589 F. Supp. 1084, 1107 (D. Conn. 1984) (sase®;also Christopher v. United
States 237 F. Supp. 787, 799 (E.D. Pa. 1965)dft@inly pain and suffering ham® bearing on
what disability rating a veteran will receive and could natdrestrued to be a duplication of
benefits”).
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id. First, theMorgancourt explained that 38 U.S.C. § 351 was renumbered to § 1151 by
Department of Veterans Affairs Codification Act, Pub. L. No. 102-83, § 5(a) (199991"
DVA Act”). Those “§ 351 payments” (now “§ 1151 payments”) apply to veterans who are
injured, or whose injuries are aggravated, through the fault of VA hospital staff.

Second, thélorgancourt “remanded to the magistrate judge to permit recalculation|of
the damage award with a setoff of the statutory benefits against the totalt aienFTCA
damages award.Id. at 202. TheéMorgan court found that the setoff provision of 8§ 351 affected
all elements of damagesmeaning, the entire award that a court graBtse idat 203. The
Morgancourt explained that § 351 was fundamentally different from 8 314 in that § 351 dges
not grantspecial benefitS. Further, théMorgancourt stated that, “[o]n its face, § 351's
requirement that the statutory payments be offset against ‘the total amoungdhicijithe
FTCA] judgment’'seems a relatively straightforward way of referring to thd &steount of
damages awarded pursuant to the FTCA claim for all components of the veteray'asm
result of VA hospital malpractice.ld. at 206. Lastly, th&lorgancourt distinguished th€lrich
ruling:

In sum, we read “the total amount included in such judgment” in 8 351 to refer to

the total amount of FTCA damages included in the judgment for any type of

injury resulting from VA medical treatment. Our interpretation is consistent with
prior dicta of this Court and the Supreme Court interpreting 8 S&&. United

States v. Kubrick444 U.S. 111, 116 n.5, 100 S. Ct. 352, 356 n.5, 62 L. Ed. 2d

259 (1979) (“[ulnder 38 U.S.C. § 351, the benefits payments must be set off

against thelamages awarded in torand the increment in future monthly batsef

is not paid until the aggregate amount of the benefits withheld equals the damages

awarded” (emphasis added)lrich v. Veterans Administration Hospit&d53

F.2d 1078, 1082 (2d Cir. 1988) (construing 38 U.S.C. § 314 as not authorizing

setoff againsplaintiff's pain and suffering awardunlike § 351" (emphasis
added)).

® Section 314 sets rates of wartime disability compensation for specifieehpage levels of
disability. See38 U.S.C. § 1114.
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Id. at 206-07.

Therefore, because tivorgancourt distinguished thBelrich holding regarding the set
off of § 351 (“8 1151")benefits from the total FTCAamages award, the Court will offsaty
award in this case by prior VA benefi§ 1151 paymentshat Plaintiff has received up to the
date of judgment.

D. Whether Defendant’s alternative LCP and corresponding economic analysitiguld be
precluded

Plaintiff states that on December 10, 2012, his counsel received an email from def
counsel which included what defense counsel referred to as “Spizman’s reviseédpdpted
12/6/12.” SeeDkt. No. 143 at 9. Plaintiff contends that Stickney’s amended life plan was
introduced into evidence over his objectidee id. Further Plaintiff asserts that Defendant
“ignored the Court’s discovery deadline of August 1, 2012 but also had this ‘alternatve re
dated December 5, 2012 but didn’t attempt to provide it to plaintiff's counsel until Dec&fh
2012[.]" See idat 10. Plaintiff aversthat he was prejudiced since he was prevented from
deposing experts on the subject matter of their testim8eg.idat 11. Lastly, Plaitiff states
“there can be no justification but for the late disclosure, and certainly if the Wexato even
consider as relevant that certain services would be provided free by the VAgthdtclearly

be harmful to the plaintiff.”See id.

To the contrary, Defendant argubsat Dr. Stickney’s revised report does not prejudicé

Plaintiff. SeeDkt. No. 144 at 16-20.
Federal Rule of Civil Procedure 37(c)(1) provides that
[i]f a party fails toprovide information . . . as required BRyle 26(a) ofe), the

party is not allowed to use that information . . . to supply evidence on a motion, at
a hearing, or at a trialinlessthefailure was substantially justified or is harmless

Ense

er




Fed. R. Civ. P. 37(c)(1).

This rule is designed “to avoid ‘surprise’ or ‘trial by ambushArth. Stock Exch., LLC v
Mopex, Inc. 215 F.R.D. 87, 93 (S.D.N.Y. 2002) (quotiitansclean Corp. v. Bridgewood
Servs., InG.77 F. Supp. 2d 1045, 1061 (D. Minn. 198Rule 26(e)(2) “has aimple but
important purpose; namely, to prevent [t]rial by ambushff)g in relevant part290 F.3d 1364

(Fed. Cir. 2002)jother citation omitted)

The sanction of preclusion under Rule 37(c)(1) sutbomati¢ absent a determination of

either‘'subdantial justification or ‘harmlessness. Id. (citations omitted).” Substantial
justification means “justification to a degree that could satisfy a reasorablenghat parties
could differ as to whether the party was required to comply with thiodise request.””Id.
(quotingHenrietta D. v. GiulianiNo. 95 Civ. 0641, 2001 WL 1602114 at *5 (E.D.N.Y. Dec.
2001). The burden of proving substantial justification rests with the party that hed fail
disclose informationSeed. (citing Wright v. Aargo Sec. Servs., In89 Civ. 9115, 2001 WL
1035139, at *2 (S.D.N.Y. Sept. 7, 2001)).

Despite the “automatic” nature of Rule 37(c)(1), “the imposition of sanctions ureler
rule is a matter within the trial court’s discretiorid. (quotingJockey Int’l, Inc. v. M/V
“Leverkusen Express”217 F. Supp. 2d 447, 452 (S.D.N.Y. 2002)). Further, “[p]reclusion g
evidence is generally a disfavored actiofd’ (citation omitted). The preclusion of evidence n
disclosed in discovery is “a drastemedy and will apply only in situations where the failure
disclose represents . . . flagrant bad faith and callous disregard of the dalkesson Elec. N.

Am. Inc. v. Mabuchi Motor Am. Cor.7 F. Supp. 2d 446, 458 (S.D.N.Y. 1998)ations

omitted).
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Here, the Court has discretion to determine whether Defendant’s late sobnasi
harmless.See Jockey Int'l, Inc217 F. Supp. 2d at 452. It cannot be said that Defendant
exercised “flagrant bad faith” or a “callous disregard of the rul@gihson Elec. N. Am., Inc.
77 F. Supp. at 458. There is nothing in the record to show that Plaintiff was in any way
prejudiced by the amended report of Defendant’s economist, Dr. Spizman, oveckves
two options. Further, it cannot be said that the Court’s determination of whether tahuffse
services that the VA rendered free is harmful to Plaintiff. If the law dictatieéshibre is an
offset, or subtraction, of a certain amount that the VA has already providedntiaffPthen this
is not harmful. Rather, it is what the Court is required to do in determining the ovieC#ll F
damages award.

Therefore, to the extent that Plaintiff argues for preclusion of evidence Bote37
regarding Dr. Spizman’s economic amendment to Dr. Stickney’s LCP, the Cous denie

Plaintiff's claim and findghat the admission of this evidence causes no harm to Plaintiff.

E. Whether Plaintiff should have to use the VA for medical care and services ihé future
Plaintiff contends that, “even if the [Defendant] were to provide some serviceffre
charge to the veteran, the veteran is not obligated in any way to limit himsélatewsr the VA
System has to offer.SeeDkt. No. 143 at 12. Additionally, Plaintiargues that, “were the
Court to deduct a setoff for possible prospective medical benefits, that setalf a®al
practical matter, unduly limit and virtually predetermine not only the kind of ralkecliece
necessary for the treatment of plaintiff's condition, but also the source of suatahede.”
See id.Lastly, Plaintiff “has not been satisfied with some of the subsequent care he has rg

by the VA" and has “expressed his desire to obtain care from the private s&geritiat 13.
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Although Defendant does not directly address Plaistissue, Defendant asserts that,
although Dr. Reagles, Plaintiff’s Life Care Planner, provided an objectigagonable itemized
list outlining costs of future medical services and needs, Dr. Reagled fepaains many
items that are either not necessary or covered by grants arml/mtedl free of charge by the
Department of Veterans Affairs.SeeDkt. No. 144 at 19.

Here, the record clearly demonstrates that Dr. Hunsinger stated with aatdasiegree
of medical certainty the nature of Plaintiff's future medical ne&asthermore, Defendant ma
no objections regarding Dr. Hunsinger’s testimony on the reasonableness oc&glesRECP.

Q Doctor, did there come a time on March tRe®this year that you met
with Dr. Reagles to review a life care plan, sir, for Mr.Iivlaerg?

A Yes.

Q And as a result of that meeting, did you give Dr. Reagles certain
suggestions or changes that you felt would be appropriate?

A Yes.

Q And as a result of that, did he come up with a revised plan which you had
a chance to review line by linsir?

A Yes.

Q And I'm hopefully I'm going to save the Court, maybe make the Court
please rather than go through each and every one of those entries, did you
conclude, sir, in your opinion that the plan for Mr. Malmberg that was drawn up
by Dr. Reagles was, in fact, a reasonable one?

A Yes.

SeeDkt. No. 138 at 119see alsdkt. No. 139 at 18-19.
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However, on cross examination, Defendant’s counsel identified some items from [
Reagles’ report that Plaintiff will not neéd.First, the VA already providgssychiatric care.

Q Yes, sir, are you aware of that, that Mr. Malmberg is satisfied with the
care and treatment he’s receiving from Dr. Thompson?

A He has expressed that it is helpful to him.
See idat 125-26.

According to Scenario #2 of Dr. Reagleé€P, the yearly cost of psychiatric care is $3
dollars, multiplied by 26earsis $8,320 for the duration of Plaintiff's life expectarltySee
Dkt. No. 97-3 at 61.

Second, in reference to home health catb wiprice tag of $5,00@er evaluationDr.
Hunsinger admitted that this service was already being provided to Plaggithficharge.

A | believe that Mr. Malmberg will need someone who helps to coordinate
and plan his care. Dr. Reagles is the first life care planner | was ever exqosed t
| didn’t know that that specialty existed. So —

Q I’'m sorry go ahead, Doctor.
A Well, the services of planning for care are essential.
Q And he’s getting those services now through what'’s called HBPC home-

based primary care, that organization is providing those services to him, gurrentl
is that correct?

A Yes.

Q That'’s free of charge?

19 prior to subtracting services that the VA provides free ofgehaheCourt findsthat Dr.
Reagles’ Scenario #2 is the most reasonable baseliae the rational monetary starting point
for the FTCA damages awar&ee infra.

1 plaintiff requires periodic psychiatric evaluation to assess (a) the eettiiey of
psychopharmacological agents and modify prescriptions as necessary, inahldimgnew

prescriptions; and (b) the nature and severity of Plaintiff's emotional resfmhisedisablement

charaterized most prominently by depression, and to evaluate the potential utilgysoial
counseling and other interventions, e.g., antidepressants.
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A Yes.
See idat 126.

According to Dr. Reagles’ LCP, the life care planneevaluation costs $5,000 per

evaluation, which is required every three to five years. Assuming the maoat fileguency of

every three year, then three divided into 26 equals 8.667, and multiplied by $5,000 equal$

$43,333.33.SeeDkt. No. 97-3 at 62.

In addition to the medications that the VA provides free, a dietician and nutritiamst
the HBPC, palliative physical activify} and assistive technology consultatibare provided
free of chage. Thereforethe Courtwill subtract the cost of these items from the total FTCA
award.

First, medications, in accordance with Dr. Reagles’ Scenario #2, cost $18,1%1 yea
SeeDkt. No. 97-3 at 66. This sum multiplied by 26 years equals $471,406. Second, a
dietician/nutritionist has an initial cost of $90 dollars, thennseling that costs $1,430, per y4
SeeDkt. No. 97-3 at 68. Therefore, the calculation is $90 + ($1,430 x 26), which equals
$37,270 Third, the price tag on palliative physieetivity consists of a joining fee ($38), an

ongoing facility fee ($410), an ongoing locker rental ($84), and a personal {#1n@80). See

id. at 69. The total yearly amount, $1,612, is then multiplied by 26 years to equal $41,913.

Further tems that Plaintiff will have at his disposal from the VA include wounds

management supplies ($3,172), urinary incontinence supplies ($367,198), bowel incontin

12 palliative physical activitys conducted itieu of ongoing physical therapy. Itésrried out
within the auspices of a sports medicine facility or health club to maintain range of motion
muscle tone, strength and endurance, including periodic sessions with a perswraictiae
sure Plaintiff is using the equipment properly and addressing issuasalalmé& exercise.

13 Assistive technology consultation includes periodic monitoring of technology adaptation
(adaptive and assige devices) and their utility. This consultation proviteshnical assistancg
in the selection, procurement, initiatianaintenance, and effective utilization of all technolog
devices.
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supplies ($14,924), a vanilla boost (no price given on Dr. Reagles’ LCP Scenario ¢2), cas
management services ($121,056), and a spinal injury support group ($6%56edjlat 129-
132. Thus, the Couvtill subtract the cosif these itemss wel| which are set forth in Dr.
Reagles’ LCP Scenario #2, from the total FTCA award.

However, as discussed beldvecause the record indicates ttnet VA does not provide
the followingintegralservices free of chargethat is, skilled registered nurses ($2,514,720)
home health aide services ($681,408)those items wilhotbe offset from th final FTCA
award.

F. Whether there is reasonable certainty that the VA will provide Plaintiff with home
health aides in the future

Plaintiff states that both Dr. Hunsinger and Dr. Reagles decided that Plaegtis the

assistance of home health aides three hours a day, seven days a week” until heheeageesf

62. SeeDkt. No. 143at 14. At age 62, the projection requiredrie health care aides 18 houyrs

a day, seven days a weelSke id.Plaintiff asserts that “any suggestion that [he] would
automatically receive the necessary free home health aides as specified in the pfarc&ee
from the [Defendant] is simply naiccurate.” See idat 16. Rather, Plaintiff contends that
“there is certainly no guarantee or reasonable certainty that [he] will rehedpghout his
lifetime the needed aides and services that Dr. Hunsinger testified wélcbssary.”See idat
17.

Defendant states that with regard to home health aide services, Plaintéix{irassed
no recent dissatisfaction with those serviceéseeDkt. No. 144 at 17. Therefore, there is no

need to cease with the services that the VA provides.

4 The HospiceAssociation of America (“HAA”) provides the home health aide servidéesy
are not employeesf the VA and therefore, in essence, they are contract employees.
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Although the record reflects that the VA has provided home health aide services tq
include skilled registered nurses to come to Plaintiff's home, it does not showrauaband
concrete schedule upon which Plaintiff can depend in the future. Admittedly, the recerbtjoe
reflect that the services have been subpar or deficient in any way. Howesarsé the record
demonstrates that the skilled nurses who come to Plaintiff's housetaaetually staffed and
paid for by the VA, the VA does not directlyqvide care for Plaintiff. Rathethe HAA
provides the services. Consequently, these Ha#{ract employeesaring for Plaintiff at homg
are too attenuated frgrand not under the control of, the VA administration.

Therefore, the Court will not offset the costskilled registeed nurse services
($2,514,720), and home health aides ($681,408), which are not provided for or covered djrectly
by the VA.

G. Whether Defendant’s evidence should be precluded if it was not evidence approved b
Dr. Hunsinger

=<

Plaintiff contends that Dr. Reagles only finalized his lifeeqalan after Dr. Hunsinger,

—h

Plaintiff's primary physician, made some changes “commensurate with the expectatiorss qf wh
[Plaintiff] would need in the future.'SeeDkt. No. 143 at 18. Plaintiff contentisat the
alternative life plan thaDr. Stickney provided is “totally lacking in foundationSee idat 19.
Plaintiff asserts that DStickney did not talk to a physician in this caSee id.Plaintiff argles
that both defense counsel and Dr. Stickney knew that a “vocational rehabilitatioti exgsenot
gualified to express an opinion on his future medical ne8ds. id. Defendant did not address
this argument in its submissionSeeDkt. No. 144.

The Federal Rukeof Evidence set forth the standard for admissibility of expert

testimony:“A witness who is qualified as an expert by knowledge, skill, experience ngawr
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education may testify in the form of an opinion or otherwise if: (a) the exeréatific,
technical, or other specialized knowledge will help the trier of fact to understaadidesce or
to determine a fact inissue . . ..” Fed. R. Evid. 702. The trial judge is to act as a ‘jgateks

with respect to expert testimony to ensure that sestmony is both relevant and reliableee

e

Daubert v. Merrell Dow Pharm., Inc509 U.S. 579, 589-91 (1993). This rule applies not onjy to

scientific knowledge, but also to technical or other specialized knowlebkege Kumho Tire Co.
Ltd. v. Carmiclael, 526 U.S. 137, 141 (1999). The determination as to the relevance and
reliability of such evidence is committed to the sound discretion of the trial coeetidat 158.
Daubertsets forth specific factors, such as “testing, peer review, errsr eatd

‘acceptability’ in the relevant scientific community,” which the trial court ro@ysider in
determining reliability. Kumhq 526 U.S. at 141. However, tBauberttest is flexible and its
“list of specific factors neither necessarily nor exclusively applies to pdrexor in every case
Id. To this end, the Supreme Court has more generally explained that trial courts strakdd
certain that an expert . . . employs in the courtroom the same level of intellegiudhat

characterizes the practice of an expert in the relevant fisdd &t 152.

Furthermore, the trial judge must insure that the expert’s opinion is based upon “mpre

than subjective belief or unsupported speculation . . . . Proposed testimony must be supp
appropria¢ validation-i.e., ‘good grounds,’ based on what is knowm&aubert 509 U.S. at
590. Expert testimony is reliable where it has “a traceable, analytical haigctive fact . . .
. Bragdon v. Abboit524 U.S. 624, 653 (1998) (cititgeneral ElecCo. v. Joiner522 U.S.
136, 144-45, 146, 118 S. Ct. 512, 518, 519, 139 L. Ed. 2d 508 (1997)). Finally, it is withir
trial court’s discretion to craft reasonable criteria to be used to deterafielglity in a

particular case and whether the praabgestimony meets those critertaee Kumho526 U.S. af

-17-

Drted b

the




158 (decision to exclude expert evidence within trial court’s discretion where taséilure
to satisfy eitheDaubert’sfactorsor any otherset of reasonable reliability criteria”).

An expert witness testifying about future damages ““must possess the reddilisite s
training, knowledge or experience to ensure that [the] opinion rendered is réelignath v.
M.V. Woods Construction Co., In809 A.D.2d 1155, 1156 (4th Dep’'t 2003itifey Daum v.
Auburn Mem. Hosp198 A.D.2d 899, 899 ([4th Ded'1(1993)). A vocational rehabilitation
expert is not qualified “to express an opinion on . . . future medical expendesuture
medical expenses are within the expertise of an ecohdmisonly to the extent that the opinig
supports specific cost assessmei@se 8angio v. N.Y. Power Auth275 A.D.2d 945, 946-47
(4th Dep’t 2000). If an expert’s opinion is not properly founded, damages based on that ¢
are against the weigbf evidence.See Smith309 A.D.2d at 1157.

The record demonstrates that Dr. Reagles and Dr. Stickney, both “vocational
rehabilitation experts,” laidufficientfoundation to offer testimony before the Court. Further
Dr. Reagles, who has the sameldigations as Dr. 8ckney, expressed an opinion as to

Plaintiff's future melical needs. fe testimonig of both life care planners weamrdiable and

pinion

relevant. Therefore, the Court finds that Dr. Stickney’s plan was based on a proper foundation.

H. Whether Plaintiff is entitled to a monetary award that both compensatefim for his
injury suffered along with his pain and suffering

Plaintiff asserts that he is entitled “to recover monetary damages for hignghin
suffering, including loss of enjoyment of life, from the time that he was thjundil his death.”
SeeDkt. No. 143 at 20. Plaintiff argues that in determining the amount of pain and sufferi
“the Court may properly consider the effect of the injuries on [Plaintifippcity to lead a

normal life.” See id.Plaintiff provides the Court with cases for “guidance and assistance”
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involving other plaintiffs that were rendered quadripleg@ee idat 22 Additionally, Plaintiff
provides the Court with other cases that do not involve a quadriplegic plaintiff a5 wektly,
Plaintiff, citing CPLR 4111, contends that New York law regarding damages =qaich
verdictto be itemized.See id.Plaintiff desires that the Court create two awards. First, an gward
for pain and suffering from the date of the injury, November 4, 2004, to the date of the vefdict.
See id. Second, an award for pain and suffering from the daverdict until Plaintiff's life
expectancy’ See id.

Defendant concurs that “a plaintiff is entitled to a sum of money that will justlyearhyl
compensate him for those losses proximately caused by negligence, to restor¢hieiosition
hewould have been in had the wrong not occurrésieeDkt. No. 144 at 24. Defendant “does|
not dispute that [Plaintiff] suffered serious injuries as the result of hisrgusgeNovember 4,
2004.” See idat 2829. Defendant asseftisat awards and judgments for pain and suffering
based on quadriplegia vary from $500,000 to $1,490,8@@ id.Further, Defendant statédsat

the “amount of the award to be made by this Court must reflect a deduction for itiaentotat

15 SeeSaladino v. American Airlinedjos. 11-754(L), 11-907(CON), 11-1330(XAP), 2012 W[
4902633 (2d Cir. Oct. 17, 201@ $15 million dollar award did not deviate materially from
reasonable compensatiosgeBarnhard v. Cybex Intl, Inc55 A.D.3d 1348 (4 Dep’t 2009

(award of $3 million for past pain and suffering and $9 million for future pain and suffesew])
Savillo v. Greenpoint Landing Assad\New York Co. Index 114418/07, 2011 N.Y. Slip Op
31950, 6/6/11) (award of $10 million for past pain and suffering and $25 million for future pain
and suffering)see McMillan v. City of New Yqrklo. 03CV-6049, 08€V-2887, 2008 WL
4287573 (E.D.N.Y. 2008) (award of $4 million for past pain and suffering and $7.5 million|for
future pain and suffering).

8 See Cruz v. Long Island R.R. 22 A.D. 3d 451 (2d Deép2005);Miraglia v. H&L Holding
Corp. 36 A.D. 3d 451°' Dept 2007);Bissell v. Town of Amher$i6 A.D. 3d 1144 (A Dep't
2008) see Ruby v. Budget Rent-A-Car-Co88 A.D. 3d 2571% Dep’t 2005):Okraynets v.
Metro. Transp. Auth555 F. Supp. 2d 420:enudo v. Lederle Lahs# 1134/81, 2010 WL
625223 (N.Y. Sup. Feb. 17, 2010) (Table) (F.N.3), 26 Misc.3d 1225 (Sup. Ct. 2010).

7 As noted Plaintiff's life expectancy, according to Dr. Reagles, is 26 years.
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of 38 U.S.C. § 1151 benefits paid to plaintiff as of the date of judgm&ete’idat 301°
However, Defendant contends that Plaintiff “will have future medical carenmses but not to
the extent claimed by Dr. ReaglesSee id.In sum, Defendant avetisat “[a] comparable awar
range for pain and suffering would be between $500,000 and $1,500,000, less the offset
by 38 U.S.C. § 1151.'See id.

An award of damages for future pain and suffering must be reasonably certain. FU
medical expenses must be established to a reasonable degree of medical cEdaitsy.
determine damages in FTCA actions accordindpéolaw of the state in which the tort occurrg
See Rhards v. United State869 U.S. 1, 11 (1962). Generally, under New York kaw,
plaintiff may recover his loss of earnings, medical expenses, and meahiahysical pain and
suffering. SeeN.Y. Jur.2d Damages 57, at 102-03 (1984).

There is no precise rule for determining pain and suffering, and a triett ¢ faaund by
a standard of reasonableness in light of all the evideBee.Paley v. Brus?1l A.D.2d 758, 758
250 N.Y.S. 2d 356, 357 (1st Dep’t 1964). Courts may award “fair and just compensation
injuries proximately caused by the negligence of the Government's employgeldstein v.
United States9 F. Supp. 2d 175, 188 (E.D.N.Y. 1998). “[P]rior verdicts may guide and
enlighten the cart and, in a sense, may constrain &&nko v. Fondéb3 A.D. 2d 638, 639, 384
N.Y.S. 2d 849, 851 (2d Dep’t 1976) (citation omittezhe also, Corbin v. Grand Union Cdlo.
96 AV. 4626, 1997 WL 739583, *10 (S.D.N.Y. Nov. 26, 1997) (examining New ¥asks to

determine appropriate compensation for past and future pain and suffering).

)

required

ture

d.

for any

When considering future pain and suffering, any award of damages must be rgasopabl

certain. See Furey v. United Stafetb8 F. Supp. 2d 48, 56 (N.D.N.Y. 20@6itation omitted)

'8 Through April 30, 2013, Plaintiff has received $382,617.00 in 38 U.S.C. § 1151 benefits
moving forward, will receive monthly benefits under 38 U.S.C. § 1151 in the amount of $71
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Delang 859 F. Supp. 2d at 5@6itation omitted) Consequences which are contingent,

speculative, or menglpossible are not proper to consideascertaining the damageSee

Strohm v. New York, L.E. and RIR.Co, 96 N.Y. 305, 306 (1884). “Itis not enough . .. eve

that they are likely to so developltl. The reasonable certainty test applies to worsening
conditions. See Streng v. Frank Ibert Brewing C80 A.D. 542, 544 (2d Dep’t 1900).

Section 4111 of the CPLR governs thethés an itemized verdict in a medical
malpractice case

In all actions seeking damages medical . . malpractice . . the court shall
instruct the jury that if the jury finds a verdict awarding damages it shall in its
verdict specify the applicable elements of special and general damages upon
which the award is based and the amount assigned to each element, including but
not limited to medical expenses .loss of earnings, impairment of earning

ability, and pain and suffering. In all such actions, each element shall be further
itemized into amounts intended to compensate for damages to be incurred in the
future. In itemizing amounts intended to compensate for the total amount of
damages for each such item. In itemizing amounts intended to compensate for
future pain and suffering, the jury shall return the total amounts of damages for
future pain and suffering and shall set forth the period of years over which such
amounts are intended to provide compensation. In itemizing amounts intended to
compensate for future economic and pecuniary damages other than in wrongful
death actions, the jury shall set forth as to erh of damage, (i) the annual

amount in current dollars, (ii) the period of years for which such compensation is
applicable and the date of commencement for that item of damage, (iii) the
growth rate applicable for the period of years for the item of damage vared (i
finding of whether the loss or item of damage is permanent.

N.Y.C.P.L.R. §4111
Here, the record is clear that Plaintiff has suffered the following:

1. He has lost the ability to stand, walk, or use his legs.

2. He has very limited use of hishds, and what he has diminishing as time passes.

3. He suffers from daily uncontrollable spasms in which his legs uncontrollably bound
around.

4. He has incontinence of urine requiring multiple selfheterizations daily causing
spillage of urine, periodic urinary tract infections, and repeated soling obtiresland
bedding.
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5. He has bowel incontinence resulting in accidents in which he soils his clothes and
bedding.

6. He has had significant lorgganding decubitus ulcers which he will be at risk foo#ll
his life.

7. He has frequent bouts or episodes of constipation and diarrhea and abdominal pain.

8. He has significant daily physical pain requiring daily pain medicationslpoplagtially
control his pain.

9. The medications he takes affect his ability taa@ntrate and impact his ability to remg
alert.

10.He has loss of sexual function.

11.He has significant psychological issues because of all of his physidailitiesa
Psychological problems include frequent nightmares, constant fear of havirdgtdst
concerning his bladder and his bowel resulting in his being fearful of leaving his hgme,
being fearful of getting fat and not being able to operate his wheelcharflevugh as
the Court knows, he has been unable to eat as any normal person wouldglo, bei
consumed by his disabilities, and ongoing depression.

12.He has lost his independence and must rely on others for many of the most basic peeds.

13.He has difficulty maneuvering his wheelchair even in his own home and is forceal tp d
with accessibility prolems on a daily basis.

14.He has to face the daily multiple issues that a catastrophically injurech gqzeriences
that ablebodied individuals often do not appreciate and ignore.

n

SeeDkt. No. 143at 2122.

Prior similar cases should be a basis for the Court’'s damages é&eadsoldsteird F.
Supp. 2d at 188. As evidenced above, the significant changes to Plaintiff's lifeene aed
real. They are not, in any sense, mere speculation. Unequivédalhyjff's injuries are
permanent, devastating, and catastrophic. The range in New York is normateb&500,00(
and $1,500,000 dollars for a pain and sufferingrdwd hereforethe Courtwill award Plaintiff

$500,000 for past pain and suffering and $1,500,000 for future pain and suffering.

I.  Whether Plaintiff is entitled to an award for future medical-related costs

Plaintiff argues that “there is properly a claim for future mediekdted osts associated
with [his] catastrophic injuries.’'SeeDkt. No. 143 at 28. Plaintiff states that, if the Court welle
to accept Dr. Reagles’ life care plan, then the only remaining determinatitvetisen to follow

Scenario #1 or Scenario #3ee id.Further, Plaintiff asserts that the “calculations done by O

=
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McGowan are supported by the evidence” and “should be adopted by the Court in making an

appropriate award for future mediaalated costs[.]’See id.

Defendant addresses pecuniary damageksidimg “medical expenses, lost earnings, g
the cost of care.’SeeDkt. No. 144 at 24. Defendant asserts that Plaintiff “makes no claimg
lost earnings.”See id. For future medical expenses, Defendant states that Mr. Stickney’s |
contains eleven categories of future care née@ee idat 25. Withregad to thecost of care,
Defendant states that “followp care, therapeutic modalities, wheelchair accessory/mainter
aides for independent function, and potential surgeries/procedures may be cdrmderef
medical care/need to which plaintiff may be eatltto an award” whether or not Veterans
Affairs provides thenf® See id.Defendant argues that all home health aide services (H/HH
are provided by independent contractors, not Department of Veterans AffaiyeegpSee id.
at 26. Defendant contentlgat “any modifications required to make [Plaintiff’'s] home more

wheelchair accessible are covered by the Department of Veterans Affairs’gtafes idat 27.

19Dr. Stickney’s eleven categories inctufll) follow-up care, (2) therapeutic modalities, (3)
mobility needs, (4) wheelchair accessory/maintenance (5) diagnostictewasug) medication
(7) aides for independent function, (8) transportation needs, (9) supply description, (10)
home/facilitycare recommendation, and (11) potential surgeries/procedures. However,
Defendant argues that five of these categories consist of “generic medical ekffaidbs
Veterans Administration already provides free of charge and, therdiordd e strickefrom
Plaintiff's total compensationSeeDkt. No. 144 at 25.

20 Defendant cites what Mr. Stickney’s LCP included: (1) Follgweare- psychologist, one-
time cost $6,336; (2) therapeutic modalities — physical therapy, occupationpltterd health
club membership — annual cost of $962.15; (3) wheelchair accessiotgmaace- backpack
and protective gloves — annual cost of $84.31; (4) aides for independent functésth alert
call button, one-time cost of $55.00, and (5) potential surgeries/procedures tiraenest for
contractual release of $4,383 and anmoats of bowel impaction treatment and miscellaneo
hospitalizations of $1,952.30.

%1 Defendant states that Plaintiff is eligible for a special adaptive lpgsimt of $64,960 to
assist with his adaptive housing needs and, additionally, entitled to $5,600 for bathroom 3
home modifications.
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Further, Defendant states that Plaintiff has “failed to establish with r@alsocertaintyhat he
will remain in his current home.See id.Defendant contends that “any separate award for
housing modifications would not be justifiedSee id.Defendant contends that the Court shquld
use either Scenario #1 or Scenario #2 of Dr. Stickney’s LCP. Present valuerfari®&é1 is
$233,825.See idat 28. Present value for Scenario #2 is $221,%2# id.

As with a pain and suffering award, reasonable certainty applies to futureamedi
expensesSee Askey v. Occidental CheéPorp., 102 A.D. 2d 130, 137 (4Dep't 1984). If a
plaintiff is seeking future medical expenses as an element of consequenagkedahe must
establish with a degree of reasonable medical certainty through experoigsthat he will
incur such expensesee id.; Ivory v. Int'l Bus. Machs. Coy2012 WL 5679778, *3-*4 (N.Y.
Sup. Ct. Broome Cnty. Nov. 15, 2012).

First, the record indicates that the testimony of both Dr. Reagles and RneStigere
given with reasonable certainty, along with the forensic economists wheaahéLCPs.
Second, the Court disagreegh Plaintiff's assertion that the only way to make him whole isjto
disassociate completely and detach from any service that the VA can provide, bsihesal
which he is currently using and are free-of-charge. Third, the Court will BdopteaglesLife
Care Plan (“LCP”), Scenario #2, dated June 28, 2011, which was last revised March 2013.
Therefore, the starig sum for a future medical award is $4,156,537, the amount calculated in

Dr. Reagles’ Scenario #2.

J. Renewal of Plaintiff’s motion to anend thead damnum clause

2 This is the amount before offsetting prior VA benefits, VA services whicfregeofcharge,
and adding the two pain and suffering awards.
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Plaintiff contends that the Court has now had an opportunity “to hear and see varidg
experts testify” and this constitutes new evidence of Plaintiff’'s detéoartnat was not
reasonably foreseeabl&eeDkt. No. 143 at 30. Plaintiff argues that if his primary care
physician could not have predicted his level of deterioration, then certainly ltenatulave
reasonably foreseen iGee idat 31. Thus, Plaintiff contends that the Court “now has saffic
evidence to appreciate how unfair and illogical it would be to not grant the reoietivalmotion
to raise the ad damnum claus&ee id.Plaintiff contends that it is now clear that “the origing
claim for $6,000,000 was grossly inadequat8ee d. Plaintiff argues that the Court “has
discretion to increase the amount of damages requested in the ad damnum clause,reven
motion is made after verdict.See idat 3233.

Plaintiff states that

[t]he bottom line is [he] has already been victimized once by the Government, and

there is simply no logical reason to victimize [him] a second time because of his

lawyer’s inadvertent moderation and his inability to be able to foresee @y m

than his treating physician’s ability to foresee thieife deterioration of [his]

medical condition and the associated increased medileaéd needs and costs

associated with those needs or that the Courts are now approving larger awards

for pain and suffering that in 2006 would have been considered esser
See idat 33.
The Defendant states that the Court previously addressed this arg@aeDkt. No.

144;see Malmberg v. United Staté$o. 5:06€CV-1042 (FIS/TWD), 2012 WL 4953091

(N.D.N.Y. Oct. 15, 2012).

us

whe

When a plaintiff seeks to amehd ad damnuntlause to increase the amount he sought

in his administrative complaint, a court may not substitute the liberal pleading requiseshe
Rule 15 of the Federal Rules of Civil Procedure for the narrower requirements of B)2 ot

O’Rourke v. E. Air Lines, Inc730 F.2d 842, 856 (2d Cir. 1984hrograted on other grounds
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by Salve Regina Coll. v. Russd9 U.S. 225 (1991) (citation omitted). 28 U.S.C. § 2675(h)

provides that

(b) Action under this section shall not be instituted for suny in excess of the

amount of the claim presented to the federal agency, except where the increased

amount is based on newly discovered evidence not reasonably discoverable at the
time of presenting the claim to the federal agency, or upon allegation and proof of
intervening facts, relating to the amount of the claim.

28 U.S.C. § 2675(b).

It is well-established that “ ‘[t]he burden of establishing . . . “newly discovered evidg
or “intervening facts” . . . rests on the claimant plaintiffLdbwry v. United State®958 F. Supp.
704, 710 (D. Mass. 1997) (quotation and other citations omitted). In canvassing the case
determine the meaning of “newly discovered evidence” and “intervening faas$,6Wry court
noted that the general theme was foreseeabfige idat 711. Thus, if the condition was
reasonably foreseeable at the time the plaintiff filed his administrative claicguitewill not
allow him to increase thad damnunclause. See id. Furthermore, courts will only allow an
increase in thad damnuntlause if the plaintiff was reasonably diligent in attempting to
discover those facts that were discoverable before filing his administcdaivn. See id.

In O’'Rourke the Second Circuit stated that

[the FTCA, as a statute wang immunity, must be complied with strictly. . . . If

plaintiff were allowed to amend h&sl damnuntlause based upon the minimal

showing he made in the district court, we would, in effect, be substituting the
liberal pleading requirements of Federal Rofi€Civil Procedure 15 for the

narrower requirements of 8 2675(b). This we may not do.

O’Rourke 730 F.2d at 856.
Here, the Court previously denied Plaintiff’'s motion to amenéthdamnunclause.

See Malmberg v. United Staté#n. 5:06€V-1042 (FIS/TWD), 2012 WL 4953091 (N.D.N.Y.

Oct. 15, 2012). There is no evidence from the record, specifically in reviewing theipbas
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the damages trial, that Plaintiff should be able to change the specific amount géddrea

claims. In fact, there is enough in the record to determine (1) the total amount of the FTC

award; (2) the offset for prior VA benefits, the 8 1151 (or § 351 payments); (3) thefofffse

services that the VA provided free-dfiarge; (4) the offset for those medical services/goods

Dr. Stickney found as “generic” medical services; and (5) enough facts andgeteguide

the Court in determining amounts for past pain and suffering and future pain anichguffer
For the above-stated reasons, the Couriedétaintiff's motion to amend thad

damnunclause.

K. Final Calculation
(1) Baseline starting point is $4,156,537 (Dr. Reagles’ Scenario #2)

(2) The prior VA benefits (“8 1151 benefits”) are subtracted out (“offset”). Fremwdcord,
the starting point is pril 30, 2013. Thus, proceeding forward,
a. 8 months in 2013; therefore, 8 x $7,131 = $57,048
b. 8 months in 2014, therefore, 8 x $7,131 = $57,048
i. Total =$114,096
c. Prior benefits received before April 30, 2013 = $382,617
d. Total =$496,713
i. Therefore, $4,156,537 - $496,713 = $3,659,824

(3) The future medical care / benefits provided by the VA are subtracted out.
$8,320 (psychiatric care)
$43,333.33 (life care planner exaluation)
$471,406 (medications)
$39,520 (dietician/nutritionist)
$41,912 (palliative physicaictivity)
$3,172 (wounds management supplies)
$367,198 (urinary incontinence supplies)
$14,924 (bowel incontinence supplies)
$121,056 (case management supplies)
$67,600 (spinal injury support group)
i. Total=$1,176,191.33
ii. Therefore, $3,659,824 - $1,176,191.33 = $2,483,632.67

T oSs@meooTy

(4) The “generic medical services,” according to Dr. Stickney, are subtradted o
a. $6,336 (followup care- psychologist, onéme cost)
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b. $962.15 (therapeutic modalities — physical therapy, occupational therapy, a
health club membership — annual cost)
c. $84.31 (wheelchair accessory maintenanbackpack and protective gloves
annual cost)
d. $55.00 (aides for independent function — medi alert call buttontimeecost)
$4,383 (potential surgeries/proceduresenetime cost for contractuaklease)
$1,952.30 (potential surgeries/procedures — annual costs of bowel impactio
treatment and miscellaneous hospitalizations)
i. Total = $13,772.76
ii. Therefore, $2,483,632.67 - $13,772.76 = $2,469,859.91

i 0]

(5) The two pain and suffering awards are added
a. Total =$2,000,000$500,000 for past pain and suffering and $1,500,000 for
future pain and suffering)
i. Therefore, $2,469,859.91 + $2,000,000 = $4,468,859.91

(6) Final total =$4,468,859.91

V. CONCLUSION
Accordingly, for the abovstated reasons, the Court her@RDERS that the Clerk of
the Court shall enter judgment in favor of Plaintiff in the total amount of $4,468,859.91 as
forth in this Memorandum-Decision and Order and close this case, and the Court furthe
ORDERS that the Clerk of the Court shall serve a copy of this Memorarideamsion
and Order on the partiesatccordance with the Local Rules.
IT IS SO ORDERED.

Dated: August 21 , 2014
Syracuse, New York

Frcdr:r_'zz J.icul%m. .

Senior United States District Court Judge
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