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 1 (Open Court, 11:10 a.m.) 

 2 THE COURT:  Which order are we hearing the

 3 motions here first?

 4 THE CLERK:  I have Alexander & Catalano first.

 5 THE COURT:  All right.

 6 THE CLERK:  Court now calls James L.

 7 Alexander, Alexander & Catalano, Public Citizen, versus Diana

 8 Maxfield Kearse, et al., it's 07-CV-117, appearan ces for the

 9 record, please.  Appearances for the record.

10 MR. BECK:  My name is Greg Beck, your Honor, I

11 represent the plaintiffs.  I'm here with my co-co unsel Brian

12 Wolfman, and my client James Alexander is also he re at

13 counsel table.

14 THE COURT:  Good morning, thank you,

15 gentlemen.

16 MR. MacRAE:  Your Honor, Patrick MacRae,

17 New York State Attorney General's office for the defendants

18 herein.

19 THE COURT:  Thank you, Mr. MacRae.  Is that

20 why we have so many lawyers here today?  I assume  it is.

21 Anyway, interesting lawsuit.  Let me ask first of  all -- I'm

22 sorry, Mr. Wolfman?

23 MR. BECK:  I'll be arguing today, your Honor.

24 Mr. Beck.

25 THE COURT:  All right, Mr. Beck.  You
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 1 represent both Alexander & Catalano and the Publi c Citizen,

 2 Inc.?

 3 MR. BECK:  That's correct, your Honor, we

 4 represent all the plaintiffs.

 5 THE COURT:  But you're a not-for-profit

 6 organization, is that correct?

 7 MR. BECK:  Public Citizen is a not-for-profit

 8 corporation, that's right.

 9 THE COURT:  All right.  There's not a problem

10 with that?  I've never seen that before where a

11 not-for-profit organization represents individual s as well.

12 MR. BECK:  I don't -- I'm not aware of any

13 problem.  We've certainly, we have a litigation g roup within

14 Public Citizen, we do a fair number of cases in f ederal and

15 state court.

16 THE COURT:  Are you retained by outside people

17 to do work for them as well?

18 MR. BECK:  Yes, definitely, your Honor.  We

19 have -- we're a 10-attorney nonprofit law firm wh ich is part

20 of the Public Citizen umbrella organization.  Pub lic Citizen

21 litigation.

22 THE COURT:  Mr. Alexander, you're a member of

23 this group here, citizen group?

24 MR. ALEXANDER:  No, I'm not a member as yet.

25 THE COURT:  You're not?
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 1 MR. ALEXANDER:  No, but having found out the

 2 good works they do, we do intend to join.

 3 THE COURT:  You may want to join after the

 4 lawsuit because otherwise you may have a problem representing

 5 Mr. Alexander, if he's a member.  For standing pu rposes.

 6 MR. BECK:  Well, your Honor, we're asserting

 7 different bases for standing as for different par ts of the

 8 lawsuit, but we can bring a suit on behalf of our  members in

 9 New York and that's the basis of Public Citizen s tanding in

10 the case, which I think is separate from the stan ding that

11 Alexander & Catalano and James Alexander bring to  the case,

12 which is as individual attorneys who are directly  affected by

13 that.

14 The Supreme Court in Virginia Board of

15 Pharmacy and in subsequent cases has made it clear that the

16 main purpose of the commercial free speech doctri ne is to

17 protect consumers in their ability to access info rmation, and

18 in fact in the Virginia Board of Pharmacy case itself, the

19 plaintiffs were a consumer group, they were consu mer groups,

20 not individual pharmacists and the first holding of the court

21 in that case was that those consumer groups had s tanding to

22 bring an action, a First Amendment action on beha lf of their

23 members in the state.

24 THE COURT:  Well, we're going to jump right

25 into the standing issue then, which is part of yo ur
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 1 cross-motion, Mr. MacRae, and I think it's probab ly

 2 appropriate we deal with your cross-motion before  we discuss

 3 the substance of the motion by the plaintiff here  for

 4 preliminary injunction.  The standing issue that I brought up

 5 and that Mr. Beck is addressing here is somewhat of a

 6 problem.  You've pointed out here in your argumen t that you

 7 do not feel that the organization has standing to

 8 represent -- to take part in this lawsuit.

 9 MR. MacRAE:  That's correct, your Honor.  The

10 fundamental basis for the state's position or for  the

11 defendant's position with regard to the standing issue is

12 that -- I should back up just a moment, your Hono r, and say

13 that in -- I have received counsel's reply to my papers and

14 as one of the exhibits they attached an affidavit  of someone

15 who had indicated that all corporate fees had bee n paid by

16 Public Citizen so having no -- nothing to refute that, I

17 really don't have any basis for arguing further o n that

18 point.

19 However, the entity itself argues that it has

20 standing in this case because of a potential for harm to the

21 organization and yet all it has as a connection t o New York

22 State by its own acknowledgment is the presence o f some

23 members who happen to join an out-of-state organi zation by

24 having paid a certain annual fee to the organizat ion to

25 support its mission which its websites indicate a re largely
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 1 focused on legislative matters and things of that  sort at the

 2 federal level.  The -- there is no indication tha t it has any

 3 presence in New York, it says that it -- that if these, if

 4 this injunction is not granted, that it would hav e a

 5 potential risk of harm in the event that it shoul d seek to

 6 represent some of its members on a pro bono basis  in

 7 New York, but there's no indication that it -- at  least

 8 there's no allegation in the papers that it has o r even has

 9 any intention to actually do so.

10 That being the case, your Honor, it, it's --

11 what they're really relying on then is just simpl y the mere

12 transmission of website information that can be r eceived in

13 New York.  And as the Court is aware, I'm sure, d o a website

14 search and you get, you can get things from juris dictions far

15 removed from wherever you may live.

16 THE COURT:  Well, I don't know what criteria

17 you're referring to, what case would hold that th at's

18 necessary, Mr. MacRae, but I will point out that as the

19 defendants have, or plaintiffs have identified, t here is a

20 leading case here, dealing with standing, associa tion

21 standing, United Food & Commercial Workers, which they cite

22 in their reply papers, and that case is Supreme C ourt 1996,

23 made it clear that an association has standing to  sue on

24 behalf of its members when a member would have st anding, the

25 interests to be protected are germane to the asso ciation's
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 1 purpose, and neither the claim nor the relief req uested

 2 require the participation of its members.  That's  why I was

 3 getting to that point, Mr. Beck, about Mr. Alexan der, whether

 4 he's a member or not.  But you only argue the ass ociation

 5 standing in your papers.

 6 MR. BECK:  That's right, your Honor, we're

 7 solely asserting at least at this point that our standing

 8 comes from our members in New York.

 9 THE COURT:  And that's the criteria they need

10 to meet, Mr. MacRae.

11 MR. MacRAE:  The problem that I see with that,

12 though, your Honor, is that there's no indication  that the

13 members have any interest in this action.  There' s -- there's

14 a representation that merely because there are me mbers in 

15 New York State, that gives them standing.  But in  reality,

16 there's no indication that those members are in a ny fashion

17 affected by or influenced by whatever the outcome  of this

18 case may be.

19 THE COURT:  Well, the papers seem to indicate

20 that they are, there are First Amendment issues a re involved

21 and there are members here in New York State.

22 MR. MacRAE:  Only, however, if Public Citizen

23 were to, were to proceed, were to actually practi ce in

24 New York.  It says that, in its papers, it says i t only is a

25 potential impact in the event that if it should s eek to -- I
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 1 can't think of the word.

 2 THE COURT:  So you're saying that the

 3 interests to be protected are not germane to the

 4 association's purpose, is that what you're saying ?

 5 MR. MacRAE:  That's correct.

 6 THE COURT:  All right.  Mr. Beck, as to that

 7 point?

 8 MR. BECK:  Well, your Honor, as a preliminary

 9 matter I should just point out there's been no ch allenge to

10 the standing of Alexander & Catalano and James Al exander.

11 THE COURT:  That's true.  I'm not addressing

12 their position at this point, talking about the o rganization.

13 MR. BECK:  I just wanted to set that part

14 aside.  And as you correctly identified, your Hon or, the

15 pressing United Food & Commercial Workers does not include

16 any requirement of the sort that the state seeks to impose,

17 that members have some sort of leadership role in  the

18 organization, that's simply not an element of the  test.  And

19 multiple other cases hold that members have stand ing, that

20 organizations have standing on behalf of their me mbers.

21 Another case you could look at is Havens Realty v. Coleman,

22 455 U.S. 363 which holds that an organization may  assert

23 claims on behalf of its members when its members suffer an

24 injury, as a result of the challenged regulation.

25 THE COURT:  Well, Mr. MacRae's attacking one,
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 1 the one criteria they are attacking is whether or  not your

 2 interests is germane to the purpose of the organi zation, you

 3 argue that it is.

 4 MR. BECK:  And as we explain in our brief,

 5 your Honor, Public Citizen is an organization dev oted to free

 6 speech and consumer rights issues.  We've been in volved in

 7 attorney advertising and commercial free speech i ssues since

 8 the Virginia Board of Pharmacy case in 1976 which we, in

 9 which we represented the consumer rights groups i n that case,

10 and we've consistently advocated on behalf of con sumers'

11 rights to receive commercial information that may  be of

12 interest to them.

13 And I just want to make clear that we're not

14 simply, I think the defense is confusing the idea  that Public

15 Citizen is directly impacted by advertising in th e state

16 against with -- with the Public Citizen's interes t in

17 protecting its members' rights to receive informa tion, and

18 we're not just saying that we want to advertise i n the state,

19 we're saying that our members have a right to rec eive

20 advertising from any lawyer and it could be a law yer down the

21 road, not necessarily Alexander & Catalano, not P ublic

22 Citizen, but some other lawyer who needs to distr ibute

23 commercial information to consumers, and that's t he kind of

24 situation that Virginia Board of Pharmacy deals with,

25 which -- in which consumers are actually cut off from
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 1 information that they have interest in and that's  the sole

 2 basis of standing that we're asserting at this po int.

 3 THE COURT:  And I think you summed it up, it's

 4 the need for your consumers, association members,  consumers

 5 to receive information about the availability and  quality of

 6 legal services.

 7 MR. BECK:  That's correct, your Honor.

 8 THE COURT:  Now as to the participation or

 9 need for participation by any member of your asso ciation,

10 your position is there is no need for it?

11 MR. BECK:  No, your Honor, there's no members

12 of the organization who've been involved in the l itigation

13 directly and there will be no need for that.

14 THE COURT:  Let me skip back now, kind of

15 jumped over a couple other points that the defens e

16 cross-motion had brought forward.  Whether or not  there are

17 proper parties involved here.

18 MR. BECK:  Well, your Honor, I think that the

19 defendant's brief pretty much sums up the importa nt role that

20 chief counsels play in the important role process .

21 THE COURT:  Let me just ask Mr. MacRae then,

22 isn't it true, Mr. MacRae, that the chief attorne y may

23 investigate, do investigation of complaints of at torney

24 misconduct, given the fact they're involved with some degree

25 of enforcement and decision making with respect t o the

JODI L. HIBBARD, RPR, CRR, CSR
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 1 enforcement, doesn't that satisfy Ex Parte Young requirement

 2 that they have some connection with the enforceme nt of the

 3 act and be a properly named party?

 4 MR. MacRAE:  Your Honor, the chief counsel

 5 serve only as a functionary of the committees whi ch are

 6 empowered only through the appellate divisions.  The chief

 7 counsel do not investigate except on the receipt of

 8 complaints or information provided to them.  They  do not have

 9 any independent power or authority to act except in the

10 capacity given to them by the committee which rec eives its

11 authority from the appellate divisions.

12 THE COURT:  But they are involved with some

13 enforcement by virtue of their office.

14 MR. MacRAE:  Well, they are, I don't know that

15 that's actually an accurate description of it, yo ur Honor.

16 The committee --

17 THE COURT:  Well, the duties do include

18 initiating investigations.

19 MR. MacRAE:  Yes.

20 THE COURT:  They do include making

21 recommendation concerning whether a complaint pro ceeds to a

22 formal disciplinary proceeding.

23 MR. MacRAE:  Correct.

24 THE COURT:  The duties they have, the officer

25 has, as such, aren't they acting as enforcement o fficers?
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 1 MR. MacRAE:  They, only -- they're only able

 2 to enforce if given that authority to do so by th e committee.

 3 THE COURT:  But that's their job, I understand

 4 that, but their job is to do that.

 5 MR. MacRAE:  Yes.

 6 THE COURT:  Regardless of what source they

 7 have for that authority, whether it be statutory,  whether it

 8 be committee decision, their job is to enforce.

 9 MR. MacRAE:  That's -- well --

10 THE COURT:  Doesn't that satisfy Ex Parte

11 Young?

12 MR. MacRAE:  Well, your Honor, no, I don't

13 believe so, because I think if, we need to step b ack and look

14 at what enforcement is.  To enforce the disciplin ary rules is

15 an act of enforcement rather than just simply the

16 presentation of information from which an enforce ment can be

17 undertaken.  I believe that in the use of the -- of the

18 disciplinary rules, it's the appellate division t hat

19 actually -- that actually enforces.  The counsel will

20 investigate the allegations and they will make

21 recommendations to the committee which then can e ither accept

22 or reject, essentially, accept or reject those

23 recommendations.  If they accept them, then couns el is given

24 the responsibility to move forward and present th e results of

25 their investigation to the appellate division fro m which a --
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 1 the more formal disciplinary process can be -- ca n unfold.

 2 But the counsel have no independent authority to act on their

 3 own, and yet the appellate division and committee  has an

 4 independent responsibility to proceed with enforc ements

 5 regardless of their -- of their chief counsel.

 6 THE COURT:  Mr. Beck, do you wish to reply on

 7 that?

 8 MR. BECK:  Well, your Honor, I think the

 9 defense is just confusing the concepts of enforce ment and

10 adjudication.  For example, if a plaintiff wanted  to enjoin

11 an unconstitutional law, federal law, they would sue the

12 prosecutor, not you, your Honor, the judge, who w ould be

13 ultimately responsible for making the decision.

14 THE COURT:  Isn't it true when a complaint

15 comes in, that the officer would have the authori ty to

16 initiate an investigation?

17 MR. MacRAE:  I'm sorry, your Honor?

18 THE COURT:  Without going before the appellate

19 division, the officer would have the authority to  initiate

20 the investigation, the chief attorney?

21 MR. MacRAE:  Chief attorney would have the

22 authority to undertake an investigation if --

23 THE COURT:  When a complaint comes in, the

24 chief attorney has the authority to undertake an

25 investigation, yes?
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 1 MR. MacRAE:  I believe that it first goes to

 2 the committee for an evaluation to determine whet her or not

 3 there would be a basis to undertake an investigat ion.

 4 THE COURT:  How can they tell if it's a mere

 5 complaint without the investigation?  I think you  may be

 6 misunderstanding the role of the chief attorney t here.  My

 7 understanding is, correct me if I'm wrong, that w hen the

 8 complaints come in, his office initiates investig ations, as

 9 Mr. Beck says, and then you have the result of th at

10 investigation going before the appellate division , am I wrong

11 about that?

12 MR. MacRAE:  Let me just take for just a

13 second, your Honor, I think I just need to -- a l ittle

14 clarification on what -- on a fine point of that.

15 THE COURT:  I thought, in fact I thought you

16 conceded to that in your papers, it was the duty of the chief

17 attorney to initiate investigations.

18 MR. BECK:  Your Honor, I think I understand

19 how the process works if you don't mind if I jump  in.

20 THE COURT:  All right, what's your view of it?

21 MR. BECK:  From my understanding of the

22 regulations, the defendants cite the chief attorn ey is the

23 one that receives the complaints in the first ins tance,

24 initiates an investigation and if the attorney be lieves that

25 there's cause to bring charges, then brings the c harge in
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 1 front of the disciplinary committee and at that p oint

 2 recommends an outcome.  That's how the process --

 3 THE COURT:  That's how I understand it to be.

 4 MR. MacRAE:  That's correct.

 5 THE COURT:  It doesn't go initially to the

 6 appellate division.

 7 MR. MacRAE:  That is correct, your Honor.

 8 THE COURT:  So I think we have satisfaction

 9 notwithstanding your arguments that the Ex Parte Young

10 doctrine does apply, that the criteria has been m et.  So I'm

11 going to deny your motion on that grounds and als o on the

12 standing grounds.

13 Now with respect to right to sue, you suggest,

14 Mr. MacRae, that the Public Citizen is prohibited  by the 

15 New York State Business Law, but I think now that  you've

16 received some reply on that matter, that section of law

17 doesn't, you're referring to 1312(a), does not ap ply, does

18 it?

19 MR. MacRAE:  That's correct, your Honor.

20 THE COURT:  All right.  So we don't have any

21 issue there.

22 And lastly, in your cross-motion, you ask the

23 Court to consider abstaining from deciding the is sue until

24 New York State has had an opportunity to review a nd decide

25 the matter, and I think you're referring to the Burford
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 1 abstention doctrine, are you not?

 2 MR. MacRAE:  Yes, your Honor.

 3 THE COURT:  All right.  And on that, as the

 4 court makes quite clear, is appropriate in cases "involving

 5 complex issues of state law for which the state h as

 6 specialized knowledge and a centralized system fo r judicial

 7 review."  That's not the case here, though, is it ?

 8 MR. MacRAE:  I believe it is, your Honor.  In

 9 this case we have rules of attorney conduct that are

10 extensive and broad, and there is a very thorough  and

11 complete system in place for the application of t hose rules,

12 and it consists, as we've indicated, the initiati ng with

13 the -- or beginning with the investigation, deter mination as

14 to whether anything was done improperly, at that point it can

15 then be, it can be resolved either at the committ ee level, if

16 not at that point, then it would go to the appell ate division

17 and from the appellate division it would go direc tly to the

18 New York State Court of Appeals for final resolut ion.

19 THE COURT:  Well, that may be, but the only

20 issue before this court is the federal claim chal lenging the

21 constitutionality of the rules under the First Am endment.

22 MR. MacRAE:  Yes, and constitutionality is

23 always available as a defense in any of the proce edings

24 before --

25 THE COURT:  But that's the only issue before
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 1 this court, it's not a complex state issue which I need to

 2 defer to the state courts for.

 3 MR. MacRAE:  Well, your Honor, the counsel

 4 quoted in his reply papers the Felmeister case, and although

 5 it did actually support their proposition that th e court

 6 elected not to abstain under the circumstances th at presented

 7 which were essentially the same as what we have h ere where

 8 there are rules that have been asserted and, or r ules that

 9 are being challenged, but there has been no under lying

10 proceeding commenced by the disciplinary committe e, and

11 thereby no way to really assess how the disciplin ary

12 committees or the appellate division would even i nterpret

13 these new rules.  There was a determination in Felmeister

14 that even though they, the Second Circuit, or exc use me, the

15 Third Circuit in that case found that abstention wasn't

16 appropriate, that the case should nonetheless be dismissed on

17 ripeness grounds, and I would suggest to the Cour t that even

18 if abstention wasn't to be considered here, that on the basis

19 of what counsel for the plaintiffs have submitted , that

20 ripeness is clearly an issue to allow the state c ourts to

21 assess its own rules and make a determination as to the

22 constitutionality of them.

23 THE COURT:  Mr. Beck, as to the ripeness

24 issue, is there a ripeness issue here?

25 MR. BECK:  There's not a ripeness issue, your
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 1 Honor.  Felmeister discussed ripeness but in that particular

 2 case the plaintiff had not identified exactly how  his

 3 particular ads would violate the regulations and the court

 4 was concerned about that, and concerned about how  it would

 5 adjudge whether the rules would affect that lawye r if the

 6 lawyer couldn't explain how his ads were affected  by the

 7 rules.

 8 Since Felmeister was decided, there have been

 9 two or three Supreme Court cases that have involv ed similar

10 situations to this, where a professional has soug ht to

11 advertise but because of a regulation, has refrai ned from

12 doing so, forced to refrain from doing so and thu s was able

13 to bring a 1983 claim in federal court.  

14 In particular that happened in the Went For It

15 case and Edenfield case as well.  And you might -- two cases

16 that really discuss this in detail are the Ficker case, which

17 is Fourth Circuit case cited in the briefs, where  the Court

18 specifically addresses the question of what to do  when an

19 attorney sues to enjoin allegedly unconstitutiona l attorney

20 advertising regulations, but hasn't actually been  brought up

21 on disciplinary charges yet.  In that case the co urt held

22 that as long as, this comes from a line of Suprem e Court

23 cases including Steffel v. Thompson, that if the attorney is

24 forced to refrain from engaging in speech that th e attorney

25 otherwise would have engaged in, in that case the n a claim
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 1 will lie, there is standing and the claim is ripe  for

 2 adjudication.  And that --

 3 THE COURT:  What's the cite on that case?

 4 You're supposed to know it off the top of your he ad, come on.

 5 This is just a test, all right, never mind.

 6 MR. BECK:  I have it right here, your Honor.

 7 THE COURT:  Never mind.

 8 MR. BECK:  119 F.3d 1150, and the Schwartz v.

 9 Welch case also I would draw your attention to which is

10 Southern District of Mississippi which is in our briefs as

11 well and that's 890 F.Supp. 565, it discusses the  same issue.

12 There's been innumerable cases where attorneys ha ve brought

13 lawsuits against disciplinary rules.

14 THE COURT:  Is there a way to unwind him or

15 once he's wound up, you got to let it run down?  I've got

16 your point, thank you, and I think you have the l aw on your

17 side on this one without going much deeper than t his.  I

18 don't think the Burford abstention applies here, Mr. MacRae,

19 and I'm going to deny your motion on that grounds  as well.

20 So with respect to your cross-motion, denied

21 on all four grounds, but that brings us back to t he motion

22 for preliminary injunction.  

23 First issue I wish to address with you, I

24 don't know if I stated it or not, but for the rec ord, the

25 plaintiffs had requested the Court to grant a pre liminary
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 1 injunction preventing the enforcement of the sele cted

 2 provisions of the New York Disciplinary Rules of New York's

 3 Code of Professional Responsibility which took pl ace on --

 4 took effect on February 1st, 2007.  

 5 Now generally speaking, the proponent of a

 6 preliminary injunction must establish that it wil l suffer

 7 irreparable harm in the absence of an injunction and either a

 8 likelihood of success on the merits, or a suffici ently

 9 serious question going to the merits to make them  a fair

10 ground for litigation and a balance of hardships tipping

11 towards them.  However, when a proponent challeng es

12 government action taken in the public interest, p ursuant to

13 statutory or regulatory scheme, it has to go a li ttle

14 further; in addition to establishing irreparable harm, it

15 must establish that there is in fact a likelihood  of success

16 on the merits.

17 Now here in this case, we have something

18 additional as well, if the injunction would alter  the status

19 quo rather than maintain it; in other words, if t he

20 injunction is an affirmative direction, mandatory  direction,

21 rather than prohibitory direction, the proponent must show by

22 a clear and substantial basis there is a likeliho od of

23 success on the merits.

24 And gentlemen, I think that's where we are on

25 this case.  You wish to be heard on that?
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 1 MR. BECK:  Yes, your Honor.

 2 THE COURT:  All right, Mr. Beck.

 3 MR. BECK:  Well, as you observe, your Honor,

 4 the key issue in this case is the likelihood of s uccess on

 5 the merits.  And the state seeking to restrict th e

 6 fundamental right of freedom of speech faces a ve ry heavy

 7 burden.  The state in this case has simply failed  to carry

 8 that burden.  In fact the state cannot justify it s

 9 regulations based precisely on the source of the grounds that

10 the Supreme Court has repeated --

11 THE COURT:  Well, before you get to the

12 merits, let's talk about the standard.

13 MR. BECK:  Okay.

14 THE COURT:  That's what we're talking about, I

15 believe the standard, based upon what you're aski ng this

16 court to do here, is going to alter the status qu o, because

17 you already have, you already have the rules in e ffect being

18 applied, and secondly, it is more of a requiremen t that

19 things change and the heightened standard should,  it's more

20 prohibitory than mandatory, wouldn't you say?

21 MR. BECK:  Yes, your Honor, I'm sorry if I

22 misunderstood your initial question, and yes, we believe it's

23 purely prohibitory, it purely seeks to prohibit e nforcement

24 of rules that are already in effect.  We're not a sking for

25 anything to change, simply for the duration of th e
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 1 litigation, the rule should not be enforced, and that relief

 2 is in no way complete and no way requires mandato ry action on

 3 behalf of any government officials.

 4 THE COURT:  Well, one thing, it will alter the

 5 status quo, but even though it's prohibitory rath er than

 6 mandatory, would you have to have complete relief  if I grant

 7 the preliminary injunction, wouldn't it be the sa me as being

 8 successful on the merits?

 9 MR. BECK:  No, your Honor, because the relief

10 would be purely temporary, it would only be relie f for the

11 length of the litigation.

12 THE COURT:  But it would be the relief you're

13 asking for.

14 MR. BECK:  Temporary complete relief, that's

15 right, but the kind of complete relief that's dea lt with in

16 the case, and the line of reasoning that you're t alking about

17 is, for example, if a plaintiff brings a complain t to allow a

18 parade that was prohibited by state officials, th e parade

19 happens, at that point the plaintiff's gotten all  the relief

20 that the plaintiffs, once the case is over, it ne ed not go

21 any further.

22 THE COURT:  Similarly here, the advertising

23 would go forward, once the advertising is out the re, you

24 can't withdraw it, it's done, it's over, out ther e.

25 MR. BECK:  For the duration of the litigation,
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 1 but --

 2 THE COURT:  For whatever ads are able to be

 3 received and to be promoted during that period of  time, yes.

 4 MR. BECK:  But your Honor, I respectfully

 5 would suggest that I just don't think that that c an be

 6 characterized as complete relief because that, I mean that's

 7 a typical situation in a preliminary injunction.

 8 THE COURT:  Until and unless it's changed,

 9 it's complete relief, right?

10 MR. BECK:  Right, and the complete relief

11 looks at, whether what you get in the preliminary  injunction

12 is all you're asking for in the case, that's not all we're

13 asking for, we're also asking for permanent injun ction and

14 declaratory judgment that the rules are unconstit utional.

15 THE COURT:  Mr. MacRae, you want to address

16 that point, whether it's necessary to show it's a  permanent

17 injunction, do they have complete relief?

18 MR. MacRAE:  Your Honor, as you have pointed

19 out, during the period of the preliminary injunct ion would be

20 in effect, plaintiffs would have complete relief that's

21 sought in the complaint.  The harm that would be affected by

22 that is, has occurred on every time that an ad is  put out

23 there, and assuming that there is merely a possib ility of

24 success on the merits, there's an equal possibili ty at least

25 of -- or at least there's -- there is also a poss ibility of,
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 1 that the plaintiffs will not be successful on the  merits.  In

 2 which case during that, if the injunction is then

 3 subsequently denied and the rules are found to be

 4 constitutional, then for the entire period before  that

 5 decision is made, the public has been continue --  has

 6 continued to suffer the insult of the improper ad vertising.

 7 And I should point out, your Honor, that

 8 what's important to keep in mind here is that thi s is not a

 9 ban on advertising, this is a -- this is merely a  restriction

10 in certain forms of advertising.  To the best of my

11 knowledge, I'd have to say, your Honor, first tha t prior to

12 my involvement in this case, I never saw any of t hese ads

13 that we have on CD before the Court.  However --

14 THE COURT:  Mr. Alexander, he hasn't seen any

15 of your ads, you better do a little more research , get a few

16 more stations involved here.

17 MR. MacRAE:  Have to involve public

18 television, your Honor, but on the other hand, si nce then I

19 have seen some of their ads which are still on TV  since

20 the -- since these rules have gone into effect, o bviously

21 they are modified to comply with the new rules.  But the fact

22 is that the plaintiff doesn't stand to suffer in the sense

23 that he's not prevented from -- or they're not pr evented from

24 advertising, they're not prevented from having th eir internet

25 websites up and available to the public, but what  does happen
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 1 if there is an injunction placed, put in place, e ven

 2 preliminarily, is that the public is, continues t hen to be

 3 subject, to be bombarded by the advertising that is the

 4 subject of these new regulations.

 5 THE COURT:  All right.  Well, I'm not sure,

 6 arguably you may have a point on that temporary r elief being

 7 not quite total relief, Mr. Beck, but I think it' s close

 8 enough and I still think there is, you're alterin g the status

 9 quo by granting this injunction, so I do think th e higher

10 standard does apply, and I'm going to use that hi gher

11 standard.

12 Having said that, since I don't think,

13 Mr. MacRae, you've really addressed any of these issues in

14 detail because you focused on your cross-motion m ore than

15 anything else, I think your recommendation that w e have a

16 consolidated trial on the merits for the motion i s a good

17 one.  I think rather than go through this twice, we can have,

18 we can have a trial that will address the needs o f both sides

19 as soon as possible.  So I'm going to apply the h igher

20 standard, irreparable harm, I think both parties realize that

21 First Amendment issues normally meet that standar d, but that

22 there must be a clear and substantial showing of likelihood

23 of success on the merits, all right.

24 Now, for a consolidated trial/hearing, how

25 many days do you think you'll need?  I know you h aven't gone
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 1 through discovery yet, so can you give me an idea ?

 2 MR. BECK:  Your Honor, first just to clarify,

 3 I just want to know if this means that you're den ying our

 4 motion for preliminary injunction.

 5 THE COURT:  I'm reserving on it, I'm going to

 6 consolidate it.

 7 MR. BECK:  As far as plaintiffs are concerned,

 8 your Honor, it's clear to us that the defendants aren't --

 9 don't have any evidence to present and I would, I  would

10 request that your Honor ask defendants if they in tend to

11 present any evidence.  If they do intend to prese nt evidence,

12 then I think it's reasonable to give them some ti me, but I

13 also think that in the meantime, the preliminary injunction

14 should go into effect to protect my clients' Firs t Amendment

15 rights which is an irreparable harm.

16 THE COURT:  I'm sure you do believe that, I

17 have no question you believe that.  The ruling of  the Court

18 is that I'm going to reserve on the motion and co nsolidate it

19 with the trial on the merits pursuant to Rule 65( a)(2) of the

20 Federal Rules of Civil Procedure.  And as you ask ed for in

21 the alternative in your papers, I think it's a go od

22 suggestion.

23 We need to set a date for it, that's why I'm

24 asking how many days it will be.  Mr. MacRae, the re is some

25 discovery you have to provide with respect to the  basis for
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 1 some of these findings when you implemented the a mended

 2 rules, so you'll need to do that.

 3 MR. MacRAE:  Yes, your Honor, and I would also

 4 ask for some discovery from the plaintiffs since they have

 5 alleged specific economic damages as a result of the

 6 imposition of these rules.  So I do believe there  is -- there

 7 is discovery that would be necessary for the tria l of the

 8 matter.

 9 THE COURT:  Well, there's no question about

10 that.  Now, you do have a Rule 16 conference at l east

11 scheduled I believe with Magistrate Judge Lowe, w hen is that

12 scheduled for, is it June?

13 MR. MacRAE:  I believe it is June, your Honor.

14 THE COURT:  16th or something.  I saw it

15 earlier.

16 MR. MacRAE:  I didn't bring it with me so I

17 don't know offhand.

18 THE COURT:  Could probably expedite that if

19 you wish, might be a good idea, contact Magistrat e Judge

20 Lowe.

21 MR. BECK:  We would appreciate that, your

22 Honor, because we would like relief as soon as po ssible.

23 THE COURT:  All right.  Now, if we look to a

24 trial on the merits here, we're talking two or th ree days, I

25 wouldn't think any longer than that, it's nonjury .
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 1 MR. MacRAE:  Yeah.

 2 THE COURT:  Because of injunctive relief.

 3 MR. MacRAE:  I would think two- or three-day

 4 trial, bench trial would be sufficient.

 5 MR. BECK:  I agree, your Honor.

 6 THE COURT:  All right.  Can we find a date?

 7 Our soonest, we looked at this earlier, as I reca ll our

 8 soonest date is going to be in June.

 9 THE CLERK:  June 18th.

10 THE COURT:  June 18th, how does that fit into

11 your schedules?

12 MR. MacRAE:  For trial?

13 THE COURT:  For trial.

14 MR. BECK:  That should be fine, your Honor.

15 THE COURT:  All right.  We'll have to advance

16 this with discovery with Magistrate Judge Lowe so  contact him

17 right away, you contact him right away, advise hi m what's

18 going on.

19 Let me focus you on what I think is important

20 for the trial on the merits.  A lot of it will de pend on your

21 discovery.  And it really needs to focus on the c lear and

22 substantial likelihood of success on the merits, as I said,

23 Mr. MacRae, I don't think the irreparable harm is sue is going

24 to be that difficult for the plaintiffs to overco me.

25 I would suggest that you follow the Central
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 1 Hudson Gas & Electric Corporation criteria, and that is if

 2 the government seeks to regulate speech that is n ot

 3 inherently misleading, although you may suggest t hat it is,

 4 but where it is not inherently misleading or spee ch that has

 5 potential to be presented in either misleading or

 6 nondeceptive manner, the government is required t o, 1, assert

 7 a substantial interest in support of the regulati on; 2,

 8 demonstrate that the restriction directly and mat erially

 9 advances the interest of the government, public i nterest; and

10 3, establish that the restriction is narrowly dra wn,

11 especially the last two bases.  I think we need t o focus on

12 that.  I think in many respects you already have,  but I don't

13 think the defendant has done so as of yet but I t hink that

14 needs to be done.

15 I would also suggest you maybe break this down

16 into different categories because you have differ ent rules

17 here.  Let me suggest this to you.  It may be eas ier for the

18 Court to follow I think for the development in th e course of

19 the trial for us to decide the issues if you brea k it down in

20 these three categories.

21 First, the plaintiffs have challenged rules

22 concerning misleading advertisements.  The amendm ents I think

23 are 22 NYCRR Section 1200.6(c) which prohibits en dorsements

24 and testimonials on matters still pending, portra yals of

25 judges, techniques to obtain attention which lack  relevancy
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 1 to selecting counsel, portrayals of lawyers with

 2 characteristics unrelated to legal competence, an d also the

 3 pop-up advertisements.  That could be one categor y, that area

 4 there.

 5 The second, plaintiffs challenge 30-day

 6 blackout rules for contacting injury or wrongful death

 7 victims, personal injury or wrongful death victim s.  That

 8 could be a different category because I think the y're

 9 different issues involved.

10 Third, the plaintiffs challenge the rules as

11 they apply to lawyers whose primary purpose is no t pecuniary

12 gain, such as the Public Citizen.  I think those are three

13 different categories to be addressed separately, all right?

14 Any questions about this?

15 MR. MacRAE:  No, your Honor.

16 THE COURT:  Okay.

17 MR. BECK:  One moment.

18 THE COURT:  All right.

19 (Pause in Proceedings.) 

20 MR. BECK:  Your Honor, I just wanted to raise

21 one point which is that we suspect that much of t he disputed

22 facts, to the extent there are any in this case, the facts I

23 should say will be able to be resolved through st ipulations

24 and similar methods and we wanted to bring to you r attention

25 the possibility that at some point it might make sense to
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 1 resolve the case on a summary judgment basis rath er than on a

 2 trial basis.

 3 THE COURT:  It may be.  I think I need to have

 4 more discovery, I need to have more information f rom the

 5 defense side here before I can really make any ru lings.

 6 MR. BECK:  All right, thank you, your Honor.

 7 THE COURT:  All right.  So let's look for that

 8 as a trial date.  If it can be resolved short of that, fine,

 9 but I will make sure both of you contact Magistra te Judge

10 Lowe and we'll let him know today that's forthcom ing as soon

11 as he can fit it into his schedule, all right?  T hank you,

12 gentlemen.  Appreciate your arguments.

13 MR. BECK:  Thank you, your Honor.

14 (Court Adjourned, 11:54 a.m.) 
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