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FFor Defendants
Hon. Norman A. Mordue, U.S. District Judge

MEMORANDUM DECISION AND ORDER
INTRODUCTION
The amended complaint (Dkt. No. 18) asserts claims under Title VII of the Civil Rights
Act of 1964, 42 U.S.C. § 2000e, 42 U.S.C. 88 1981 and 1983, the First and Fourteenth
Amendments to the United States Constitution, the New York State Human Rights Law
“NYSHRL"), and the Constitution of the State of New York. The claims stem from plaintiff

Sonia Dotson’s employment in the City of Syracuse Police Department (“SPD”). Defendants

and collateral estoppel; (2) judicial estoppel; and (3) failure to state a claim. Plaintiff oppos

D
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defendants’ motion and cross-moves (Dkt. No. 28) to file a second amended complaint.
Defendants oppose (Dkt. No. 31) plaintiff’'s cross-motion.

(1. BACKGROUND

Community Service Officer (“CSQO”) in the City of Syracuse Police Department (“SFE2%.

Dotson v. City of Syracuse; The City of Syracuse Police Department; Former Chief of Polic

1%

Dennis Duval; Sgt. Timothy Gay; Mark Kardle; Patrick Harrington; Michael Rathbui®:04-
CV- 1388 (NAM/ATB) (“Dotson I”). In Dotson I, plaintiff, who is Hispanic, alleged that the
City of Syracuse and the individual defendants discriminated against her based on her gengler
and national origin by assigning her “road duty” and treating her more harshly than her white

male colleagues for minor infractions, in violation of Title VII, the Equal Protection Clause of

move (Dkt. No. 25) to dismiss the amended complaint on the following grounds: (1) res judicata

This is the second action plaintiff has filed in this Court concerning her employment @s a



the Fourteenth Amendment, and NYSHRL.

Plaintiff also alleged that defendants subjected her to a hostile work environment, in
violation of Title VIl and the NYSHRL. Specdally, plaintiff alleged that defendants watched
pornographic movies, looked at pornographic magazines, made sexual and derogatory con
about women, treated women poorly and subjected women to excessive scrutiny.

Plaintiff alleged that defendants retaliated against her in violation of Title VII, § 1981

Zand the First Amendment for complaining about gender and national origin discrimination a

defendants retaliated against her by: subjecting her to heightened criticism of her performa

foad duty; and instigating a criminal prosecution of her regarding an incident that occurred
j>October 2006 at JC Penney and reporting it to intextfairs, in violation of Title VII, 42 U.S.C.
§ 1981, and the NYSHRL.

Plaintiff alleged that the City of Syrasel had an official policy or custom of
discrimination and retaliation and that Dennis Outlee former SPD Chief of Police was liable
because he had “final policymaking authority”. Based on those allegations, plaintiff asserte
that the City of Syracuse and former chief of police could be held liable under 88 1981 and
for the discrimination and retaliation she suffered.

At the summary judgment stage, the Court denied summary judgment on the claim \

workplace by requisitioning and listening to recordings of her telephone conversations, in

violation of Title VII. The Court also denied summary judgment on the claim that defendant

ments
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well as for complaining about pornography in the workplace. Specifically, plaintiff alleged that

nce,

reprimanding and disciplining her; eavesdropping on her telephone conversations; assigning her

1983

hich

alleged that the City of Syracuse retaliated against her for complaining about pornography In the
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Gay and McCardle retaliated against her for complaining about pornography in the workpla

Fequisitioning and listening to recordings of her telephone conversations, in violation of the

Dotson v. City of Syracushlo. 5:04-CV-1388, 2009 WL 2176127 (N.D.N.Y. Jul. 21, 2009).
On February 12, 2010, after a five-day trial, the jury found in plaintiff's favor on the
retaliation claim. Thejury awarded plaintiff $175,000.00 in compensatory damages against 1
City of Syracuse; $125,000.00 in compensatory damages against defendant Timothy Gay;
$150,000.00 in compensatory damages against Mark McArdle.

Post trial, defendants filed a motion for remittitur. The Court granted defendants’ mg

pf $50,000 it would hold a new trial on the issue of compensatory damageson v. City of
SyracuseNo. 5:04-CV-1388, 2011 WL 817499 (N.D.N.Y. Mar. 2, 2011). Plaintiff objected tq
the proposed remittitur and elected to “proceed on a new trial on damages.”
The second trial began on November 15, 2011. On November 16, 2011, the jury am

plaintiff $225,000 in compensatory damages. Defendants filed post trial motions and again

ZDotson v. City of Syracusho. 5:04-CV-1388, 2012 WL 4491095 (N.D.N.Y. Sep. 28, 2012).
Dotson | is pending before the Second Circuit.

On or about March 20, 2011, plaintiff filed the instant action in the Supreme Court of
State of New York, County of Onondaga. Orabout May 20, 2011, plaintiff served defendant
with a summons and complaint. On June 3, 2011, defendants removed the action pursuan

U.S.C. 88 1331 and 1441, on the ground that this Court has original jurisdiction because th

requested remittitur. The Court denied those motions on the ground that they were untimely.

Ce by

NYSHRL and § 1981. The Court granted summary judgment to defendants on all other clajms.
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and advised plaintiff that unless she accepted an award of compensatory damages in the ammount
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claims arise under Title VIl and the United States Constitution. On April 20, 2012, plaintiff f
an amended complaint adding defendant Trudell.
[11.  AMENDED COMPLAINT

A. Facts

Plaintiff asserts that three events, all of which occurred after the filing of Dotson I, fof
the basis for the instant action.

1 November 2008 - Suspension for Insubordination
The amended complaint (Dkt. No. 18) alleges the following:

44. Plaintiff's direct supervisor w&ergeant Naylor. Sergeant Kleist shared
an office with Sergeant Naylor. Sergeant Klavas the officer in charge of parking
enforcement and supervised the pagkicheckers. Defendant Sweeny was the
commanding officer in Plaintiff's office nd together with Naylor was responsible
for enforcing employee parking regulations around the Public Safety Building.

45. On or about November 19, 2008, Ridi complained to her direct
supervisor, Sergeant Patrick Naylor that employees of the Department were being
allowed to park illegally around the PubSafety Building and that it was unfair to
her and other employees who paid for costly parking a distance away from the
building in accordance with Department policy.

45. Sergeant Naylor became dismissavel stated he would not speak to
Plaintiff about it. Defendant Kleist thenterjected himself into the conversation,
berated and began to yell at Plaintiff, tedjiner they "don't want to hear it anymore"
and she should go sit down and to go btacker desk. Plaintiff objected to his
treatment of her and his interferencegrifreturned to her desk and sat down.
Defendant Kleist and Naylor then had a meeting and later caused disciplinary
charges of insubordination to be issuediasgt Plaintiff. White male employees are
not subjected to such charges for such complaints to or exchanges with superiors.

47. Female and minority officers are not treated as valued for their
professional skill in the Department aneéithcomplaints have traditionally been
ignored or not taken seriously. Such attitude promotes an environment that gives

The Court sets forth the amended complaint as it appears in the record, without not
correcting errors.
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license to white male employees like Defemidsleist to engage in the demeaning
and wrongful acts against Plaintiff with punity. This disparate treatment subjects
Plaintiff to unequal terms, conditions and privileges of employment due to her sex
and national origin.

48. On or about November 21, 2008, Plaintiff was informed by Defendant
Sweeny that she had been written up fostibordination" and that she was facing
a five day suspension without pay.

49. On November 24, 2008, Plaintiff aimel Union representatives met with
Defendant Culeton ostensibly to defend against the charges. Defendant Culeton
refused to listen to Plaintiff and told her that the suspension would stand.

50. Defendant Culeton handed Plaintiff a suspension notice and discipline
report. The discipline was initiated by Defendant Kleist on November 19, 2008;
Defendant Sweeny signed the disciplingeam the same day and recommended that
Plaintiff be terminated from empyment. On November 20, 2008, Defendant
Barrette also signed the discipline report and recommended that Plaintiff be
suspended for five days without pay. On November 21, 2008, Defendant Heenan
signed the discipline report and also meoeended a five day suspension. That day,
Defendant Miguel signed the disciplingpogt and approved a five day suspension
without pay.

51. Plaintiff was not insubordinate atiterefore the basis of her discipline
was fraudulent and a pretext for discrimination and/or retaliation for Plaintiff's
complaints and her association with OffiGalverase. In addition to being baseless,
Defendants routinely tolerate aggressive behavior and course language by white male
employees. Further, the aforementioned discipline was an unduly harsh penalty as
other employees who engage in serious offenses are neither disciplined at all or
given lesser penalty. Upon information dwedief, white male officers who engage
in repeated acts of misconduct, including, domestic violence; DWI; sexual
misconduct; viewing of pornography on dutyenacing; reckless endangerment
and/or threatened self-harm, were notigigred at all or were not subjected to nor
recommended for as harsh a penalty as Plaintiff.

52. Upon information and belief, Defendants' aforementioned conduct and
discipline was also motivated in part byiatent to retaliate against her for having
a personal and professional relationship Withcer Calverase who also complained
of a hostile work environment. Defendamtstions subjected Plaintiff to discord in
her peer relationship. Ranking and superior officers have a history in the SPD of
creating conflict amongst female and minority officers. Female and minority officers,
especially those who complain of discriminatory treatment, have been called
derogatory names such as "bitch”, "brgdtuckin broad", "slut”", "whore", "cunt",
"941" (police lingo for an emotionally distbed person), and "941 bitch" by officers

6




(on-duty) and have had their work performa denigrated and interfered with. For
example, Defendant Sweeny has prohibited female police officers from working
together on patrol, stating "The broads canitk together . . . They'll just be calling

for back up all the time . . ."

53. Defendant Kleist in the presenc®tintiff, mocked a mayoral candidate
who called for the hiring of more minoripolice officers in the City of Syracuse,
stating "How are you going to hire themevhthey are all drug dealers? !". Despite
Plaintiff's complaint to Captain Galvin bfternal Affairs regarding said statement,
no investigation was done or corrective action taken.

2. January 2009 - Appeal of Dismissal of Violation Offense

54. On or about January 14, 2009, Riffiand her husband moved to amend
their Complaint in the case regarding another matter: Dotson v. J.C. Penney, et al.,
Onondaga County Supreme Court, Index RD07-7035 to add claims of retaliation
and discrimination against Syracuse and Déént Miguel for their role in the arrest
and prosecution of Plaintiff in 2006 in Syracuse City Court.

55.The referenced charges were subsequently dismissed by Syracuse City
Court in November, 2007, a confirming written decision/order issued January 10,
2008, and a notice of appeal was filed on or about January 17, 2008, but on
information and belief, no further steps were taken to perfect said appeal.

56. Plaintiffs motion and proposed amended complaint alleged that
Defendants City of Syracuse and Miguel discriminated against her and her husband
on the basis of national origin and race.

57. Upon information and belief, upaairning of the proposed amendment,
Defendant Miguel had approached the Ongadaounty District Attorney's Office
and complained to them that they had not successfully prosecuted Plaintiff or
appealed the dismissal of Plaintiff's violation offense.

58. Immediately thereafter, the Onond&yaunty District Attorney's Office
suddenly made steps in an attempt to pedacppeal of the dismissal of Plaintiff
Sonia Dotson's violation offense.

3. February 2012 - Suspension for Insubordination

59. Plaintiff came under the supervision of Defendant Trudell on or about
February or March 2010. Defendant Trudell is openly hostile to Plaintiff and has
given Plaintiff cold and icy stares and ardirily will not speak with Plaintiff or even
acknowledge her presence. His adverse tredtofdlaintiff is completely without
provocation as she has always treated her superiors with the upmost respect.
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60. On February 13, 2012, Plaintiff complained to Defendant Trudell about
the disrespectful manner in which he speak®er in the presence of other superiors
and co-workers. Instead of acknowledgingi/tiff's complaint, Defendant Trudell
falsely accused Plaintiff of "texting” dug a staff meeting held earlier that day.

61. On or about February 15, 2012, Ridi was summoned to Defendant
Culeton's office for a "pre-disciplinary he@zg". While Plaintiff was provided a letter
from Defendant Culeton which identified theées and regulations that she allegedly
violated, Plaintiff still to this date has not been advised of what she allegedly did
wrong. Despite demand, Defendants have refissgidclose the basis of the charges.
Plaintiff was suspended for five daysthout pay by Defedant Fowler. Upon
information and belief, the discipline was prompted by Defendants Culeton and
Trudell.

62. Defendants were not motivated hyifenate, non-discriminatory reasons
in light of the absence of any basis for the charges and their indifference to
allegations of serious misconduct of whitale employees and those who have not
opposed discrimination.

63. Further, the instant discipline isextension of the retaliatory treatment
Plaintiff has consistently received sinfiest complaining of pornography in the
workplace at the Syracuse Police Departmin point of fact, in March, 2010, by
finding and verdict of a jury, this Court determined that the Syracuse Police
Department has a policy or custom of retaliating against employees who complain
of discrimination.

B. Causes of Action

The first, second, fifth and eighth causesction allege that defendants discriminated
against plaintiff by subjecting her to disparate treatment because of her gender and nationg
prigin, in violation of Title VII, NYSHRL, the Equal Protection Clause of the Fourteenth
Amendment, and § 1981.

The third, fourth, and ninth causes of action allege that defendants retaliated against
plaintiff for opposing discrimination, in viation of Title VII, the NYSHRL, and 8§ 1981.

The fifth cause of action also alleges thatendant City of Syracuse is liable for

violating plaintiff’'s Fourteenth Amendmenghts because it maintained an unlawful custom,
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practice or policy and failed to adequately train its employees regarding “the rights of empid

o be free from hostile work environment, diszination, and/or retaliation.” The seventh caus

that defendant City of Syracuse’s “discriminatory hiring, discipline, lack of promotion,

Zand/or policy, [of] harming the Plaintiff.”

rights by retaliating against her when she exercised her “rights to free speech and associat

The tenth cause of action alleges that defendants have violated Article I, Sections 8
freedom of speech) and 11 (equal protection) of the New York State Constitution.
V. DISCUSSION

A. Standard - Motion to Dismiss- Fed. R. Civ. P. 12(c)

To survive a motion to dismiss pursuant to Fed. R. Civ. P. 12(b)(6) or a motion for
udgment on the pleadings pursuant to Fed. R. Civ. P. 124@pmplaint must plead ‘enough
facts to state a claim to relief that is plausible on its fadeubtolo v. City of N.Y514 F.3d
184, 188 (2d Cir. 2008) (quotirBell Atl. Corp. v. Twomb)y650 U.S. 544, 570 (2007)). The
plaintiff “must provide the grounds upon whibls claim rests through factual allegations

sufficient ‘to raise a right to relief above the speculative levédTSI Commc'ns, Inc. v. Shaar

*The standard for analyzing a motion pursuant to Fed. R. Civ. P. 12(c) for judgment
the pleadings is identical to the standard for a motion pursuant to Fed. R. Civ. P. 12(b)(6) tq
dismiss for failure to state a clain@leveland v. Caplaw Enterst48 F.3d 518, 521 (2d Cir.
P006).

112

Police Department is so pervasive and widespread that it has the effect of a custom, practig¢

The sixth cause of action alleges that defendants violated plaintiff's First Amendment

yees

pf action alleges that defendants Miguel, Heenan and Barette were policy making officials and

fetaliation, and disparate treatment of women and minority employees of the City of Syracuse

e
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FFund, Ltd, 493 F.3d 87, 98 (2d Cir. 2007) (quotiBgll, 550 U.S. at 555). The Court must
accept as true all factual allegations in the complaint and draw all reasonable inferences in
plaintiffs’ favor. See ATSI493 F.3d at 98.

B. Res Judicata

“The preclusive effect of a federal-court judgment is determined by federal common
and “is defined by claim preclusion and issuecpusion, which are collectively referred to as
res judicata.’ "Taylor v. Sturge|l553 U.S. 880, 891-92 (2008). Res judicata “bars later
itigation if an earlier decision was (1) a final judgment on the merits, (2) by a court of
competent jurisdiction, (3) in a case involving the same parties or their privies, and (4) invol
the same cause of actioEDP Med. Computer Sys.,Inc. v. United Stad@&§ F.3d 621, 624 (2d
Cir. 2007) (internal quotation marks and alterations omitted).

The application of res judicata is appropriate even when the prior “judgment may ha
been wrong or rested on a legal principle subsequently charkgttfated Dep't Stores v.
Moitie, 452 U.S. 394, 398 (1981). “While claim preclusion bars relitigation of the events
Lnderlying a previous judgment, it does not preclude litigation of events arising after the filir

the complaint that formed the basis of the first lawsuit.... The plaintiff has no continuing

pbligation to file amendments to the complaint to stay abreast of subsequent events; plaintiff

may simply bring a later suit on those later arising clain@ufttis v. Citibank, N.A.226 F.3d
133, 139 (2d Cir. 2000).

Generally, claim preclusion is raised asaffirmative defense. Fed. R. Civ. P. 8(c).
Dismissal under Fed. R. Civ. P. 12(c), howeves dppropriate when a defendant raises claim

preclusion ... and it is clear from the face of the complaint, and matters of which the court m
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fake judicial notice, that the plaintiff's claims are barred as a matter of @@nbpco, Inc. v.
Roll Intern, 231 F.3d 82, 86 (2d Cir. 2000).

1. Claim Preclusion
The parties do not seriously dispute that there was a final judgment on the merits in
Dotson | as the claims were disposed of at the summary judgment stage or by jury trial. Dg
[, as here, involved the City of Syracuse and the chief of police. The legal theories plaintiff
advanced in Dotson | are the same legal theories she advances in this case: discrimination
disparate treatment and retaliation, in violation of Title VII, 42 U.S.C. § 1981, the Equal

Protection Clause of the Fourteenth Amendment, the First Amendment, the NYSHRL, and

plaintiff commenced Dotson I: a five day suspension in November 2008, an attempt to perfg
j>appeal, in January 2009, of a criminal proceeding against plaintiff; and a five day suspensid
February 2012. As discussed below, because the facts of these events were not before thg
n Dotson |, the claims are not precludetke Woods v. Dunlop Tire Corp72 F.2d 36, 39 (2d
Cir. 1992) (“It is this identity of facts surrounding the occurrence which constitutes the caus
action, not the legal theory upon which [the plaintiff] chose to frame her complaint.”).

a. Suspensions
In this case, plaintiff's discrimination claims are premised on her allegation that
defendants disciplined her because of her gender and national origin but did not discipline
Similarly situated white male employees. The factual predicates for these claims are: the
allegedly “fraudulent” November 2008 disciplinary report which led to plaintiff's five-day

suspension; and the February 2012 five-dapsuasion based on charges defendants allegedly
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‘refused to disclose”. Plaintiff also advancetaliation claims from these facts. Specifically,
plaintiff asserts that: defendants imposed the November 2008 suspension in retaliation for |
friendship with Officer Calverase, a female co-worker who had recently filed a complaint of
discrimination with the EEOC; and that the February 2012 suspension “is an extension of tf
Fetaliatory treatment Plaintiff has consistentgeived since first complaining of pornography if
the workplace”.

In Dotson | plaintiff also advanced discrimination and retaliation claims. There,
however, the allegedly discriminatory and retaliatory acts took place between 2002 and 20(
and concerned: pornography in the work plagdtten reprimands; eavesdropping on plaintiff's
felephone conversations; road duty assignments; plaintiff's complaints to the SPD EEO offi
and SPD’s alleged involvement in the Onondagsriat Attorney’s Office’s decision to arrest
>plaintiff for an incident at JC Penney that occurred in October 2006. Here, the challenged
disciplinary actions occurred in November 2008 and February 2012 and were not addresse
Dotson |. Although the claims in both cases arise from the same “nucleus of operative fact
s only to the extent that they stem from plaintiff’'s employment at SPD; they are separate
disciplinary incidents that occurred aftee ttommencement of Dotson | and are factually
distinct. See Berlitz Sch. of Languages of Am., Inc. v. Everest Hel&&.2d 211, 215 (2d Cir.
1980) (“[W]hatever legal theory is advanced, when the factual predicate upon which claims
based are substantially identical, the claims are deemed to be duplicative for purposes of r¢
udicata.”). Thus, plaintiff is not precluded from litigating these claims.

b. Appeal of Criminal Action

According to the amended complaint, on January 14, 2009, plaintiff and her husbang
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moved to amend their complaint in Dotson v. JC Penney, which was pending in state court
add claims of retaliation and discrimination against Syracuse and Defendant Miguel for thei
n the arrest and prosecution of Plaintiff in 200&yracuse City Court.” Plaintiff alleges that in
Fetaliation for her filing of this motion, defendant Miguel “approached the Onondaga County
District Attorney’s Office and complained to them that they had not successfully prosecuted
Plaintiff or appealed the dismissal of Plaintiffi®lation offense.” “Immediately thereafter, the
_t - District Attorney’s Office suddenly made steps in an attempt to perfect an appeal . . . whi

required Plaintiff to retain counsel and resparakting Plaintiff counsel fees and expenses.”

n 2007, of criminal proceedings against pléin There were no facts before the Court
concerning defendants’ alleged attempt, in January 2009, to perfect the appeal of the dismi
>the criminal proceedings against plaintiffhus, plaintiff is not precluded from litigating this
Claim.

C. Municipal Liability

defendant City of Syracuse is liable for violating plaintiff's rights because it maintained an
Lnlawful custom, practice or policy and failed to adequately train its employees regarding “t
Fights of employees to be free from hostile werkwvironment, discrimination, and/or retaliation.

The seventh cause of action contains similar allegations against alleged policymakers.

the City of Syracuse on this claim, as well as her claim pursuant to § 1981. Here, the amern

complaint advances no new facts. In her opposition to defendants’ argument that this clain
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Plaintiff brings the fifth and seventh cass® action pursuant to § 1983 and alleges that
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In Dotson I, the Court only reviewed whether the defendants had a hand in the initiafion,
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In Dotson |, the Court found no issue of material fact and granted summary judgment to
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barred by res judicata, plaintiff asserts thaDotson | “the Court made a [sic] clearly erroneous
fact finding” when it granted summary judgment to the City of Syracuse on this claim. Res
udicata, however “protects wrong decisions as fully as right orfasatton Estates Corp. v.
City of N.Y, 681 F.2d 150, 158 (2d Cir. 1982). Thus, this claim is precluded.
d. First Amendment

In this case, plaintiff alleges that she “was not insubordinate and therefore the basis
discipline [and suspension in November 2008] was fraudulent and a pretext for discriminati
and/or retaliation for Plaintiff's complainasd her association with Officer [Kimberly]
Calverase.” According to the amended complaint, in July 2008, Calverase filed a charge of
discrimination with the EEOC and served a notice of claim against the Syracuse Police
Department and members of the Syracuse Poligaib®aent. In Dotson I, plaintiff claimed that
the statements she made in her EEOC complaint constituted protected speech and that def
Fetaliated against her by subjecting her to heightened criticism of her performance,
pavesdropping on her telephone conversations, assigning her disproportionate amounts of
duty, and arresting her for the incident at JC Penney. Since the factual predicates upon wh
plaintiff's First Amendment claims are based afféedent, the Court finds that plaintiff's present
F-irst Amendment claim is not duplicative. Thus, res judicata does not apply.

2. | ssue Preclusion
Defendants claim that the Court should preclude the following issues: “pornography

being viewed at work; Defendants’ alleged invohant in her criminal prosecution; Plaintiff's
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ack of access to promotional opportunities . . . and Plaintiff's damages.”

ssue in the prior proceeding was actually litigated and actually decided, (3) there was [a] fu

hecessary to support a valid and final judgment on the maistéd States v. Hussgih78

put not sufficient. In addition, a court must satigéelf that application of the doctrine is fair.”

Bear, Stearns & Co. v. 1109580 Ontario, .\nt09 F.3d 87, 91 (2d Cir. 2005).

fo 2008, are only to provide background and that she does not intend to pursue these issug
this action. While that may prove to be true on the issues of promotional opportunities and
j>damages, the allegations in the amended complaint indicate that plaintiff intends to press tf
ssues of the criminal prosecution and pornography in this case.

As discussed, plaintiff may proceed with her claim that in January 2009, defendant
Miguel was involved in pursuing an appeal of the criminal action against plaintiff, in retaliati
for her motion to add discrimination and retaliation claims to her state court action. In Dots
plaintiff claimed that defendants initiated the criminal prosecution against her in retaliation fi

her complaints that the SPD subjected her to unlawful discrimination. Finding it was undisy

*Defendant also asserts that any issue regarding “Defendant’s disciplining Plaintiff in
Fetaliation for her complaints against discrimination” should be precluded. As already discu
plaintiff may proceed with her disparateatment, discrimination, and retaliation claims
regarding the November 2008, January 2008, and February 2012 events.

15

Issue preclusion “applies when (1) the issues in both proceedings are identical, (2) the

-.3d 125, 129 (2d Cir. 1999) (internal quotation rsavknitted). “These four factors are required

and fair opportunity to litigate in the prior proceeding, and (4) the issue previously litigated was

Plaintiff has stated in her motion papers that her references to events that occurred prior

sin
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that “all decisions including the decision to issue an arrest warrant rather than an appearance
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ficket were made by the District Attorney’s office not by the SPD” the Court granted defend
summary judgment on this claim. Thus, the issue of the initiation of the criminal proceeding
against plaintiff was actually litigated and deddeBoth parties had a full and fair opportunity
{0 conduct discovery and address this issue, and it was necessary to support a final judgmsg
the merits of her retaliation claim. Accordingly, the Court concludes fairness requires that
preclusive effect be given to the issue of thiation of criminal proceedings against plaintiff.
Preclusion will not impair plaintiff's ability to move forward on her retaliatory appeal claim, it

pnly narrows the issue.

On the issue of pornography, the amended complaint asserts that the February 2012

suspension was “an extension of the retaliatory treatment Plaintiff has consistently received
first complaining of pornography in the workplace at the Syracuse Police Department.” Thy
>plaintiff squarely raised the pornography issue, again. The pornography in the workplace ig
here is identical to the pornography issue in Dotson I. Further, it was litigated exhaustively
Dotson |. Plaintiff and defendants had a fultldair opportunity to litigate this issue at the
summary judgment stage and before a jury. Resolution of this issue was necessary to sup
final and valid judgment on the merits of plaintiff's retaliation claim. The Court is satisfied,
given that the parties litigated this issue through summary judgment and trial, that preclusid
this issue is fair in this instance.

Accordingly, defendants’ motion for issue preclusion is granted with respect to the is
pf the initiation of criminal prosecution and pornography in the workplace. Regarding the is
pf promotional opportunities, defendants’ motionl&nied without prejudice to renewal in the

event that these issues arise in this case.
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C. Judicial Estoppel

exact same damages that she previously olata@nedgment for, by taking a different factual
position in this case.” Defendants point out that in Dotson I, plaintiff took the position that
defendants caused her emotional distress when they requisitioned and listened to recording
her telephone conversations in retaliation for her complaints about pornography. Now,
defendants assert, plaintiff has taken the posthian in fact, her emotional distress was cause
py defendants’ recent discriminatory and retaliatory actions.

For the doctrine of judicial estoppel to apply, “a party's later position must be clearly
nconsistent with its earlier positionNew Hampshire v. Main®32 U.S. 742, 750 (2001)
internal quotation marks omitted). More specificadefendants must show that (1) plaintiffs
j>adopted a factual position “clearly inconsistent with [their] earlier position”; (2) the prior
position was “adopted in some way by the court in the earlier proceeding”; and (3) plaintiffs
would “derive an unfair advantage” against defendants in asserting the inconsistent statem
DeRosa v. Nat'l Envelope Coyp95 F.3d 99, 103 (2d Cir. 2010) (internal quotation marks
pmitted);see also New Hampshjrg32 U.S. at 749 (noting that party may not maintain
‘contrary position” to position taken in prior proceeding if change prejudices party who

‘acquiesced in the [former] position”). The application of judicial estoppel is limited to

DeRosa595 F.3d at 103 (internal quotation marks omitted).
At the heart of defendants’ argument for the application of judicial estoppel is their

concern that plaintiff will recover twice for one injury. Defendants assert that in this case
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plaintiff alleges that they have caused her emotional distress, which is the same allegation
made in Dotson |, and for which she received a jury award of $225,000 in compensatory
damages. Indeed, in both actions, plaintiff named the City of Syracuse and the chief of pol
defendants, advanced the same legal theories, and alleged that the defendants caused he
emotional distress. Thus, defendants’ conecereasonable. Defendants have not, however,
Satisfied their burden of establishing that judicial estoppel is warranted. Without more
Zspecificity the Court has no basis on which twlfthat plaintiff's position on damages is “clearly
nconsistent” with her position in Dotson I. Defendants’ motion for the application of judicia
pstoppel is therefore denied without prejudice.

D. Discrimination Claims

The first, second, fifth and eighth causes dicacallege that defendants subjected her t
>disparate treatment because of her gender and national origin, in violation of Title VII,
NYSHRL, the Equal Protection Clause of the Fourteenth Amendment, and 8 1981.

Title VII makes it unlawful for an employer, inter alia: “to discriminate against any
ndividual because of his race ... in admission to, or employment in, any program establishq
provide apprenticeship or other training.” 45WLC. § 2000e-2(d). To prevail on a Title VII
disparate treatment claim, a plaintiff must ultimately prove that “(1) [s]he is a member of a
protected class; (2) [s]he is competent to perform the job or is performing h[er] duties
satisfactorily; (3) [s]he suffered an adverse employment decision or action; and (4) the deci
pr action occurred under circumstances giving rise to an inference of discrimination based
h[er] membership in the protected clad3dwson v. Bumble & Bumhl898 F.3d 211, 216 (2d

Cir. 2005). At the pleading stage, a plaintifed not establish a prima facie case satisfying th
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required elements of disparate treatment, but safficient facts to “give the defendant fair
hotice of what the ... claim is and the grounds upon which it ré&gKin v. KeyCorp521 F.3d
202, 214 (2d Cir.2008).

In the amended complaint, plaintiff, who is Hispanic, alleges that: she was similarly
Situated to her white male co-workers; that she was suspended for five days in November 2
and again in February 2012; that she was disciplined without cause while her white male cq
Zworkers who “engage[d] in repeated acts of misconduct, including, domestic violence; DWI
sexual misconduct; viewing of pornography on duty; menacing; reckless endangerment ang
threatened self-harm, were not disciplined at all or were not subjected to nor recommended

harsh a penalty as Plaintiff’; and that her gender and national origin was the motivation for

evidence, but to view the amended complaint in the light most favorable to the pl&@etff.

Cohn v. New Paltz Cent. Sch. Dif63 F.Supp.2d 421, 439 (N.D.N.Y. 2005) (holding that the
allegations in the complaint, by themselves, appear to be sufficient to state a “class of one”
protection claim). Accordingly, the Court finds that at this stage, plaintiff has set forth facts
which, if true, may support her claim that she was discriminated against because of her ger

hational origin.

“Discrimination and retaliation claims brought under the NYSHRL, § 1981, and the
Equal Protection Clause of the Fourteenth Amendment are subject to the same analysis as
V1l claims. SeeTorres v. Pisanpl16 F.3d 625, 629 n.1 (2d Cir. 1997) (“claims brought under
New York State's Human Rights Law are atiabfly identical to claims brought under Title
\V11);  Annis v. County of Westchest#86 F.3d 239, 245 (2d Cir. 1998) (the burden shifting
framework ofMcDonnell Douglaspplies to equal protection claimBhilippeaux v. N. Cent.

same manner as a Title VII claim).
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E. Retaliation Claims
To establish a prima facie case of retaliation under Title VII, a plaintiff must show: (|

that she participated in a protected activity, (2) that she suffered an adverse employment a

1)

ction,

and (3) that there was a causal connection between her engaging in the protected activity and the

adverse employment actionGorzynski v. JetBlue Airways Cor96 F.3d 93, 110 (2d Cir.

2010) (citation omitted). At this stage, plaintiff need not establish a prima facie case, but must

honetheless “allege facts that state a plausible retaliation claiackson v. N.Y. State Dep't of
| abor, 709 F.Supp.2d 218, 228 (S.D.N.Y. 2010).
a. November 2008

Plaintiff asserts in the amended complaint that in November 2008, defendants issue
subordination charge and suspended her for five days in retaliation for her friendship and
>association with Officer Calverase, who héed a charge of discrimination with the EEOC in
July 2008.

The protected activity alleged in the amended complaint is plaintiff’s friendship and
association with her co-worker, Calverasfp filed an EEOC complaint in July 2008.
Accepting this allegation as true and drawingedisonable inferences in plaintiff's favor, the

amended complaint could be construed as altethat defendants viewed plaintiff's personal

relationship with Calverase as an expression of support for Calverase, who had filed a fornal

hostile work environment complainBee Sumner v U.S. Postal SeB89 F.2d 203, 209 (2d Cir.
1990) (“In addition to protecting the filing édrmal charges of discrimination” Title VII
protects “expressing support of co-workers who have filed formal charges.”)

Plaintiff alleges that she suffered an adverse employment action when, four to five
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months after Calverase filed her EEOC complaint, defendants charged her with insubordination
and suspended her for five day®ee e.g.Senno v. EImsford Union Free Sch. Di8tl2
-.Supp.2d 454, 474 (S.D.N.Y. 2011) (filing disciplinary charges against and suspending an
employee constituted adverse action). A plaintiff may establish a causal connection through an
nference created by the temporal proximity between the protected activity and adverse act|on.
Monclova v. City of N.YNo. CV-05-3164, 2008 WL 822117, at *7 (E.D.N.Y. Mar. 26, 2008).
_|The Court finds, at this early point in the litigation, that the amended complaint states a playsible
Fetaliation claim.
b. January 2009

On or about January 14, 2009, plaintiff moved to amend the complaint in a state couft
action to add retaliation and discrimination claims against the City of Syracuse and defendgnt
Miguel. According to the amended complaint in this case, upon learning of the proposed
amendment, defendant Miguel complained to the Onondaga County District Attorney’s Offi¢e
that they “had not successfully prosecuted pifior appealed the dismissal of Plaintiff's
violation offense” and that as a result, the District Attorney’s Office attempted to perfect the
appeal. An “adverse action” is any action “that a reasonable employee would have found .|. .
materially adverse, which in this context means it well might have dissuaded a reasonable
worker from making or supporting a charge of discriminatidBurlington N. & Santa Fe Ry.
Co. v. White548 U.S. 53, 68 (2006) (internal quotationd aitations omitted). It is plausible
that defendants’ alleged urging of the district attorney to pursue an appeal of criminal charges
against plaintiff, which had been dismissedwd dissuade a reasonable worker from making a

charge of discrimination. Further, a causal connection may be inferred given the temporal
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proximity between plaintiff's motion to amend her state court complaint to add retaliation an
discrimination claims. Accordingly, defendants’ motion to dismiss plaintiff’'s January 2009
Fetaliation claim is denied.
C. February 2012

Plaintiff alleges that the charge of insubordination and five-day suspension she rece
n February 2012 was baseless and “an extension of the retaliatory treatment Plaintiff has
_ronsistently received since first complaining of pornography in the workplace at the Syracu
Police Department in 2003.” Even assuming that the issue of pornography in the workplag
hot precluded, plaintiff has failed to allefgets showing any plausible causal connection
between her 2003 complaints and subsequent litigation of the claims which arose from thos
events and the February 2012 disciplinary action. Accordingly, defendants’ motion to dism
j>plaintiff’s retaliation claim in connection with the November 2012 disciplinary action is
granted’
F. First Amendment Claims
Plaintiff alleges that she:
was retaliated against for exercising Ragst Amendment rights to free speech and
association. Plaintiff's complaintsldressed widespread wrongdoing and unlawful
conduct of members of the police force and thus concerned a matter of public
interest. Additionally, Plaintiff had a Caitsitional right to associate with her friend

and colleague, Kimberly Calverase and to support her in her complaints of
discrimination.

°Although 1 63 of the proposed second amended complaint includes additional
allegations in connection with the February 2012 disciplinary action, those allegations are
rrelevant to the issue of retaliation.
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Compl. | 81.

The right to intimate association protects an individual's right to enter into an intimate

relationship free from undue intrusion by the stéanitation & Recycling Indus., Inc. v. City of
N.Y, 107 F.3d 985, 996 (2d Cir. 1997) (citiRgberts v. United States Jayce¢88 U.S. 609,
617-18 (1984)). To state an intimate associatlarm, the plaintiff must show that “the
particular relationships at issue ... are generally protected ... under the circumstances alleg
ZPatel v. Searles305 F.3d 130, 136 (2d Cir. 2002). Here, the intimate relationship alleged by
plaintiff is her friendship with Calverase, which does not rise to the level of intimacy
contemplated in this right. The right protects relationships that “attend the creation and
sustenance of a family-marriage, childbirth, the raising and education of children, and
cohabitation with one's relativesRoberts 468 U.S. at 620. The Constitution does not
j>recognize a generalized right of social associatese(Sanitation & Recycling07 F.3d at

096), and courts in the Second Circuit have not accepted intimate association claims baseq
friendships, however clos&ee, e.g., Bates v. Biggé®2 F.Supp.2d 160, 170 (S.D.N.Y. 2002)
aff'd, 56 Fed. Appx. 527 (2d Cir. 2002¢xsial relationship not protectedBerrios v. State Univ.
pf N.Y. at Stony Brook18 F.Supp.2d 409, 418 (E.D.N.Y. 2007) (“Where, as here, the
relationship sought to be protected falls outside the familial arena, it has been held to be nd
similarly protected.”)Dupont v. N.J. State Policdlo. 08 Civ. 10220, 2009 WL 2486052, at *9

S.D.N.Y. Aug.14, 2009) (no clearly established law protected friendship as a form of intimg

association). Accordingly, defendant’s motion to dismiss plaintiff’'s First Amendment freedgm

pf association claim is granted.

Plaintiff also alleges that her “complaints addressed widespread wrongdoing and
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unlawful conduct of members of the police force and thus concerned a matter of public inte
Read broadly, the amended complaint could be construed to allege that plaintiff's attempt t
Amend the complaint in her state court action, to add discrimination and retaliation claims

against her employer, constitutes protected First Amendment activity, and that defendants

action against her. These allegations assert a plausible First Amendment freedom of spee
Zretaliation claim. Accordingly, defendant’s nantito dismiss the freedom of association claim
s granted and defendant’s motion to dismiss the freedom of speech claim is denied.

G. Motion to Amend the Complaint

Plaintiffs move (Dkt. No. 28) to amend the complaint in order to add a claim that
defendants violated plaintiff’s Fourteenth Amendment right to procedural due process of lay
>when they subjected her to disciplinary action in February 2012. The proposed claim allegs
that defendants suspended her without just cause and without disclosing the basis for the
nsubordination charge.

Pursuant to Rule 15, “a party may amend its pleading only with the opposing party's

FFed. R. Civ. P. 15(a)(2). “[J]ustice does not so require”, however, “if amendment would be
futile.” Xiang Li v. Morrisville State College&34 Fed.Appx. 34, 35 (2d Cir. 2011). Defendant
pppose plaintiff’s motion on the ground that amendment would be futile.

To establish a procedural due process claim, plaintiff must show: “(1) the private intg
At stake; (2) the risk of an erroneous deprivation of that interest through the procedures use

the probable value (if any) of alternative procedures; (3) the government's interest, includin
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possible burdens of alternative procedur&gConnor v. Pierson426 F.3d 187, 197 (2d Cir.
P005) (citingMathews v. Eldridge424 U.S. 319, 335 (1976)). “[T]he Constitution mandates
pnly that such process include, at a minimum, notice and the opportunity to respond.”
(O’Connor, 426 F.3d at 198.

The proposed amended complaint alleges that in February 2012, defendants susper
her without providing her with a reason for the disciplinary action. Although the proposed
Zamended complaint states that defendants gave plaintiff a “pre-disciplinary hearing” and “a
L. . which identified the rules and regulations that she allegedly violated” they have “refused

disclose the basis of the charges”. In view of the allegation that defendants never disclose

finds the proposed amended complaint alleges a plausible procedural due process claim.
>Accordingly, plaintiff's motion to file a second amended complaint is granted.
V. CONCLUSION
For the foregoing reasons, it is hereby
ORDERED that defendants’ motion to dismiss (Dkt. No. 25) the municipal liability an
policymaker claims iSRANTED; and it is further
ORDERED defendants’ motion to give preclusive effect (Dkt. No. 25) to the issues ¢
the initiation of the criminal prosecution against plaintiff and pornography is GRANTED; ang
s further

ORDERED that defendants’ motion to dismid3kt. No. 25) plaintiff’'s February 2012
Fetaliation claim iSSRANTED; and it is further

ORDERED that defendants’ motion to disssi (Dkt. No. 25) plaintiff's First
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Amendment freedom of association clainGRANTED; and it is further

ORDERED that defendants’ motion to dismiss (Dkt. No. 25) is other®E8I ED; and
tis further

ORDERED that plaintiff's motion to amend the complaint (Dkt. No. 285RANTED;
and it is further

ORDERED that plaintiff shall file a second amended complaint in conformity with thig
Memorandum Decision and Order within thi80) days of the date of this decision.

IT 1SSO ORDERED.

DATED: March 27, 2013
Syracuse, New York

2 ],

norab e Norman A. Mordue
b District Judge
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