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SCULLIN, Senior Judge

MEMORANDUM -DECISION AND ORDER

l. INTRODUCTION
Plaintiff brings this action alleging various claims against Defendants forrdisation,
assault, false imprisonment, malicious prosecution, gross negligence, and “purposef

nonfeasancé as well as various related stdd®v andconstitutional claims

Plaintiff originally filed hercomplaint on July 1, 2011, the United States District Court fgr

the Northern District of New YorkIin her ComplaintPlaintiff seekscompensatory damages i
an amount to be provet trial, punitive and exemplargamages against each Defendant, cos
of suit, reasonable attorney’s fees pursuant to 42 U.S.C. 8§ 1983 and as otherwise authori
statute or lawthat the Court assume pendent jurisdiction over the ktatelaims,pre- and
post-judgmeninterest as permitted by law, a jury triahd such other relief as the Court may
deem proper

In her ComplaintPlaintiff alleges that Defendant Kovalsky, a court security officer (“CS
of the Town of DeWitt Court targetecherand her sistefor discrimination due ttheirrace
when theyweresitting in the gallery of the Town of DeWitt Courtse. Plaintiff claimsthat
Defendant Kovalsky wrongfully ordered her to exit the courtroom and then usessigrderce
while ejecting her from the courtroom. Plainfiffther assertthat Defendant Puma, another
CSQ assisted Defendant Kovalsky innugiexcessive force to arrest her. Plaimdifhtendghat
Defendants Puma and Kovalsky then conspired with Defendant Brenton White, ancdffieer

Town of DeWitt Police Department, to have Plaintiff falsely charged with multipteesrand

red b

D)

! Throughout her filings, Plaintiff alleges without citation that Defendants KovalskyPuma
are Town of DeWitt police officers.



sent to the Onondaga County Justice Center (“OCJC”). Plass#rtshat she remained in jali
for two weeks, during which time she suffered various constitutional violations. y-inall

Plaintiff contends that

SeeComplaint aff 29.

Based upon these allegations, Plaintiff assedistcauses of action:

(1)

(2)

@)

(4)

(5)
(6)

the Town of Dewitt is legally responsible for the incident, injuries
and damages . . . and that each of the Defendants directly and
proximately caused Plainti#f injuries and damages by reason of
their negligence, intentional acts or conduct, breach of duty,
negligent supervision, management or control, violation of
constitutional rights, or by reason of other personal, vicarious or
imputed negligence, fault, or breach of duty, whether based on
agency, employment, control, whether severally or jointly, or
whether baston any other act or omission.

Defendants infringed and conspired to infringe Plaintiff's Fourth, Eighth, and
Fourteenth Amendment rights to be free from unreasonable searches and s

bizures,

deprivation of liberty without due process of law, cruel and unusual punishment,

false arrest and imprisonment.

Defendants infringed Plaintiff’'s Fourth and Fourteenth Amendment rights to
free fromunreasonable and excessive fofce.

Defendants infringed Plaintiff's Fourth, Eighth, and Fourteenth Amendment
rights to be free from false arrest and imprisonnient.

Defendants infringed Plaintiff's “rights, privileges and immunities” urider

U.S.C. 8§ 1981, 1983, 1985(3), and 1986 as well as the Fourth, Eighth, and
Fourteenth Amendments to a timely court appearance, assignment of couns
opportunity to retain counsel, and proper medical care.

Defendants discriminated against Plainbécause of her race.

Defendants Eugene J. Conway and Town of DeWitt infringed Plaintiff 8t§jg
privileges, and immunities” under 42 U.S.C. § 1983 and the Fourth, Eighth,

be

el or

hnd

Fourteenth Amendments by negligently training police officers, nedlige

% This claim appears to be wholly redamd of portions of Plaintiff's firstlaim.

% This claim also appears to be wholly redamiof portions of Plaintiff's first claim.
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supervising police officers, and disregarding previous allegations of police
brutality.

(7 Defendants violated Plaintiff’s rights under the laws of the State of New York b
committing the following against Plaintiff: assault, false imprisonment, malicious
prosecution, negligence, discrimination, gross negligence, and purposeful
nonfeasance.

(8) Defendant Town of DeWiis liable to Plaintiff for Defendant police officers’
actions pursuant to New York State General Municipal Law § 50-j, and they the
of respondeat superior

Currently before the Court is Defendants’ motion for partial summary judgneehking

dismisal of Plaintiff’'s conspiracyclaim, Plaintiff’'s other claims against DefendaBisenton
White, John and Jane Does 1-10, Conway, and the Town of DeMdtPlaintiff's claims

arising fromhertime at theOCJC

[ll. DISCUSSION

A. Plaintiff's conspiracy claim

1. Standard of review

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, “[tlhe court shall grant
summary judgment if the movant shows that there is no genuine dispute as toexng/ faat
and the movant is entitled to judgment as a matter of law.” Fed. R. Civ. P. 56(a). At the
summary judgment stage, the court's role is to determine “whether thereeethéor a trial-
whether, in other words, there are any genuine factual issues that properly esohmdronly
by a finder of fact because they may reasonably be resolved in favor of eitlgér paderson
v. Liberty Lobby, In¢.477 U.S. 242, 250 (1986). In making this determination, the court myst
view the evidence in the record and draw all reasonable inferences in thedgjlitimorable to
the non-moving partySee Consol. Risk Servs., Inc. v. Auto. Dealers WC Self Ins. Noust

1:06-CV-871, 2010 WL 2735701, *3 (N.D.N.Y. July 9, 2010) (citation omitted).




Summary judgment is appropriate if the party that bears the burden ofptaaf fails
to edablish an essential element of its caSee Celotex Corp. v. Catreff/7 U.S. 317, 322
(1986). Moreover, “the mere existence of some alleged factual dispute betergramties will
not defeat an otherwise properly supported motion for summary judgtnemequirement is
that there be ngenuinessue of material fact.’Anderson477 U.S. at 247-48. Thus,
“[c]lonclusory allegations, conjecture and speculation . . . are insufficient te erganuine

issue of fact.”Kerzer v. Kingly Mfg.156 F.3d 396, 400 (2d Cir. 1998) (citation omitted).

2. Plaintiff's conspiracy claim

There are four elements of a conspirxyiolate civil rights under 8 1985(3%ee

United Bhd. of Carpenters & Joiners of Am., Local 610, AFL-CIO v. St#tU.S. 825, 828-29

(1983). The first element of that claim is simply “a conspira&ek id. A conspiracy need not|
consist of an explicit agreement between the alleged conspirators, but a graunsifallege,
with at least some degree of particularity, overt actekvbiefendants engaged in which were
reasonably related to the promotion of the claimed conspirddydimas v. Roa¢li65 F.3d 137
147 (2d Cir. 1999).

Here, Plaintiff alleges that Defendant Puma joined Defendant Kovalskyestiag her
after DefendanKovalsky hal targeted her for ejection from the courtroom and begun remo
her. She does not allege, however, that Defendant Puma heard Defendant Kovalsky mak
statement, “this is what | have to do to Hispanic people,” a statement shéeeasroccurring
prior to Defendant Puma’s arrival to assist. She does not allege that DefemuanivBuld
have responded differently to the situation if Defendant Kovalsky had beengpgeetimnte

person from the courtroom.

ing
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Plaintiff also alleges that Defendants Kovglsiad Puma agreed with Defendant Whité

to bring charges against Plaintiff. However, Plaintiff does not alleg®tfandant White coulg
have or should have known that these charges were false, as Plaintiff allegasDefeéndant
White could have or should have known that Defendant Kovalsky or Defendant Puma hag
targeted Plaintiff because of her race. Plaintiff has not disputed Deférdams that the
police station is located in a separate wing of the DeWitt Town Hall from the aourttbat
Defendant White was summoned to the courtroom from the police station after thatialerc
between Plaintiff and Defendants Kovalsky and Puma was underway, thatfRiaatalready
in handcuffs in the lobby when Defendant White encountered her, and featiBet White
decided to charge Plaintiff after Defendants Kovalsky and Puma provided satemestts that
Plaintiff had caused a disturbance in the courtroom and resisted arrest.

In summary, Plaintiff has not alleged any explicit or implicit commurocatietween
Defendant Kovalsky and any other person that could suggest an agreemenintonditecr
against Plaintiff. Plaintiff has likewise not alleged that anyone other thamdefeKovalsky
would have acted differently if she were white. Accordingly, the Court gisefendants’
motion forsummary judgmenwith respect to those aspeofsPlaintiff’s first cause of action

that allege a conspiracy to violate her civil rights in violation of 42 U.S.C. § 1985(3).

B. Plaintiff's malicious prosecution claim

Defendants and Plaintiff did not address this issue in their filings, but the Cawits gr
Defendants’ motion fosummary judgment on Plaintiff's malicious prosecution claim for fail
to state a cause of action upon which relief may be granted. Intorstate a claim for the tort
of malicious prosecution under New York State law, a plaintiff must prqt¢ the intiation or

continuation of a criminal proceeding against plaintiff; (2) termination of the @daog in

174
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plaintiff's favor; (3) lack of prbable cause for commencing the proceeding; and (4) actual n
as a motivation for defendant's actiohsMurphy v. Lynn118 F.3d 938, 947 (2d Cir. 1997)
(quotingRussell v. Smit68 F.3d 33, 36 (2d Cir. 1995)iting Broughton v. State87 N.Y.2d
451, 458, 373 N.Y.S.2d 87, 95, 335 N.E.2d 840r.) cert. denied423 U.S. 929, 96 S. Ct. 271
46 L. Ed. 2d 257 (1975)). Here, Plaintiff has not alleged the sedtentknt, that proceedings
were terminated iherfavor. Accordingly, the Court grants Defendant’s motiorstonmary

judgment on Plaintiff's malicious prosecution claim against all Defendants.

C. Plaintiff's claims against Defendant White

A police officer has sufficient probable cause to escape liability fox talest where he
has “knowledge or reasonably trustworthy information of facts and ciramoss that are
sufficient to warrant a person of reasonable caution in the belief that the persarresbed has
committed or is committing a crimé&. Dickersonv. Napolitang 604 F.3d 732, 751 (2d Cir.
2010) (quotation omigd). New York law also provides that a defendant may defeat a claim
malicious prosecution where the defendant had probable cause, taheitkifowledge of facts,
actual or apparent, strong enough to justify a reasonable man in the belief thataveias |
grounds for prosecuting the defendant in the manner complainédRufunsevillev. Zah| 13
F.3d 625, 629 (2d Cir. 1994) (quotation and other citation omitted).

Here, Defendant White clearly had probable cause to arrest and charge Plamtiff
eyewitness, Defendant Kovalsky, reported to Defendant White that Plaintiff sragteid
courtroom proceedings and resisted arrest. Defendant Kovalsky and anotharesgwi
Defendant Puma, signed sworn affidavits alleging that Plaintiff had commatiedsathat
would satisfy all of the elements of the crimes of second degree criminahgansecond

degree obstruction of governmental administration, and resisting arrédenhdBet White

halice

for




completed the Misdemeanor Information charging Plaintiff with the aforéomewct offenses
based upon the two eyewitnesses’ affidavits.

Plaintiff has not alleged any facts to indicate that Defendant White shauéddoubted
the truthfulness of these eyewitness accounts, and thereby believed that neeprabsél
existedfor Plaintiff's arrest of prosecution. Plaintiff has likewise alleged no tadtsdicate that
Defendant Whitéook any other wrongful actionAccordingly, the Court grani3efendants’

motion forsummary judgment on all claims against Defendant White.

D. Plaintiff's claims against Defendants John and Jane Does 1-10
Plaintiff does not oppose Defendants’ motion to dismiss the unnamed péikkessof
from the suit for lack of sufficiently specifidlegations. Accordingly, this @urt dismisses Johi

and Jane Does 10 from Plaintiff’s suit.

E. Plaintiff's supervisory liability claim against Defendant Conway

The Second Circuit has articulatieee theories under which a plaintiff may hold a
supervisory defendant responsible for constitutional violati®ee Colon v. Coughli®8 F.3d
865, 873 (2d Cir. 1995). However, the Court of Appeals has declined to extend that liabilify to

officials where a plaintiff “sets forth no facts in [the plaintiff’'s] own kredge that relate to [th

11%

defendant] . . . nothing that would support a claim that [the defendant] knew or should hayje
known of the events of which [the plaintiffl complaindd. at 873-74.In a case where a

plaintiff sued the Commissioner of the New York Department of Correctionac8s, alleging
failure to supervise correctiongficers at one facility, the court held that “[t]he bare fact that
[Defendant Superintendent] occupies a high position in the New York prison hierarchy is

insufficient to sustain [the plaintiff's] claim.1d. at 874 (citations and footnote omitted).




Here, Plaintiff has failed to allege or argue any reason why Defendanta§ dmew or
should have known about the actions of Defendants Kovalsky and Puma. She has also failed to
allege any supervisory relationship between Defendant Conway and the CSOs or togpvide
authority or argument why the Court should presume that such a relationshig existeuld
have existed. Accordingly, the Cogrants Defendants’ motion for summary judgment as tg

Plaintiff's supervisory liabilityclaim against Defendant Conway.

F. Plaintiff's Monell claim against DefendantTown of DeWitt

Plaintiff is unable to sustainMonell claim against Defendant Town of DeWi:cause
she has not alleged sufficient facts to establish a claim of a discriminatory qotficgctice.
She relies on a theory of deliberate indifference, but her allegations fddresa the second
element of a delibeta indifference claim: that “the situation [in which employees will often {ind
themselves] eithgrresents the employee with a difficult choice of the sort thatitrg or
supervision will makdess difficult or that there is a history of employees mishandlieg th
situation.” Walker v. City of New Yor®74 F.2d 293, 297 (2d Cir. 1992). A “difficult choice”
includes the decision of “[w]hether to use deadly force in apprehending a ftemsipect . . .
because the use of more than the application of cans®ose is required.ld. In other
situations, the proper choice might be clear, but it might become difficult whererttployee
has powerful incentives to make the wrong choidd.”

Here, there is no allegation in Plaintiff's pleadings that CS@samown of DeWitt are
likely to confront difficult choices involving civil rights while they supervisetais in the
courtroom gallery. There is no allegation that the officers in such a situaiidd have to use
anything more than their common sense in deciding whether to remove individualkh &

gallery. There is also no allegation that the training CSOs receive in the Nk tate court




system is so inadequate tiizfendant Town of DeWitt should augment it with additional

training. Furthanore, Plaintiff has not alleged that any powerful incentives exist to make ¢

decisionmaking process in the courtroom more difficult.

Likewise, Plaintiff has not alleged any facts to indicate that there is a histawl of ¢
rights violations among ¢hnamed Defendants or Defendant Town of DeWitt's courtroom.
She has not alleged that Defendants Kovalsky or Puma had ever violated anyanehis
prior to June 22, 2010. The deposition pages she cites do not mention any prior incident
involving the officers, any prior accusation against the officers, or anyguidence of the
officers’ allegedly discriminatory tendency.

Finally, Plaintiff's allegations could be reasonably described as a “single, detached
incident of misconduct by a few non-policy level officers, [which] in no way sugges
deliberate choice by municipal policymakers to turn a blind eye to unconstitutmmaict.”
See Abreu v. City of New YpB857 F. Supp. 2d 357, 361 (E.D.N.Y. 2008)ations omitted)
Accordingly, the Courgrant’s Defedants’ motion for summary judgment asaintiff's claim

for Monell liability againstDefendant Town of DeWitt.

G. Plaintiff's state-law negligence claim against Defendant Conway

Under New York law, the first element of a claim for negligent hiringnteie, or
supervision requires a plaintiff to show “that the tortfeasor and the defendanhwaere
employeeemployer reldonship[.]' See Ehrens v. Lutheran Chur@85 F.3d 232, 235 (2d Cir
2004)(citation omitted) Here, Plaintiff has pled no allegation or argument to indicate that
Defendants Kovalsky or Puma were in an empleyaployee relationship with Defendant
Conway. Plaintiff has not explicitly challenged any of Defendants’ argtsya alegations that|

Defendants Kovalsky and Puma worked directly for the Town Court justices, and notitiee R

SOs’
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Department. Accordingly, the Cowgtants Defendants’ motion for summary judgment as to

Plaintiff's negligence claim against Defendant Conway.

H. Plaintiff's negligence claim againsDefendant Town of DeWitt

Under New York law, the second element of a claim for negligent hiring, retention, for
supervision requires a plaintiff to showhat the employeknew or should have known of the
employees$ prgensity for the conduct which caused the injymyor to the injury's
occurrencg]” Ehrens 385 F.3d at 23fquotation omittedjemphasis added). Here, Plaintiff
has introduced no evidence that Defendant Town of DeWitt knew or should have known that
Defendants Kovalsky or Puma had a propensity for any of the conduct of which Plaintif
complains. Plaintiff argues that her Notice of Claim “informB@fendant Town of DeWitt
about Kovalsky and Puma'’s alleged violations. This notification obviously could not have
happened until after the occurrence of Plaintiff's alleged injuries, whichtfi@shrenstest for
“prior” notice.

Plaintiff's alternative argument on this subject, thatendant Town of DeWit alleged
policy or custom of failure to train its officers caused Plaintiff's constitutiondatiams, is a
matter forMonell liability, which the Court haaddressed in Part Bupra Accoordingly, the
Court grants Defendants’ motion for summary judgment &ditiff’'s negligence claim

againstDefendant Town of DeWitt.

Plaintiff's claims arising from harms Plaintiff allegedly sustained at the OCJC
Plaintiff has affirmed that she decided not to pursue a claim against Onondaga Coginty

and theOCJCbecause her attorney cannot participate in such a lawsuit due to a conflict off

interest, and she has decided not to hire a different attorney. Plaintiff diguBetendants cavr
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be held responsible for the harms she allegedly suffered @Gi€becawse Defendants could
reasonably have foreseen that their unlawful arrest would lead to Plaid&tEntion there for
several days.

1. With regard to Defendant Conway

The Second Circuit has hdluat “foreseeability and causation .are issues generally
and more suitably entrusted to fact finder adjudicatidn[Ljombard v. Boo&Allen & Hamilton,
Inc., 280 F.3d 209, 216 (2d Cir. 2002) (quotation omittddgpwever, a court may rule as a
matter of law on foreseeabilignd causatiowhere the claim restgpon “independent
intervening acts which operate upon but do not flow from the original negligehcklaftin v.
City of New York793 F. Supp. 2d 583, 586 (E.D.N.Y. 2011) @@ugpDerdiarianv. Felix
Contracting Corp.51 N.Y.2d 308, 315, 434 N.Y.S.2d 166, 170, 414 N.E.2d 666, 670 (198

The Second Circuit has also held that therugtieing exercise of judgment by an
independent decision maker breaks the chain of causation between a law enforcEmdantq
and a plaintiff's eventual harm “in the absence of evidence that the police offsted or
pressured the official who coule lexpected to exercise independent judgmenbivnes v. City
of New York176 F.3d 138, 147 (2d Cir. 199@)tations omitted)

Here, Plaintiff has made no allegation to suggest that Defendant Conwayroeanier
of the Police Department knew or should have known thairtiest and charging of Plaintiff
was unlawful or improper. For the reasons listed in Pastfra Defendant Conway’s
employee, Defendant White, had probable cause to arrest and charge Plagdithi#se
statements and sworn affidavits of Defend&usalsky and Puma.

Similarly, Plaintiff has made no allegation to suggest that Defendant Conwaay of

his employees knew or should have known that constitutional violations had occurred, we|

).
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occurring, or would occur at the OCJC. Plaintiff does not dispute Defehdasestionghat the
OCJC ismanaged by members and agents of the Organ@aunty Sheriff’'s Departmenhat an
arraigning judge issued a securing order remanding Plaintiff to th€ Qlaal the DeWitt Police
Department does not have any authority over the treatment a detainee receivé€ icu9Gdy,
that it is the Sheriff's responsibility to transport detainees back to cowatfédure court date,
and thathe DeWitt Police Departmehts never been aware of any informationgesgng that
the OCJQAs not capable of protecting a detainee’s constitutional rights, nor has it ever be
aware of any information suggesting that the Justice Center habitualiyegiaetainees’
constitutional rights.

Accordingly, the Courgrants Defenddr’ motion for summary judgment asRtaintiff's

claims against Cfendant Conway regarding harmisiRtiff allegedly suffered at the OCJC.

2. With regard to Defendants Kovalsky and Puma

A reasonable jurynight find that Defendants Kovalsky and Puma were responsible f
Plaintiff's incarceration at the OCJC ifvitere to findthat these Defendants made false
statements about Plaintiff to Defendant White, thus precipitating Plaintiff'stactearge, and
detenton. As the Second Circuit explainedTliownesthe independent exercise of judgment |
another decision-maker breaks the chain of causation between a defendant andfa plainti
“in the absence of evidence that the police officer misled or prest@redficial who could be

expected to exercise independent judgment.” 176 F.3d dtitdfions omitted)see alsdNVhite

v. Frank 855 F.2d 956, 962 (2d Cir. 1988}4ting thatthe public prosecutor's role in a criminfal

prosecution will not necessarily shield a complagnivitnessrom subsequent civil liability

where the witness's testimonykisowingly and maliciously falseg(titations omitted) Here,

=4
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Plaintiff has alleged that Defendants Kovalsky and Puma made statementsilith&itaee
misled Defendant White and the arraigning juddehis allegation is true, Defendants Kovals
and Puma may be held liable for the fact that Plaintiff was ultimately incaaderat

However, Defendants Kovalsky and Puma cannot be held liable for the unconstitut
conditions that Plaintiff alleges skadured at the OCJC. Where an arresting officer passes
custody of a detainee to a detention facility, the responsibility for subsaquferéseeable harr
to the detainee passes as w8lee Martin 793 F. Supp. 2d at 587-88. This principle applies
whetre the subsequent harm in detention “is not a likely consequence of aldesit'588. Here

Plaintiff alleges that she was subject to several constitutional violations whiledndtoely of

the OCJC. Plaintiff does not allege that these viatatare a “likely consequence” of arrests iIn

the Town of DeWitt or in Onondaga County.

Detention in a corrections facility is a likely consequence of arrest, but uihgbosal
maltreatment within such a féity is not. Accordingly, the Courgrants Déendants’ motion for
summary judgment as laintiff’'s claims against Defendants Kovalsky and Puma regarding

harmssheallegedly suffered after her remand to the OCJC.

3. With regard to Defendant Town of DeWitt

Even if a jury found that Plaintiff's incarceration was the result of a § 198&tiainlthat
Defendants Kovalsky and Puma committed, it could not hold Defendant Town of Dialdét
for such a violation fothereasons set forth in Partibfra. Therebre, the Court grants
Defendants’ motion for summary judgment as to Plaintiff's claims against Ceafemdwn of

DeWitt regarding the harms she allegedly suffered after her remand to tkie OCJ

Ky

onal

=)

the
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J. Plaintiff's remaining state law claims, with the exceptiorof the state law assault
claims against Defendants Kovalsky and Puma

1. Plaintiff's false arrest and false imprisonment claims

There is no private right of action under the New York State Constitution wimeeglies
are available under § 198%ee Krug v. Cnty. of Rennsela®59 F. Supp. 2d 223, 248
(N.D.N.Y. 2008) (quotation omitted). The equal protection provisions in the New York Stg
Constitution are analogous to the United States Constitution’s Equal Protectise.Sae
Hayut v. State Univ. of New Yoi#52 F.3d 733, 754 (2d Cir. 2003) (citiBgown v. State89
N.Y.2d 172, 190, 652 N.Y.S.2d 223, 674 N.E.2d 1129 (1996)iQg that[Article I, section 11
of the New York State Constitution] was intended to afford coverage as broatl @etded
by the Fourteenth Amendmentttee United States Constitutibfcitation omitted). Section
1983’s false arrest and malicious prosecution provisions are also substamigiyrie as the
corresponding New York law provisionSee Boyd v. City of New Yor836 F.3d 72, 75 (2d
Cir. 2003)(citation omitted) In New York, false arrest and false imprisonment are one and
same. See Hershey. Goldstein938 F. Supp. 2d 491, 515 (S.D.N.Y. Apr. 9, 20#&nation
omitted) Therefore, Plaintiff's claims for discrimination, false imprisonment,raalicious
prosecution are sfi€iently encompassed in hgr1983claimsand cannot be the basis of an
independent statiaw claim. Accordingly, the Court grants Defendants’ motion for summary|

judgment with regard to these claims.

2. Plaintiff's gross negligence claim
Gross negligence and deliberate indifference are closely related corseptBoe v.
New York City Dep’t of Soc. Serv849 F.2d 134, 143 (2d Cir. 1981). Although they are not

literally coextensive, because the former is a type of conduct andtéradan state of mind,

15

the



gross negligence creates a strong presumption of deliberate indife&ae id.Deliberate
indifference is the standard by which a municipality’s liability for failureupervise its
employee is determined under § 19&eDoe v. Taylor Indep. Sch. Disil5 F.3d 443, 453
(5th Cir. 1994). Therefore, Plaintiff's claim for gross negligence is aldcmuftly
encompassed imer§ 1983claim and cannot be the basis of an independent kstatetaim.
Accordingly, the Court grants Defendants’ motion for summary judgment withdrégéhis

claim.

3. Plaintiff’'s purposeful nonfeasance claim

—h

Purposeful nonfeasance is not an independent tort but serves as a basis of diahitity,
intentional tort if a defendant owes a plaintiff a digtyact. See86 C.J.S. Torts § 2 (2014);
Bonner v. Coughlin545 F.2d 565, 568-69 (7th Cir. 1976). Therefore, Plaintiff cannot bringlan
independent claim against Defendants for purposeful nonfeasance. Accordinglyuthe C

grants Defendants’ motion feummary judgment with regard to this claim.

4. Negligence

Under New York law, false arrestfalse imprisonment and unconstitutional search (of its
attendant torts, assaalhd battery) are not acts of negligence, [@hglaintiff cannot recover for
them undegener&principles of negligence law.Sarnicola v. Cntyof Westcheste29 F.
Supp. 2d 259, 277 (S.D.N.Y. 2002)tations omitted)see also Delaney City of Albany No.
1:08-cv-788, 2010 WL 4740185, *2 (N.D.N.Y. Nov. 16, 2010) (quotation omittdd)erefore,
Plaintiff cannot bring a statew claim against Defendants for negligence arising from her

allegedly false arrest, imprisonment, and unconstitutional search by DefeKdaatsky, Puma
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and White. Accordingly, the Court grants Defendants’ motiosdonmary judgment with

respect to these claims

5. Summary

Based on the foregoing, the Court grants Defendants’ motion for summary judgne
respect tall of Plaintiff's remaining statéaw claims, with the exception of her assault claims
against Dé&endants Kovalsky, Puma, and the TowrDefWitt.

K. Plaintiff's claims against Defendant Town of DeWittpursuant to New York General

Municipal Law 8§ 50-j

Section 50-j of the New York General Municipal Law provides that a municipality

shall assume the liability to the extent that it shall save harmless[] any

duly appointed police officer of such municipality, authority or agency for

any negligent act or todomplained of, provided such police officer, at the time of thq

negligent act or tort complained of, was acting in the performance of his

duties and within the scope of his employment.

N.Y.Gen. Mun. Lawg 50-j(1) (McKinney 2014).

The New York Criminal Procedure Law defines a “peace officer” as “a persed iis
section 2.10 of [Chapter 1A}” N.Y. Crim. Proc. Law § 1.20(33) (McKinney 2013). Section
2.10 of the cited chapter includes among the people listed as peace officersrijugdiicourt
officers of the unified court systemld. at § 2.10(21)(a). Immediately after defining “peace
officer,” the Criminal Procedure Law goes on to list the twawy types of officials whom the
law defines as “police officers.See idat 88 1.20(34)(a)-(v). No CSOs or other court officia
are listed among the police officerSee id.

Plaintiff argues that Defendants Kovalsky and Puma were police officdes § 50-j.

She argues that “General Municipal Law does not have anything to do with New tétek S

Nt wit

S

17



Criminal Procedure Law. . . . [A] curgoreview of NY General Municipal Law reveals that
there is no definition differentiating peace and police officeBeeDkt. No. 23 at 27 Plaintiff
asserts that 88 50-m and B®f the General Municipal Law use the terms “peace officer” an
“police officer” interchangeably h the language “whether any such officers . .Sée id.

Plaintiff's first cited statute, 8 56 of the General Municipal Law, is a provision
allowing Suffolk County to act on local authority to “provide for the defense of any ctioha
or proceeding brought against a duly appointed police or peace officer, as defirembmlse0
of the criminal procedure law, employed by the county of Suffolk . Seé&N.Y. Gen. Mun.
Law 8 50-m(1). This provision, if it has any application outside of Suffolk county, would
undermine both of Plaintiff's arguments. In the first place, it is a provision of ther&@e
Municipal Law that defers to definitions listed in the Criminal Procedure Uamdicates a
general relationship of language between the two bodliesvpas well as the Municipal Law’s
acknowledgment of sections of the Criminal Procedure Law where peacesodiicepolice
officers are separately defined. Second, this passage indicates that “aoticgeace officers”
are not synonymous. Otherwise, listing them both would be redundant.

Plaintiff's second cited statute, 8 50-n, similarly allows for the provisiooaaf ldefense
for “a duly appointed peace officer, sheriff, under-sheriff or deputy shetiffeotounty of
Nassau. .. ."SeeN.Y. Gen. Mun. Law 8 50-n. Like the preceding section, 8 50-n does not
suggest that peace officers and police officers are synonymous under the Navs 6brk
State.

Here, Defendants Kovalsky and Puma were uniformed CSOs employed by theoNe
State Unifed Court System. Defendants Kovalsky and Puma were not Town of DeWitt po

officers. Given Plaintiff's lack of meritorious claims against any Ded@ts who are or were
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police officers, the Court grants Defendants’ motion for summary judgmentegi to all of
Plaintiff's claims under § 50

Plaintiff's respondeat superiog 1983 claims and assault claims againBefendant

Town of DeWitt

Plaintiff cannot bring a 8 1983aim againsDefendant Town of DeWitbr any other
entity under aespondeat superiaheory. Section 1983 will not support such a claee Polk
Cnty. v. Dodso54 U.S. 312, 325 (198{gitation omitted)

As for Plaintiff’'s assault cause of action, such a claim may be brought aitigeory of
respondeat superiorSee34 A.L.R.2d 372 (Originally published in 1954). However,
respondeat superiaclaims are only valid against the employer of an employee or servant v
commits the alleged tort, not against a party who has engaged an independectocoBiea
Berg v. Parsonsl56 N.Y. 109, 112-13 (1898). New York law allows a court to determine,
matter of law, that a worker was an independent contractor and not an employeétehe
arrangement betwedgtine hiring party] andworker] was so altogether lacking in those marks
which ordinarily characterize the relationship of employer and emplogéegttt worker]must
be deemed, as a matter of law, to have been an independent contidacterMorton 284 N.Y.
167, 173 (1940).

Defendants argue thBefendant Town of BWitt cannot be liable for Defendant
Kovalsky’s and Puma’s alleged assault underdéispondeat superidheory becaustheywere

independent contractors. Defendants cite a decision of the New York Stateafgpelision,

ho

S a

First Department, for the astien that “[tjhe mere retention of general supervisory powers oyer

the acts of the independent contractor will not impose liap]lityWright v. Esplanade Garden$

150 A.D.2d 197, 198 (1st Dep’t 198@jtation omitted)

-4
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In Defendants’ cited case, a plaintiff sued a landowner for personal snjaehe

sustained when the landowner’s contracted security worker struck him gothaart. Seeid.
at 197-98.TheFirst Department reversed the Supreme Court’s grant of summary jantigme
which had been based on a finding that the security service was an independenbcoBeact
id. at198. The court reasoned, citivprton, 284 N.Y. at 172, that where an employer
“assumes control of the details of the worksome part of jtthen. . . the employer may himse
be liable? See id(citation omittedemphasis added). The court noted that the plaintiff hagd

submitted deposition testimony by the operations manager of [the

security service] indicating that [the landowner] actually directed

[the security service] to drive golf carts upon the walkways of its

premises, including the specific location of the accident. This, in

itself, may have created an issue of fact as to whether [the
landowner] exercised control and direction.

Here, Plaintiff has submitted an admission by Defendant Kovalsky that, “I theess
[Town Court] judge is ultimately the supervisoiSeeKovalsky Depo. at 29. She has also
submitted the following deposition testimony of Defendant Puma:
Q. ... And when someone is being disruptive in the courtroom, is
there any specific policy you have to follow in order for you to tell
them to stop, or it's based on your decorum, knowledge and

experience?

A. It's based on the decorum of the judges that we work with, that
they would like to have quiet and attention.

SeePuma Depo. at 48. Plaintiff has also submitted the CSOs’ employment contrabt, whic
includes a section describing the “Scope of ServicBe&uma Contract at 2. This section
provides the followingpecific requirements:

a. Arriving at all scheduled Court dates a minimum of thirty (30)
minutes before the commencement of Court for the purposes of

—h

conducting safety checks in parking lots, bathrooms, entrance and

20



exitways to the facilities where the Coigtocatedand search for
any and all contraband or weapons that may be stored on the

property
b. Operate and sace a magnetometer thettall be positioned éhe
entranceway tethe Courtroom;
c. Search any and all bags and/or boxes that are being brought into
the courtroom and conduct quick wasehrches of persons entering the
courtroom if thesituation iswarranted,;
d. Provide security inside and outside of the ttoom; towit, when
Court is insession, one Officer shall remain in the Courtroom
while the other Officer shatemain stationed at the magnetometer;
e.Upon adjournment of Court, ti@fficer shall conduct the same
safety chek: and/or sweep as was conducted prior to the start of
the scheduled Court date.

See id.

Plaintiff's submissions have created a sufficiently triable issue ofdamtercome the
low barthatMorton established Accodingly, the Court denies Defendants’ motion for
summary judgment regarding Plaintiffespondeat superiarlaim againstDefendant Town of
DeWitt for assaulbut grants the motion to dismiss Plaintiffesspondeat superiarlaim under 8

1983.

V. CONCLUSI ON

Having reviewed the entire file in this matter, the parties’ submissindgha applicable
law, and for the above-stated reasons, the Court hereby

ORDERS thatDefendants’ motion for summary judgmeseeDkt. No. 18,is
GRANTED as to

(1) Plaintiff’ s conspiracy claims under 42 U.S.C. § 1985(3) in the first and fourth ca
of action against aDefendants;

(2) Plaintiff's causes of action againstf@adant White;

(3) Plaintiff's causes of action against Defendants John and Jane Does 1-10;

ISES
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(4) Plaintiff's causes ofction against Defendant Conway;

(5) Plaintiff’'s Monell supervisory claims under 42 U.S.C. § 1983 in the sixth cause ¢
action againsbefendant Town of DeWitt;

(6) Plaintiff's negligence claim in the sixth cause of action ag@e$trdant Town of
DeWitt;

(7) Plaintiff's constitutional claims under 8§ 1983 arising from Plaintiff's incaten at
the OCJC in the fourth cause of action against all Defendants, with the ercaftte claim of
false imprisonment against Defendants Kovalsky and Puma,;

(8) Plaintiff’s state law claims in the seventh cause of action against all Defenddhts
the exception of the assault claims against Defendants Kovalsky, Punthe dravn of
DeWitt;

(9) Plaintiff's claim under New York General Municipal Law 8p@ the eighh cause
of action against Defendant Town of DeWahd

(10) Plaintiff's respondeat superiatlaim arising from the alleged § 1983 violation in t
eighth cause of action against Defendant Town of DeWitt; and the Court further

ORDERS that Defendantsnotion for summary judgment BENIED with regard to

(1) Plaintiff's § 1983 claim of false imprisonment against Defendants Kovatgky a
Puma, and

(2) Plaintiff's statelaw assault claims against Defendants Kovalsky, Puma, and the

of DeWitt; and he Court further

Town
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ORDERS that counsel shall participate in a telephone conferenégoh22, 2015, at
9:30 a.m.to schedule a trial in this matter. The Court will provide counsel with the dial-in

instructions prior to the conference.

IT 1S SO ORDERED

Dated:January28, 2015
Syracuse, New York

Frcdr:r_'zz I.ﬁcul%m. Jr.

Senior United States District Court Judge
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