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SCULLIN, Senior Judge

MEMORANDUM-DECISION AND ORDER
[.INTRODUCTION
Pending before the Coug Defendaris motion for summary judgement pursuanRtde
56 of the Federal Rules of Civil Procedufgee generall{pkt. No. 68. Plaintiffs oppose this

motion. SeeDkt. Nos. 71-75.

[1.BACKGROUND

Defendant provides telecommunications services, including cable televigemet, ano
phone services to the publi&eeDkt. No. 68-2 at § 1. In December 2010, Defendant hired
Plaintiff Jeffrey Sydney and Plaintiff Steven Capousis to serve agorgiSales Representativg
("TSR'). Seeidat 1 18, 19. TSRs were responsible for identifymudtiple dwelling unit

buildings and forming relationships with the owners and managers of the comBeeslat

19 23, 26. TSRs would introduce themselves to staff at the property to disousss that werg

available to the tenant$See idat § 28.Based on this rationship, TSRs would requekttthe
staff tell new tenants to call the TSR to purchase Defelsdsenvices.See idat  29. TSRs ha
to keep in constant communication with staff at the property and would meet with them ei
every week or every other weeBee idat 11 31, 32. TSRs would hand out business cards
brochures that containeldeir contact information and information about Defendase'rvics.
See idat 11 34, 35. Property staff would often include brochures in a new semalttome
package or leave brochures in the buildir@gmmon areasSee idat {9 40, 41.

An additional way TSRs promoted themselves was to hold events at various prope€

See idat 1 43. TSRs would create flyers and work with property staff to promote the &&en
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id. at 9 44. These events were held to make tenants aware of Defenskanices as well as thd
expedited service that the TSRould provide.See idat  45.

After obtaining the TSR contact inforration-- either via property staff or through
property events- tenants would call the TSR directly to set up servigee idat 1 48. TSRs
would try to get customers to sign up for as many services as possible and coesd frec
order over the phoneSee idat 11 50, 51.TSRs cald then provide seliiastallation kits,
schedule a technician to complete the installation, or schedule a time wherRteeul® install
the customes services themselveSee idat 1 53, 54, 55, 57, 59.

Plaintiffs allege that they worked betweerBDhours per weekSee idat {1 61, 64.
The majority of Plaintif§' time was spent in the field, although they often spent the morning
the office. See idat 1 62, 63, 65, 68, 69.

TSRs received formal and informal sales trainiBge idat § 72. TSRs also attended
weekly sales meetiisdo discuss sales tip$See idat § 75. TSRs were expected to reach
minimum performance requirements that included maintaitd@d”rimary Service Unit
("PSU")!sales in a fiscal month.See idat 11 78, 79. Plaintiffs both achievexdisfactory
performance reviews$iowever theywereeachencouraged to knock on more doors within the
complex to improve their overall sales volungee idat 1 at 82, 83Plaintiffs also received
weekly rankings based dhdr sales against other Direct Sales Representatli3R") and
TSRs in the areaSee idat  84.DSRs worked in the same regions and were expected to §
Defendarns services doote-door. SeeDkt. No. 71 at 1 201.

TSRs were paid an annual salarytb,600 on a hiveekly basis.See idat  96. TSRs

were additionally paid commission based on the Territory Sales Reprase@@nmission

sin

ell

! The primary PSUs include the following: cable, phone, and inté3sebkt. No. 682 at{ 13.
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Plan {Commission Pldh). See idat § 88.The plars purpose was to incentivize TSRs to
achieve sales objectiveSee idat § at 89. TSRs received commission based on the "(1) ny
of PSUs sold; (2) monthly recurring revenuBlRR") generated by those PSUs; and (3) the
number of bundle salesSee idat § 91.

Occasionally, TSRs disputed the commission amounts that wereSeeddat  112.
Defendant implemented a dispute process system to consider the potstrtggdahcies See id.
at 1 113. Both Plaintiffs utilized the dispute proceSse idat 1 124, 127.

Defendant terminated Plaintiydney's employment on August 29, 2082e idat

1 145. Plaintiff Sydney admitted to Human Resources thahtteiolated Defendarg cash

mber

handling policy on August 24, 2012, because he failed to turn in customer payments within the

prescribed imeframe. See idat 1 136, 143Defendant terminated Plaintiff Capousis
employment on April 9, 2013See id{ at 158. In late February 2013, Defendaetéived a
complaint that Plaintiff Capousis had written down a customer's social seaumtger and
given it to another customerSee idat { 150. The Human Resourc&epartmenand a Sales
Manager investigated the matter and held a meeting with Plaintiff Capdwdsch he denied

the accusatiobut admitted that he routinely wrote down cuséss' social security numbers.

See idat 11 15353. At that meeting, Plaintiff Capousis produced his work notebook that had

several other custongmpersonal information inside that was weeks &de idat 11 15456.

Based on thesallegationsPlaintiffs bring a collective action to remedy unpaid overti

compensation in violation of the Fair Labor Standards Act of 1938, as amended. ("FISeA").

Dkt. No. 47 at 1 1. Plaintiffs also bring a class action for violations of the New Yadudr ILaw
("NYLL") "as a result of unpaid overtime, unpaid commissions, and breach of closteEenming

from [Defendant's] non-payment of commissionSe£e id.Finally, Plaintiffs sing individual
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claims against Defendant for retaliating against them due to their oppositionitdabda

practicesSee id.

[11. DISCUSSION

A. Standard of review

A court must grant summary judgment "if the movant shows that there is no genuir
dispute as to any material fact and the movant is entitled to judgment as a mattéer eéthvr.
Civ. P. 56(a The movant for summary judgmemtiways bears the initial responsibility of
informing the district court of the basis for its moti@md icentifying which materials
"demonstrate the absence of genuine issues of material @albtex Corp. v. Catretd77 U.S.
317, 323 (1986) A fact is"material if it "might affect the outcome of the suit under the
governing law" and is genuinely in dige "if the evidence is such that a reasonable jury cou
return a verdict for the nonmoving partyAhderson v. Liberty Lobby, In&77 U.S. 242, 248
(1986). If the movant meets this burden, the nonmoving party msest f8rth specific facts
showing a genuine issue for tridl."ld. (quotation omitted)."[l]n ruling on a motion for
summary judgment, the district court is not to weigh the evidence but is inseaedeo view
the evidence in the light most favorable to the party opposing sunjudgryent, to draw all
reasonable inferences in favor of that party, and to eschew credibilityraeséss] Weyant v.
Okst 101 F.3d 845, 854 (2d Cir. 199@)tations omitted) However, the nonmoving party
cannot rely onrhere speculation or conjecture as to the true nature of the facts to overcon;
motion for summary judgmefitKnight v. U.S. Fire Ins. Cp804 F.2d 9, 12 (2d Cir. 1986)

(citing [Quarles v. Gen. Motors Corp/58 F.2d 839, 840 (2d Cir. 198%ef curian)]).
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B. Overtime claimsunder the FL SA and NYLL

Subject to certain exemptions, the FLSA and the NYLL require employers to pay

overtime to employees who work more than 40 hoursnoraweek. See29 U.S.C. § 207(a)(1);

12 N.Y. C.R.R. § 142-2.&fating that[a]n employer shall pay an employee for overtimein
the manner and methods provided in and subject to the exemptions of sections 7 and 13
U.S.C. 20%et seq.the Fair Labor Standards Act of 1938, as amended, . Thére are two
exemptions relevant to the current litigatidfirst, the FLSA exempts&anyemployee employed
.. .in the capacity of outside salesmhh 29 U.S.C. § 213(a)(1). Second, an employee of a
retail or service establishment is similarly exen®ee29 U.S.C. § 207().

"The exemption question" under the FLSA "is a mixed question of law and fgel's
v. Hertz Corp,. 624 F.3d 537, 548 (2d Cir. 201(@)tation omitted) "The question of how the
[employees] spent their working time. is a question of faciThe queson whether their
particular activities excluded them from the overtime benefits of the FLSAusstign of law.
.." Icicle Seafoods, Inc. v. Worthingtofir5 U.S. 709, 714 (1986).

As the Second Circuit statedMartin v. Malcolm Pirnie, Ing 949 F.2d 611 (2d Cir.
1991), however,because the FLSA is a remedidl, s exemptions, such as theutside sales
or retail] exemption claimed in this cgs&re to be narrowly construedld. at 614 (citations
omitted) "To extend an exemption to other than those plainly and unmistakably within its
and spirit is to abuse the interpretative process and to frustrate the annouhetthevpeople.”
A.H. Phillips, Inc., v. Walling324 U.S. 490, 493 (1945). Accordinglgn'employer bears the
burden of proving that its employees fall within an exempted category of the Mettin, 949

F.2d at 614citations omitted).
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As noted, the FLSA overtime requirements do not appntoutside salesperson,
defined as an employee

(1) Whose primary dutis: (i) making sales within the meaning of section 3(k) of

the Act, or(ii) obtaining orders or contracts for services or for the use of fasilitie

for which a consideration will be paid by the client or customer; and

(2) Who is customarily and regularfgngaged away from the emplogeplace or
places of business in performing such primary duty.

29 C.F.R. § 541.500(a)(1D).
According to the regulations|tlhe term'primary duty means the principal, main, major or mgst
important duty that themployee perform$29 C.F.R. 8 541.7d@). The FLSA definethe
word "sal€' to "include[] any sale, exchange, contract to sell, consignment for sale, shipment for
sale, or other disposition.” 29 U.S.C. § @)F The partiesmain dispute in this casewhether
Plaintiffs primary duty was making sales or installing services.

Courts have articulated numerous factors relevant to an emjsieyatls as an outside
salesperson, "including (1) whether the employee generates commissibimsself through his
work, (2) the level of supervision of the employee, (3) the amount of work done awayné&on t
employer's place of business, (4) whether the employee independentlg seibusiness, and
(5) the extent to which the employee's work is unsuitable to an hourly waperiensky v. N.Y|
Life Ins. Co, No. 07 CIV. 11504, 2009 WL 4975237, *5 (S.D.N.Y. Dec. 22, 2Q06i¢gtions
omitted) Courts also consider tihelativeimportance of an employe@gempt duties relative tp
his other dutiessee29 C.F.R. 8 541.700(a), as well as "whether the employee's compensation is

based wholly or significantly on commission[g¢thmidt v. Eagle Waste & Recycling, |rix98

2 The Supreme Court interpreted "other dispositioriinclude[e]those arrangements that are
tantamount, in a particular industry, to a paradigmatic sale of a commo@ityiStopher v.
SmithKline Beecham Corb67 U.S. 142, 132 S. Ct. 2156, 2171-72 (2012).
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F. Supp. 2d 928, 935 (W.D. Wis. 2008if'd, 599 F.3d 626 {h Cir. 2010) (citations omitted)
see alscAckerman v. Coc&ola Enters., In¢.179 F.3d 1260, 1266 (10th Cir. 1999) (noting that
courts recognize an important "distinction between employees who consurafeatatut-of-
the-office locations and those employees who do not consummate sales there").

Plaintiffs job title was Territory' Sale$ Representative and was within Defendant
Direct"Sale$ Department.SeeDkt. No 682 1 910. Although Plaintiffs received a hieekly
salary of $600.00, theajority of their salary came from commissiorgeeDkt. No. 68-1 at 7.
Plaintiffs received commissions for all completed sateseDkt. No 68-2 {1 91, 94.
Commissions were based on the (1) number of PSUs sold; (2) monthly recurring revenue
generated byhose PSUs; (3) the number of bundle sales; and (4) performing install&@eas.
id. at § 91see alsdkt. No 68-4 Hirsch Aff. at T 6; Dkt. No 80-EXhibit A" (showing
breakdown of how commissioasepaid). Plaintiffs did not have to perform thetadktion to
receive commission for the sal€eeDkt. No. 68-6 at TWC000306-12.

Plaintiffs duties involved seeking out and building relationships with property managers
and leasing agents at apartment complexes throughout Onondaga Ceeidkt. No. 682 at
1 26. Plaintiffs formed and initiated these relationships to describe Defengantiucts so that
in turn, new tenants would contact Plaintiffs directly to sign up for ser8ee.idat 1 2829.
Plaintiffs attempted to meet withe property managers at least once a week or every other

week. See idat § 32.Plaintiffs also promoted themselves at events in the complexes whele they

3 Plaintiffs make the conclusory statement that they were not paid for sehegedid not
install. However, Plaintiffs do naefer to anyfacts that support this clairand their contention
is directly contradicted by affidavits and exhibits showing that Plasniteived Monthly
Recurring Revenue credit for services they procured but either had a techmstadiror sent the
customer a selinstall kit. SeeDkt. No. 682 at 1 91see alsdkt. No 684 Hirsch Aff. at { 6;
Dkt. No 80-2 Exhibit A" (showing breakdown of how commissions are paid).
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could directly sign people up for servicBee idat  43. Thus, Plaintiffs received orders
through referrals or through these everiee idat § 47. Importantly, "[w]ithout a positive
relationship with the leasing agents or property managers, Plaintiffs \gergkkdy to obtain
work orders from their assigned complexeSgeDkt. No. 72 at 5.

To help reach their goals, Plaintiffs attended sales trainings, trackesdt#istics against
other TSRs, and had yearly performance reviews that included tips to exttiegsales
numbers.SeeDkt. No. 682 atf{ 7887. The majority of Plaintifis' time was spent out of the
office meeting with apartment staff, taking work orders, and installingcesnSee idat 1 62
63, 65-71. Plaintiffs claim to have worked anywhere between 50-70 hours a Sexidat
19 61, 64

Plaintiffs alsainstalled services and addressed minor technical issues for existing
customers.SeeDkt. No. 72 at 3.Plaintiffs contend thatone significant way thdthey]
maintained a positive relationship with property managers was by troublesheo@mgstssues
with [Defendans] services. Seed. at 5. Furthermore, customers placed orders directly with
TSRs because it was more convenierd,, TSRs could offer sameay installation.SeeDKkt.
No. 682 at{ 58-59.

Based on these undisputed facts, the Court fimatsPlaintiffs primary duty was making
sales. Although Plaintiffs contend that they never went dimedoor to make sales, the entirety
of their job was focused on acquiring new custom®@taintiffs admit that performing

installations androubleshooting helped them maintain better relationships with the propert

<

managers and customers, thereby helping them obtain additional work orders agdexathse
more commissionsSeeSchmidt 598 F. Supp. 2dt936 (noting thaéngaging in activigs

related to resolving issues and retaining customers directly affected thessioms received).




For example, TSRs could work to build relationships with property managers while never
installing any services (because they providedisstall kits or sheduled a technician), but st
obtain monthly recurring revenue commissions; however, if TSRs only performaithiinsts,
and never worked with property managers to obtain referrals, they would have no work of
and thus no commission&ee e.g.,Chenensky2009 WL 4975237at *6 (noting that
"[Plaintiff] would not have receiveahywages fronfDefendant]had he only advised clients o
maintained god relationships with customejs"

Moreover,as thecourt inNielsen v. DeVry, Inc302 F. Supp. 2d 747 (W.D. Mich. 200
explained, the consummation of sales requires a measure of the capacity of two'pédties.
760. In other words, the buyers (tenants in this case¥t'have the capacity to purchase or
place arorder for a product or serviteand the seller (Plaintiffs in this case)ust have the
capacity to consummate sales, take orders, or obtain commitments from thebther
purchase of the employeiservices. Id. Given theabovestatedfacts, Plaintiffs clearly
"consummated sa$ [and] directed their efforts toward the consummation of saldd|.]"

Altogether, the TSR's job constituted a revalvaycle of initiating the saJebtaining a
work order, scheduling the installation, and oftentimes performing the instaHadl in pursuit
of obtaining as many customers and commissions as posSikéSchmidi 598 F. Supp. 2dt
936 (noting that the "plaintiff engaged in a number of activities only indiresitiyed to sales,
but benefitting her sales activities . . . [such as] develop[ing] plans and nsatieddiact new
customers|,] . . . attend[ing] local Chambers of Commerce meetings and sodiahfsita
promote sales . . . [and] engag[ing] in activities related to resolving accountreice sesputes
in order to retain her customers. . . . All of these activities directly afféotecbmmission

payments she receivéd

ders
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Thus, this case is distinguishable from those situations in which the courts have
concluded that the outside salesperson exemption did not &gdy.e.g., Campanelli v.
Hershey Cq.765 F. Supp. 2d 1185, 1190 (N.D. Cal. 2011) (finding that tred®susalesperson
exemption did not apply where the plaintéinployees almost never made direct sales but rg
promoted a product while other representatives of the employer actually took treeamder
made the sal¢sHodgson v. Klages Coal & Ice Gal35 F.2d 377, 282 (6th Cir. 1970) (finding
the outside salesperson exemption inapplicable when the plaintiffs only deliveosthatgout
did notmake the initial sale)Unlike these caseslaintiffs fostered theirelationship with
apartment staff antbok direct orders from customeri essence, each installation marked th
final consummation of a sale. Therefore, considering the TSR job as a whole, ther@dsurt f
that Plaintiffs primary duty was to obtain sales.

Furthermore, the undisputéattsestablish that Plaintiffs weteustomarily and
regularlyengaged away from the emploggplace or places of business in performing such
primary duty.” 29 C.F.R. 8 541.500(a)(2 fact, Plaintiffs admit that they spent the majority
of their time outi&le of the officethereby satisfying this element of the outside salesperson
SeeDkt. No.68-2 at 11 6263, 65-71.

Accordingly, or theabovestatedreasons, the Court concludes that Plaintiffs have ng

raised an issue of material fact with regardheir dutiesandthat as a matter of law, the outside

salesperson exermipn applies to Plaintiffs Therefore, the Court granefendaris motion for

summary judgment as to Plaintif. SA and NYLLovertime claimég'

ther

e

fest.

t

4 Sincethe Courthas determined that the outside salesperson exemption applies to Plaintiffs, it

does not need to address Defendant's alternative argument that the retaicerestablishmen

[

exemption also applies to this case.
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C. Unpaid sales commissions claims

1. Labor Law § 191-b

New YorkLabor Law8 191—-ballows an aggrievedartyto bring an action against
another party that has "breached its duty to pay commissions earned undei¢d@rand
written agreements.AHA Sales, Inc. v. Creative Bath Prods., ]i&& A.D.3d 6, 17 (2d Defp'
2008) (footnote omitted)"New York Labor Law§ 191-b protectsales representatives their
dealings with their principals, and sets out the requirements for payment of ssamsi"
Derven v. PH Consulting, Inc427 F. Supp. 2d 360, 369 (S.D.N.Y. 2Q08he statutédefines
'[s]ales representativeasindependent contracter in contrast tacbmmissiohsalespersonsyho
are classified as employ¢4s AHA Sales58 A.D.3dat 15(emphasis added) (citing.Y. Lab.
Law § 191-a[d].

The undisputed facts show that Plaintiffs are not independent contragemiBkt. No.
68-2 at 11 4, 6. Therefore, the Court finds flatntiffs claims fail as a matter of law and
therebygrantsDefendans motion for summary judgmeas to Plaintiff§§ 191 claim See

Derven 427F. Supp. 2d at 370

2. Labor Law § 191(1)(c)

New York Labor Lawg 191(1)(c) provides, in relevant part, thia]'commission
salesperson shall be paid thages. . ., commissions and all other monies earned or payablg
accordance with the agreed terms of employfjén.Y. Lab. Law § 191(1)(c). "It is beyond
dispute that the phrase accordance witkthe agreed terms of employmemieans that the
parties toan employment agreement may define for themselves thenstances under which

wages [or commissions] akarned: Giugliano v. FS2 Capital Partners, LL.Glo. 14ev-7240,

b in
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2015 WL 5124796, *15 (E.D.N.Y. Sept. 1, 2018itations omitted)see alsd?achter v.
Bernard Hodes Grp., Inc10 N.Y.3d 609, 618 (20083tating that;in the absence of a
governing written instruménwhen a commission isarnedand becomes 'wage for purposes
of Labor Law article 6 is regulated by the parteegress ormplied agreemefi}.

In this case, the TSR Commission Plan governs whether Plaintiffs have detbeive
commissions that Defendant owed to thefhe TSR Commission Plan states tHatl!
discrepancies must be submitted no later than the 5th day of the month for the prevabus fi

month. . . . Discrepancies not submitted within the defined period are not eligible for

1°4)
o]

commission. SeeDkt. No. 68-6 at 92 (TWC000308). Thus, the TSR Commission Plan ha
prerequisite for obtaining any commissions that 3 8Blieve theyvere owedbut did not
receive namely, filing a discrepancy within five days after the end of the m@&sgb.id

To support his claim, Plaintiff Sydney statd believe | am still owed approximately
$5,000 in commissions.SeeDkt. No. 74 ,Aff. of Jeffrey Sydney, at  45To support his claim
Plaintiff Capousis stase "Throughout 2012 and into 2013, | was not receiving my earned
commissions. SeeDkt. No. 75,Aff. of Stephen Capousis, at 1 He further statethat, after
making complaints,l'was told that [Defendant] was investigating the mather.investigation
was done and it was determined that | was owed over $1,000 and I still have not been pajd this
money." See idat 1 42.

Plaintiffs fail to specify any pacular transaction for which Defendant owed them
commission.Most importantly, from a contract perspective, Plaintgtatements fail to mention
whether they complied with the TSR Commissilanby filing a discrepancy in the month
following the month in which they believed Defendant owed them a commisSam.

Giugliang 2015 WL 5124796, at *15. Although Defendant Capousis makes some allegations of

-13-



commissions owed, his vague conclusions fail to specify dates, amounts, and whétker he
filed a discrepancyTherefore, because Plaintiffs have failed to create a genuine issue of
material factthe Court grantBefendant motion for summary judgmewith regard to

Plaintiffs' § 191(1)(c) claim.

D. Retaliation claims

Plaintiffs raise two unlawful retaliation causes of actmme under the FLSA, 29 U.S.C
8 215(a)(3) and the other under New York Labor Law, N.Y. Lab. Law §2X&). SeeDkt.
No. 47 at 11 73-82. The FLSA provides that it is unlawful "to discharge or in any otheema
discriminate against any employee because such employee has filedrgtgicoor instituted
or caused to be instituted any predag under or related this chapter, or has testified or is
about to testify in any such proceeding, or has served or is about to serve on an industry
committee: 29 U.S.C8 215(a)(3).Similarly, NYLL provides that "[np employer..., shall
discharge, threaten, penalize, or in any other manner discriminate oreeighatst any
employee (i) because such employee has made a complaint to his or her driiiply¥ér Lab.

Law § 217%1)(a).

1. FLSA

To establish a prima facie case of retaligti@nplaintiff must show(1) participation in
protected activity known to the defendant; (2) an employment action disadvantegpigintiff;
and (3) a causal connection between the protected activity and the adverse empéxyion”

Torres v. Gristede Operating Corp.628 F. Supp. 2d 447, 472 (S.D.N.Y. 2008) (quotation

omitted). "The plaintiffs burden at the beginning of the case is a light one, usually demand

-14 -
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only that the protected activity preceded the adverse action in order to satishysiagion
requirement. Ranola v. Bratton 243 F.3d 610, 624 (2d Cir. 20Q&)tation omitted)

The FLSA"prohibits retaliation against employees who orally complain to their
employersso long as their complaint ‘sufficiently clear and detailed for a reasonable emplq
to understand it, in light of both content and context, as an assertion of rights protebied by
statute and a call for their protecti8nGreathouse v. JHS Sec. In¢84 F.3d 105, 117 (2d Cir.
2015) (quotinKasten [v. Saint-Gobain Performance Plastics Cofs3 U.S. 1, 14], 131 S. Ct
at 1335 [(2011)]° Plaintiffs assert that they made frequent complaints about pay, includin

unpaid commissions and overtimgeeDkt. No 71 at 1 200, 216, 218pecifically, Plaintiff

Sydney stated in his deposition that heatle complaints that we wetelbeing compensated fof

amount of time and work that we were putting-ifor installation! SeeDkt. No 73-1 at 115
(page 126 of depositionPlaintiff Sydrey stated that he made those complaints to his

supervisor, William EdwardsSee id.Plaintiff Capousis stated that he made complaimte or

(=]

pyer

three timesto his supervisor Matt LeClair and William Edwards about not being paid enough

money and not being paid overtim8ee idat 139141. In sum, Plaintiffs only assert that they
made oral complaints to several supervisors about not being paid enough.

To qualify as a protected activity, oral complaints mustrbade to employers in a
context that makethe assertion of rights plainGreathouse784 F.3cat 115. The court in
Greathousenmade it clear that a complaint must incliid®medegree of formality: Id. at 116

(quotation omitted). The complaint must be formal enouglnete the recipient has been giv

°> Defendant initially argued that only a complaint to a government official coestitu
"protected activity. SeeDkt. No. 68-1 at 22-23The case law on which Defendant relied hag
been overruled, thus this argument is no lomgéid. SeeGreathouse v. JHS Sec. In€¢84 F.3d
105, 117 (2d Cir. 2015) (overrulingambert v. Genesee HospitdD F.3d 46 (2d Cir. 1993)).

D
=]

-15 -



fair notice that a grievance has been lodged and does, or should, reasonably understand
matter as part of its business concgitisid. (quotation omitted) (stating[i] t seems to us
inconsistent witiKastento elevate a grumble in the hallway about an empl®yayroll practice
to a complaintfiled’ with the employer withinhtle meaning of section 215(a)(3)"herefore,"a
complaint is'filed" [only] when a reasonable, objective person would have understood the
employee to have put the employer on notice that the employee is assertiogystigfiots under
the Act™" Id. (quoting Kasten 131 S. Ct.pt1335.

In this case, the alleged complaints areldtumented and unclearlaintiffs deposition
testimony only makes cursory reference to complaining about overtime. Tinéhmst of their
complaints appearto center on being underpaifieeDkt. No. 73-1 at 115 (Q. Did you
specifically say you should be paid overtime? A. | said we should be paid more motiey foi
amount of work that we're doing"In essence, Plaintiffs' complaints were that they should 4
paid in the same manner as service technici&egDkt. No. 731 at 115 ("I believe we talked
about overtime. If we were going be doing that, since we were betagince we were
technically technicians, technicians are paid overtime and we should be paid thg daithe
(Plaintiff Capousis stating he was fired for being "[n]ot happy about nobhg@aid and the pay
scale we were on.").

These complaints do not provide any specificity as to the illegality of Deiéndations
and, at best, only put Defendant on notice that Plaintiffs believed that they had not been
what was promisedHowever, omplaints about unpaid commissions and about Defesdaay'
structure do not assert a colorable violation of the FLSA and are thus not proteetéd acti
"That is because, under settled law, the FLSA neitharezts an employex'contracbreach intg

a violation of federaldw, nor generally federalizes disputes between employers and emplqg

the

e

aid

yees.
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Dunn v. Sederakjd43 F. Supp. 3d 102, 110-11 (S.D.N.Y. 20t#)ng Nakahata v. New York
Presbyterian Healthcare Sys., In¢23 F.3d 192, 201 (2d Cir. 2013) (i@ FLSA statute
requires payment of minimum wages and overtime wages only .(othgr citations omitted)
Although Plaintiffs need not complain that Defendant acted illegally, their leomtgomust be a
"clear articulation of facts indicative of illegalify Dunn 143 F. Supp. 3d at 113. At best,
Plaintiffs generalized oral references"twvertime might reasonably suggest to Defendtrat
theywereasserting a breach of internal policy or contractual d8ge id "At the very least,
there would be no basisrfthe listener to infer that [Plaintiffsopaqueand unexplicated
reference toovertime was meant to claim a violation of the FLSAd.; see also Mohamed v.
NYU, No. 14v8373, 2015 WL 3387218, *26 n.24 (S.D.N.Y. May 21, 20(5ating,"[m]erely
using the wordovertimée in a complaint otherwise devoid of related facts does not state an
claim").

Therefore, because Plaintiffs failed to allege facts from which a reasongbdejud
find that they engaged in a protected activity, ther€grans Defendans motion for summary

judgment with respect to PlaintifiSLSA retaliationclaims.

2. New York Labor Law

"In order to establish a prima facie case under New York Labor LawoB&dt5, the
plaintiff must adequately plead that whdmployed by the defendant, she made a complaint
about the employer's violation of the law and, as a result, was terminatedranisgigenalized,
discriminated against, or subjected to an adverse employment adtiguéros v. New York
State Catholic Health Plan, In®630 F. Supp. 2d 265, 269 (E.D.N.Y. 200&)ations omitted)

"Once a prima facie case of retaliation is established, the burden of prodadt®toshe

FLSA
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employer to demonstrate that a legitimate, nondiscriminatory reason exisitsdafciron”' Id.
at 271 (quotindRaniolg 243 F.3dat 625) (other citation omitted)If the defendant has made
such a showing, the plaintiff can counter the defenslaiiégedegitimate, nondiscriminatory
reason with evidence that the explanation is pretexbed d. at 272.

Like the FLSA a paintiff "must show thafthe] ‘complained about a specific violation ¢

—h

the Labor Law' Kassman v. KPMG LLP25 F. Supp. 2d 453, 472 (S.D.N.Y. 2013) (quotation

omitted). "An employee need not cite a specific stgtute but hercomplaint to the employer
[must] be of a colorable violation of the statute . . 1d""at 473 (internal quotation and other
citations omitted).As recounted above, Plaintiffs complained about how Defendant

administered its commission plaiew York law requires an employer to pay employees in

accordance with agreed upon contrasteh as the commission plaBeeN.Y. Lab. Law

8 191(1)(c) (providing that "[a] commission salesperson shall be paid wages . . ., donmsnis$

and all other monies earned or payable in accordance with the agreed terms ofremijioy
Thus, as an initial matter, the Court finds that, unlike with their FLSA claims, Plaingffe
adequately shown that they engaged in protected activity with respect ta'Yhdirclaims.

Furthermore}"[t] he causal connection needed for proof of a retaliation claim can be
established indirectly by showing that fhretected activity was closely followéa time by the
adverse actioil. Lopez v. Advantage Plumbing & Mech. Cagwm. 15CV-4507, 2016 WL
1268274, *3 (S.D.N.Y. Mar. 31, 2016) (quoti@gra v. G.E. Cqa.252 F.3d 205, 217 (2d Cir.
2001) (quotingReed VA.W. Lawrence & C995 F.3d 1170, 1178 (2d Cir. 1996))Nith respect
to Plaintiff Sydney, he was terminated on August 29, 2012, and alleges that he lasireeinp
as late as earlier that samenth. SeeDkt. No. 74 at 1 41, 43. With respect to Ri&in

Capousis, he was terminated on April 9, 2013, and alleges that he complained in Februar|

y and
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March 2013SeeDkt. No. 75 at 1 42-44. Therefore, the Court finds that Plaintiffs have ma
out a prima facie case of retaliation in violation of NYLL.

In response, Defendahas presented sufficient eviderthat it had legitimate, nen
discriminatory reasons for terminating both Plaintifis.this regard, Defendant has presente(

evidence that terminatedPlaintiff Sydneybecausgon August 23, 2012, a customer complai

de

!

hed

that a $70.00 cash payment he had given to Plaintiff Sydney was not applied to his &=munt.

Dkt. No. 68-2 at  139Furthermore, Defendahtas presented evidence thaeiminated

Defendant Capousis because he routinely wrotendbe names, addresses, and social secutlity

numbers of customers in a notebook, which violated company p&ieg.idat 1147-156.
The burden thus shifts backRtaintiffs to support a finding that Defendanproffered
reasonsg a pretext for discriminatiorPlaintiff Sydney makes the conclusory and unsupporte
claim that he was terminated because of his complaints and that he had previduashgdlads
cash but was not punisheB8eeDkt. No. 74 at § 44; Dkt No. 71 at § 137. However, the reco
evidence Plaintiff uses to support his claim is inconclusive, self-serving, aachobereate a
genuine issue of material fact as to whether he was terminated for vioketingsh handling
policy. Plaintiff Capousis' allegations pifetext are sparseHe merely alleges that it was
common practice to write down sensitive customer identification but he fails to sbport
allegation with anything beyond his own testimony. Therefore, the Court finddahst3
have failed to raise a genuine issue of material fact as to whether they wenatiedm
retaliation for complaining about the TSR commission plan. Accordingly, the Conts gra

Defendans motion for summary judgment with regard to PlailstiNYLL retaliation claims.

d

rd
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V. CONCLUSION
Having reviewed the entifde in this matter, the partiesubmissionsand the applicablg
law, and for the above-stated reasons, the Court hereby
ORDERS thatDefendants motion for summary judgmersgeDkt. N0.68, is
GRANTED; and the Court further
ORDERS that the Clerk of the Court shall enter judgment in favor of Defendant ang

close this case.

IT I1SSO ORDERED.

Dated:March 28, 2017 M@_
#k ] .gcullm, Jr.

Syracuse, New York Freder
Senior United States District Judge

-20 -



